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II*  Op  the  Transmiswon  op  Rights  to 
Heirs,  and  Deeds  mortjs  qavsa^ 

Jt  HE  forms  which  faR  under  this  general  head 
have  been  fo  fer  treated  of  in  the  preceding  vo- 
hime ;  and  it  remains  only  to  e:«:plain|  here, 
what  relates  to 

1.  The  Entails 

2.  JTie  Marriage-Contract  and  relative  Deeds^ 

3.  The  Forms  bjf  which  Heritage  and  Mwe* 

abks  areJUU^  vested  in  the  Heir  and  JE^^^ 
QUtor^ 

To  thefe  I  proceed  in  their  order^ 

I.  Of  the  Entail» 

The  entail  is  a  deed  by  which  a  proprietor 
ponveys  his  eftate  to  certain  heirs  under  a  li- 
mited right  of  property,  fo  as  to  difable  them 
jErom  felling  the  eftate,  from  burdening  it  with 
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debt,  or  from  altering  or  affeding  the  ordeir 
and  courfe  of  its  fucceflion. 

To  a&ertaia  the  eEkGt  of  ftich  a  deed  cb  the 
conftitational  law  of  the  date,  or  to  draw  thtf 
line  beyond  which  fuch  feftraints  are  inconfift- 
ent  with  the  rights  of  the  community,  are  very 
foreign  to  the  objeds  of  this  treadfe.  It  is 
%h^  relates  to  th6  fc^ih  and  conftifution  of  the 
entail,  that  can  alone  find  a  place  here ;  and  I 
ihall  introduce  it  to  the  reader  with  fuch  hints 
of  its  introduction  into  the  pra£tice  of  this 
country,  as  may  lead  to  a  clofer  fludy  of  its 
mature  and  hiftory* 

The  obje^l  of  the  entail  is  to  take  the  eftat^ 
over  which  it  extends,  firom  under  the  protec- 
tion of  the  coinmqn  law  of  the  land; — ^to  form, 
for  it,  not  only  a  new  aiid  peculiar  law  of  pro- 
perty and  fucceffioii,  but  one  which  (hall 
hedge  it  round,  and  exclude  it  (in  all  queftions 
with  heirs,  creditors  and  purchafers)  from  the 
operation  of  the  common  law ;  and  which 
fhall  not  permit  any  right  of  property  to  be 
exercifed  on  it,  but  under  the  farce  and  influ- 
ence of  that  fyftem  of  rules  whick  is  provided 
by  the  deed  itfelf.  To  firame  a  law  of  fucceC- 
fion  that  may  regulate  the  deftination  of  aii 
(jftate  in  all  future  contingencies^,  would  be  no 

eafy 
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fMfy  matter,  independently  of  the  influence  of 
the  common  rules  of  law,  which  are  conftant- 
ly  ready  to  break  in,  and  to  overturn  the  deff 
tination  ;  nor  can  it  be  an  eafy  tafk  to  eftablifh 
pecidiar  rights  of  property,  and  to  jM-efcribe 
the  form  and  manner  in  which  thefe  are  to  be 
exercifed ;  when,  in  like  manner,  the  general 
law  of  property  is  in  oppoiition  to  thefe  rules. 
We  are  not,  therefore,  to  wonder  at  the  many 
queffions  which  have  arifen  from  this  form  of 
fettlement;  nor  will  the  conveyancer  find  a 
fubje£b  of  ftudy,.  whether  confidered  in  rdation 
to  the  forms  of  its  conftitution,  or  the  efFeds 
which  it  produces,  more  defervin^  of  his  feri-* 
ous  attention. 

It  may  appear,  perhaps,  that  the  right  of 
entiling  proceeds  from  our  law  having  admit- 
ted of  high  notions  of  property ;  though,  in 
truth,  the  power  of  entailing  tends  greatly  to 
diminifli  property  ;  fince,  in  fo  far  as  the  juft 
exercife  of  the  right  is  exceeded  by  the  grantor 
of  the  entail,  in  fo  far  is  the  right  of  every  fuc-* 
ceeding  proprietor  diminifhed.  To  reconcile 
the  right  of  entailing  with  principle,  feems  to 
have  been  no  eafy  matter.  The  fundamental 
proppfition  of  our  law  is.  That  every  man  may 
difpofe  of  his  property  at  pleafure,  and  unde^ 
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fuch  conditions  as  he  may  choofe  to  aniiex  i6 
the  gift,  thefe  conditions  always  accompanying 
and  burdexung  the  gift.  But  th€in,  the  oUig^-« 
tion  undef  which  the  receiver  lies  is  only  peiw 
ibnal,  while  the  filll  right  of  property  is  vefted 
In  him;  and  property  muft  ever  be  afTefted  by 
Hie  deeds  of  the  proprietor ;  of  courfe,  die  coa^* 
ditions  of  the  gift  are  incapable  of  creating  a 
teal  right  To  obviate  this  difficulty,  it  was  ne^ 
tefTary  to  limit  the  right  of  property.  With 
this  view,  it  Was  declared,  that  the  pf bprietcxt^ 
who  contravened  any  of  the  conditions  of  th« 
gift,  ihould  lofe  his  right  6f  property,  and  thef 
a£t  of  contravention  ihould  be  incapable  of  a^ 
fe&ing  the  eftate.  It  was  by  this  device  alone^ 
that  the  right  of  a  proprietor  was  held  to  be  fo 
£ir  limited  and  circumfcribed,  that,  although  he 
appeared  as  proprietor,  yet  were  the  conditions 
of  the  deed  iinder  whidh  he  poffefled  ifeal  and 
binding  upon  him,  and  upon  all  deriving  right 
through  him. 

This  reftridlive  claufe,  which  Came  afterwards^ 
tinder  the  a£t  1685,  and  in  pra£tice,  to  be  dit* 
tinguifhed  into  the  irritant  and  refolutive  claufes^ 
is  defcribed  by  Hope,,  who  flourifbed  in  the 
middle  of  the  1 7th  century,  in  thefe  words  > 
•.  There  is  a  new  form  found  o^  (he  is  fpeak^ 

•  ing 
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ing  of  the  pawmt  of  the  inhibidon  to  fteure 
the  c^nifitiDits  of  tlie  entail)  which  has  theie 
two  branches ;  vie  ei^er  to  malfie  the  party 
contta£lor  of  the  debt  to  incur  thelbfs  of 
tinfei  pf  his  f%ht|  in  fkvour  of  the  next  in 
the  tailzie  ;  or  to  declare  all  d^da  done  itt 
prejuj^e  ei  the  t&ilide,  by  hood,  contradl,  in-- 
feftment,  or  cotnpifing,  to  be  null  in  law.  * 
it  was  not  ^1  die  year  1662,  that  the  Court  of 
Seffion  had  occafton  to  decide  on  the  powef 
^nd  effect  oE  a  deed  guarded  by  fuch  a  claufe, 
where  the  claufe  had  gone  on  record. — ^The 
cafe  in  which  the  qu^ion  occurred  is  colled-^ 
^  by  GMmour,  No.  39  ;  the  Vifcount  of 
|Sta*mont  againil  the  Creditors  of  Annandale* 
The  tailzie  diredl^,  that  the  heirs  (hould  not 
viols^  nor  diiTolve  the  tailn^ie,  nor  difpone,  nor 
Vradfet  the  eftate,  nor  do  any  deed  whereby 
the  feme  m^t  be  evifted  or  comprifed  from 
them,  without  the  ^ci^l  confent  of  ^11  the  per^- 
fons  ppntained  in  the  entail  ;  and  if  any  of  the 
heirs  contravened,  it  was  declared  that  they 
IhcHild  lofe  their  right  and  tide  to  the  faid  in- 
leftment,  and  to  the  lands  therein  contained, 
0f^  faEio ;  and  the  feid  charter  and  infeftment 
(hall  be  null,  and  expire;  and  their  rights 
(hfTfto  ^hfdl  accrue  to  the  next  heir  of  tailzie. 
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The  Earl  of  Annandale^  the  hek  of  entadl  ill 
poflefiion,  had  contraded  debts  which  w^e 
made  the  grounds  of  comprifings  againft;  the 
eftate;  when  the  Vifcount  of  Stc»'inoQl,  the 
next  heiF  of  entuH,  brdugltt  a  declarator  a*^ 
gainft  the  Earl  and  his  crediCcM,  for  haying  it 
foundy  that  the  Eaii  had  demkted  his  right ; 
that  the  comprifings,  qt  the  iaftance  of  the  cre« 
ditors,  were  confequently  null ;  and  th^  the 
purfuer  fliould  be  entitled  to  enbp*  m  heir  of 
entail,  fr^e  firom  the  debts  of  the  Earl  In  de^ 
fence,  it  was  msdntained ;  l.  That  cl^i:^  de 
non  alicnando^  cum  pa&o  de  non  contrahendi^  d$^ 
hltum^  are  not  pleadable  againft  a  lawlByd  ctedi- 
tor,  unlefs  they  have  been  rendered  publk  by 
inhibition  ;  2.  The  tailzie  amiuls  only  the  con- 
travener's  right,  but  not  the  tMe  of  the  credif 
tor ;  3.  In  cafe  of  contravention,  the  eftale  is 
deflined  to  the  heir  of  the  coc^avena:  \  and,  as 
heir,  the  perfon  fucceeding  muft  be  liable  for 
the  debts  of  the  contravener.  The  anfwer 
made  to  this,  by  the  heir  of  entail,  was ; 
1 .  Claufes  de  non  alienando  are  not  prohibited 
by  law,  and  law  reprobates  no  tranfa&ion  that 
is  not  prohibited:  On  the  contrary,  fuch  claufes 
are  common,  and  make  the  lands  return,  on 
contravention,  to  the  fuperior ;  oay,  in  wardr 
holdings,  the  law  itfelf  introduces  this  condi- 
•  tion* 


Aon.  Therefore  the  claufe  Je  non  alitnando^  in 
'  &i$  taihde,  is  the  lex  taUa  et  feudi^  and '  real ; 
and  is  as  public,  by  entering  the  fafine,  as  k 
could  have  been  rendered  by  Inhibition  :  % 
The  clau&  declaring  the  coiitrawner's  right  to 
be  null,  and  the  eftate  to  belong  to  the  next 
heir,  muft  mean  the  unincumbered  e&tte,  or  it 
has  no  meaning  at  all ;  and  it  belongs  to  the 
heir,  in  confequenee  of  the  real  interdidion  ^i 
Ae  tailzie :  3.  That  the  Court,  ought  to  de- 
i;lare,  that  the  heir's  tide  is  free  of  the  Earl^s 
debts,  as'  if  he  were  the  heir  to  a  perfon  inter-* 
di&edy  vAnx&t  bonds  would  be  null,  ib  far  as 
they  afieded  the  eftate. 

^  The  matter,  we  are  told,  being  at  great 
^:  length  debited  from  law,  pradiqqe  and  rea<^ 
f  ion;  the  LcH-ds  repelled  the  alledgeances,  and 
^  found  th^t  the  purluer  (hould  fucceed  to  the 
^  eilate  free  pf  Anqandale's  defals  and  burdens, 
^  whether  he  was  heir  of  tailzie  to  Annandale 
f  or  Stx)rmont,  or  to  either  of  them,  wherein 
^  he  might  take  the  moft  legal  way  as,  by  ad^ 
*  vice,  he  ||imild  think  fit.  •  * 

We  have  an  account  of  the  fame  decifion  by 
Lord  Stair,  in  the  Infritutes,  B.  2.  tit  S.  §  J8^ 
who  fays,  diat  the  Court  was  much  divided^ 
fWd  the  decifio^i  much  affeded  by  the  publicity 
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afforded  by  the  iafines.  Thus  we  have  ^ 
power  of  entailing  eftabliflied  at  commoa  law, 
tibough  it  feenu  to  have  aj^ared  to  the  great 
lawyers  of  that  time,  to  be  attended  with  all 
Uiofe  dai^^v  whi^  cotainly  accompany  this 
power ;  and  Lord  Stair  complains  that  *  com- 

*  merce  is  thereby  hindered,  which  is  the  com- 

*  mon  int«%ft  of  mankind  ;  that  the  natural  obli- 
*■  gadons  of  providing  wives  and  children  are 
'  thereby  hindered,  which  cannot  Uvrfiilly  be 

*  omitted ;    and  it  is  unreafonable  fo  to  ctc^ 

*  eftaCes  defcending  &om  predeceflbrs,  and  not 

*  to  leave  our  fucceObrs  in  the  iame  freedom 

*  that  our  predeceffors  Irft  u&  * 

This  way  of  thmktng,  fo  juft  and  natural  on 
fuch  an  occafion,  joined  to  diat  doubt  whkh 
ieems  to  have  prevailed  on  the  point  <^  hv, 
muft  have  rendered  the  iGt  1685,  c  28,  a 
very  delireahle  a£b  fra*  quieting  the  public 
mind ;  by  eftaUifhing,  on  the  one  hand,  the 
power  of  the  prcprletor ;  while,  on  the  o- 
ther,  the  exercife  of  that  power  was  fo  guano- 
ed by  forms,  as  to  fecure  complete  pul^city  to 
the  entaih 

Und^  thefe  circumftances,  it  is  not  furpcif- 

ing  that  the*  ad  Jhould  be  exprefled  in  fuch  a 

mannCT,  as  to  render  it  doubtiiil,  whether  the 

lemllature 
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l^;iilature  conceived  itfelf  to  be  conferring  a 

aew  power  on  the  proprietor,  or  only  regulate 

ing  the  ex^rcife  of  an  old  one.  ^    But  what  is 

now 
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^  First  Farliamoit  o£  Jiimes  VII.  c.  22* 

^1;^  Cancermng  Taibdes. 

Our  Sovereign  Lord,  &c.  statutes  and  declares^  That  h 
diall  be  lawful  to  his  Majesty's  subjects  to  tailzie  their 
lands  and  estates,  and  to  substitute  heirs  in  their  tailziest 
vnA  such  proyistons  and  condittons  as  they  shall  think  fitt 
and  to  afiect  the  said  tailzies  with  irritant  and  resolutive 
clauses,  whereby  it  shall  not  be  lawful  to  the  heirs  of  tailztet 
to  sell,  annalzie  or  dispone,  the  said  lands,  or  any  part  there^ 
of,  or  contract  debt,  or  do  any  other  deed,  whereby  the  sa» 
inen  may  be  apprised,  adjudged  or  evicted  from  the  othe^ 
substitutes  in  the  tailzie,  or  the  succession  frustrate  or  in- 
terrupted ;  declaring  all  such  deeds  to  be  in  themselves  nuV 
and  void ;  and  that  the  next  heir  of  tailzie,  may  imme* 
diately,  upon  contravention,  pursue  declarators  thereof 
and  serve  himself  heir  to  him  who  died  last  infeft  in  the  fee» 
and  did  not  contravene ;  without  necessity,  any  ways,  to 
represent  the  contrayener.  It  is  always  declared,  that  such 
tailzies  shall  only  be  allowed,  in  which  the  foresaid  irritant 
and  resolutive  clauses' are  insert  in  the  procuratories  of  re* 
signation,  charters,  precepts,  and  instruments  of  sasine; 
and  the  original  tailzie  once  produced  before  the  Lords  o^ 
Session,  judicially,  who  are  hereby  ordained  to  interpose, 
their  authority  thereto ;  and  that  a  record  be  made  in  % 
particular  register  book  to  be  kept  for  that  effect,  wherein 
shall  be  recorded  the  names  of  the  maker  of  the  tailzie^ 
and  of  the  heirs  of  tailzie,  and  tjie  general  designations  of 
the  lordships  and  baronies,  and  the  provisions  and  condition^ 
contained  in  the  tailzie^  with  the  foresaid  irritant  and  resolu* 

tive 
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Aow  of  principal  importance,  is  that  lyftem  of 
regulations,  by  which  the  power  of  entailing 
was  in  future  to  be  judged  o£    It  is  ibe  obfenr-^ 

ance 
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tive  clauses  subjoined  thereto,  to  remain  in  the  said  register, 
adperpetuam  rei  metMriam  ;  smd  for  which  record,  there  shall 
^  paid  to  the  Clerk  of  Register,  and  his  deputes,  the  same 
dues  as  is  paid  fpr  the  registration  of  sasines  ||  and  which 
provisions  and  irritant  clauses  shall  b^  repesit^di  in  all  the 
subsequent  convey^c^s  of  the  said  taihied  estate,  to  any 
of  the  heirs  of  uilzie  ;    And,  being  so  insert,  his  Majesty^ 
with  advice  and  consent  foresaid,  declares  the  sapie  to  b^ 
teal  and  efiectual^  not  only  against  the  contraveners  an4 
their  heirs,  but  also  against  their  creditors,  coroprisers,  ad- 
judgersy  and  other  singular  successors  whatsoever,  whether 
by  legal  or  conventional  titles*     It  is  always  hereby  declar- 
ed, that  if  the  said  provisions  and  irritant  clauses  shall  not; 
be  repeated  in  the  rights  and  conveyancesi  whereby  any  c( 
^  heirs  of  tailzip  ^all  bruik  or  enjoy  th^  ts^ilzied  estate^ 
xji£  same  omission  shall  import  a  contrs^vention  of  the  irri- 
tant and  resolutive  clauses  against  the  person  s^d  his  heir^ 
who  shall  omit  to  ifisert  the  sa|ne,  yrhereby  the  said  estate 

• 

(ball  ipsojacto  fall,  accresce,  and  be  devolved  to  the  nex( 
heir  of  tailzie,  but  shall  not  militatfi  ^gainst  creditors  and 
pther  singular  successors,  who  shall  happen  to  have  con* 
tracted  hoiwfick  with  the  person  who  stood  infeft  in  the  said 
tstate,  without  the  said  irritant  a|id  resolutive  clauses  in  the. 
body  of  his  right  And  it  is  further  declared,  that  nothing 
in  this  act  shall  prejudge  his  Majesty  as  to  confiscations,  or 
other  fines,  as  (he  punishment  of  crimes ;  or  his  Ma^estyi 
or  any  other  awful  superior,  of  the  casualties  of  superiority, 
yhich  may  arise  to  them  out  of  the  tailzied  estate :  But 
these  fines  and  casualties  shall  import  no  contravention  pf 
t])e  irritant  clause* 
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> 

ance  of  tfaefe  regulations,  which  mark  the  mo- 
dem entail,  and  diftinguifh  it  from  all  other 
i^ttlements.  The  term  tailzie^  fircuii  whateirer 
origin  it  inay  have  been^derived,  sjnd  however 
applicable  to  every  fpecies  of  deftination  by 
which  the  legal  fucceflion  is  cut  Ofl^  has  now 
other  and  peculiar  marks  of  diftindion,  which 
mider  it  ^pUcahle  to  that  de^  alon« ;  whi^h^ 
under  authority  of  the  ftatute,  protects  the 
heir  in  the  eftate  againfi  the  claims  of  creditors 
aiKl  puirchafers.  It  is  therefore  to  this  deed, 
and  tp  fio  c^or,  that  the  t^roi  taik^^  qt  mfml^ 
ought  to  be  appUe4 

« 

In  laying;  before  the  reader  what  rislates  to 
the  entail,  I  Ihall  prefent  them  in  the  following 
order: 

Chap.  I.  T'be  deeds  and  forms  necejfary  ta 
the  conftitution  of  the  entaiL 

Chap.  II.  Tl^  deeds  neceffaryfir  renemng 
the  right  in  the  perfon  of  the  heir. 


Chap.  III.  The  apis  of  adrmmjtration  un-\ 
der  the  entaiL 

•III  «        - 

CHAP, 


1$  or  THB  £KTAU.^ 

CHAR  I. 

OF  THE  DBfeOS  AKD  FOSMS  KBCESSA&V  Tcf 
THE  CONSTITUTION   OF  THE  ENTAIL. 

The  dee<fo  ^rxd  form  by  which  the  entail  k| 
eonftituted,  incltuie  not  only  examples  of  die 
deed  of  entail,  exprefied  in  a  proper  manner, 
and  adapted  to  the  different  fituations  and  cir-* 
eumftances  of  the  parties ;  but  alfo  ef  the  fkr^ 
fine  Allowing  0ti  the  entail,  by  which  its  oon^ 
ffiiaons  enter  the  regifter  of  fafmes  j  with  the 
forms  of  ^  allowing '  and  recorcKng  the  entid) 
by  which  it  enters  the  regifter  of  tailzies. 
Thofe  deeds  by  which  the  feudal  right  of  pro- 
perty and  fuperiority  are  fully  vefted  in  the  int 
ftitute,  or  in  the  heir  of  entail,  will  alfo  be  ex^ 
plained. 

This  chapter  will  therefore  confift  of  the  fol- 
lowing Sedions : 

1.  Cf  Ai  Form  of  the  EnlaH. 

2.  Of  the  Sa/ine  om  the  Entail. 

3.  Of  the  alloiving  and  regi/iering  of  the 

EntaiL 

4.  Of  completing  the  EntaiL 

5^  Of  Deeds  connedlcd  v;itb  this  SubjeS. 

Seqt. 


V. 
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Sect.  I. 

OF  THE  FORM  OF  THE  ENTAIL. 

IThe  Form  of  thfe  entail  is  now  fo  generally 
imderftood,  that  there  are  few  offices  in  which 
there  will  not  be  found  a  well  exprefTed  exam*^ 
pie  of  this  deed.  The  three  great  objefts  of 
the  deed  ;  1.  To  fave  the  eftate  fix)m  the  debti 
fef  the  perfon  in  pofleffion  ;  2.  To  prevent  Kxm 
fifom  felling  c^  difpofmg  of  the  eftate :  and|  S% 
To  deprive  him  of  the  power  of  altering  th« 
€eflifiation  and  order  of  fucceffiotl,— are  always 
diftinftly  expreffed,  and  not  left  to  be  implied  j 
*— the  irritant  and  refolutive  claufes  are  proper- 
ly woBded  ;*— and  the  means  of  carrying  on  th* 
fucc^on  in  the  event  of  an  irritancy,  or  on 
the  appearance  of  an  heir  where  a  nearer  heir 
may  afterwards  exift,  are  pointed  out ;  while 
tiiie  cafes  of  adjudications,  or  of  fecUrities  under 
the  entail,  for  fecuring  the  provifions  in  favour 
of  the  hufbands,  wives,  and  children  of  the  heirs, 
are,  in  general,  carefully  provided  for :  Yet  diC- 
tin£kioh8  muft  be  made  ;  and  the  entail  of  a  no- 
bleman's eftate,  or  where  the  fucceffion  to  0- 
ther  entailed  eftates  may  open  to  the  heir  in 
pofleffion,  will  require  other  regulations  than 

V^hat 
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what  are  neceflary  in  the  common  cafe ;  and 
we  have  to  remark  too,  the  change  in  the  man- 
ner of  expreffing  the  conditions  of  the  deed, 
where  the  eftate  is  conveyed  diredly  to  a  ftran- 
ger,  from  what  is  proper  where  the  eftate  is 
conveyed  by  the  grantor  to  himfelf  as  inftj- 
tute. 

To  bring  thefe  forms  properly  into  view, 
examples  ihall  be  given  of  the  entail,  as  afioA- 
ed  by  the  circumftances  that  will  moft  common** 
ly  occur,  beginning  with  the  fimpler  and  le& 
intricate  forms. 

Allow  me,  however,  to  obferve,  that  before 
uHng  thefe  forms  for  the  purpofe  of  framing 
an  entail,  it  is  material  for  the  man  of  bufme& 
to  confider  whether  the  deftination,  in  the  form 
here,  and  in  the  intended  deed,  be  the  fame } 
for  if  they  are  not,  a  flriift  adherence  to  the 
form  here  given,  though  proper  in  itfelf,  in 
the  circuniflances  of  the  cafe,  may  be  improper 
^r  the  intended  deed*  Thus,  for  inflance,  an 
entail  is  taken  to  the  grantor  and  hb  heirs  ;  and 
the  conditions  are  all  dired^ed  againft  the  lieirs 
of  entail  If  that  form  of  expreffing  the  con- 
ditions of  the  deed  be  ufed,  where  the  lands  are 
pot  taken  to  the  grantor,  but  ^ven  to  an  infli- 
tute  and  a  feries  of  heirs,  the  conditions  will 

not 
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iidt  aS^  the  inftitute,  and  the  eiltail  will  bd 
inefiedhial.  This  rule  is  therefore  moft  nece^ 
lary  to  be  attended  to  iti  the  Ufe  tt  iW  forois  of 
totails ;  and  a  want  of  attention  to  it^  is,  I  acti 
periuaded,  the  caufe  whence  many  of  the  er^ 
irors  of  this  kind,  which  have  been  judged  of 
hj  our  Courts,  have  arifen. 

t.  Deed  of  Entail  by  the  grantor  to  himself^  as 
Instihtte^  and  to  certain  heirs,  with  tlie  conditions 
usitallt/  inserted  in  the  entail  qf  an  ordinary  estate  i 
In  thejbrm  of  a  Disi^osition  mth  Procura* 
TORY  and  Precept* 

Know  Aljl  men,  by  thefe  prefents,  that  1^  h% 
for  the  prefervation  of  my  eftate  in  the  line  of  fuC* 
ceffion  hereby  pointed  out,  have  given,  oranT* 
ED  and  DISPONED^  as  I  hereby,  with  and  undeif 
the  conditions,  provifions,  reflridions,  limitatt* 
ons,  exceptions,  clauses  irritant  and  refolutive,  de^^ 
clarations  and  referyations  after  fpecified,  oiv£^ 
grant  and  dispone,  to  and  in  favour  of  myfelf) 
and  the  heirs  male  of  my  body,  whom  failinO^ 
tx)  the  other  heirs  of  tailzie,  as  herein  particularly 
after  fpecified,  all  and  sundry  the  lands  and 
eftate  of  as  herein  after  defcribed,  \vith  all 

right,  title  and  intereft,  which  I,  or  my  predecef* 
fors  or  authors,  had,  have,  or  any  ways  inight 
have  had  thereto,  or  to  any  part  thereof;  Ik 
which   lands   and   others,  with  their  pertinents, 
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I  BIND  and  oBLios  me»  my  heirs  dud  fuceeibtt 
vbatever,  to  znfeft  and  sease  siyfeJf,.  and  the 
heirs  male  of  my  body,  whom  failing,  the  oiher 
heirs  of  entail  as  aforrdaid  ;  ^gjr  under  the  reftrier 
tions  and  limitations  after  mentioned,  and  with 
and  under  fuch  other  proviiions,  conditions,  alter- 
ations,  and  claufes  irritant  and  refolutive,  as  I 
ihall  at  any  time  appoint  by  a  writing  under  my 
hand  ;  and  that,  by  twofeveral  iiifeftments  and 
diftind:  manners  of  holding. ;  the  one  thereof  to 
be  held  of  me  and  my  forefaids,  in  free  blench 
farm,  for  payment  of  a  penny  Scots  moneys  on 
the  ground  of  any  part  of  the  faid  lands,  at  the 
term  of  Wbitfunday,  if  aiked  only ;  and  the 
other  of  the  faid  infeftments,  to  be  held  from 
me  and  my  forefaids,  of  and  under  our  immediate 
lawful  fuperiors  thereof,  in  the  fame  manner,  and 
as  freely  in  all  refpeds  as  I  hold,  or  might  hold 
the  fame  myfelf,  and  that  either  by  refignation 
or  confirmation,  or  both,  the  one  without  preju- 
dice to  the  other ;  And  for  expeding  the  laid  in- 
feftment  by  refignation,  I  hereby  constitute 
jmd  appoint 

and  each  of  them,  my  law- 
ful procurators,  for  me,  and  in  my  name,  duly 
and  lawfully  to  resign  and  surrender,  as  I 
hereby  resign  and  surrender,  fimpliciter  dp- 
give,  OVERGIVE  and  DELIVER,  ALL  AND  WHOLE 

the  faid  lands  and  eftate  of-^here  the  lands  mU 
ie  minutely  df  scribed^  with  the  parish  and  cauntifj 

and 


imdwiihdll  nght^  title;  S^c.)  and  that  In  die 
*  haads  of  my  lawful  fuperiors  of  the  fame,  or  of 
-  their  commifGoners  in  their  names,  having  pow^r 
to  receive  refignations,  and  to  grant  new  infeft- 
ments  thereupon,  in  favour,  and  for  new  infeft- 
znent  of  the  fame,  to  be  made  and  graft  ted  to  me 
the  faid  A  and  the  heirs  male  of  my  body  ;   who<^ 
failing,  to  the  heirs  whomfoever  of  the  body  of 
the  faid  heir  male  laft  infeft,  or  entitl<*d  td  have  been 
infefr,  and  the  heirs  male  of  the  body  of  fuch  heir 
-whomfoever ;  whom  failing,  to  the  heirs  whom'- 
foever  of  the  body  of  fuch  heir  whomfoever;  whom 
ALL  'FAILING,   to  the  heir  whomfoever  of  the 
perfon  laft  infeft  in   the  faid  eftate,   fuch  heir 
being  always  defcended  of  my  own  body  j  whom 
FAILING,  to  B,  and  to  the  heirs  male  of  his  body ; 
WHOM  ALL  FAILING,  to  the  heirs  whomfoever  of  thfe 
body  of  his  faid  heir  male  laft  infefr,  or  entitled 
to  have  been  infeft,  and  the  heirs  male  of  the  body 
cf  fuch  heir  whomfoever  ;  whom  failing,  to  the 
heir  whomfoever  of  the  body  of  fuch  heir  whomfo- 
ever ;  WHOM  FAILING,  to  the  heir  whomfoever  of 
the  perfon  laft  infeft  in  the  eftate,  fiich  heir  being 
always  defcended  of  the  body  of  the  faid  B  ;  whom 
ALL  FAILING,  to  my  own  neareft  heirs  and  afSgnees 
whomfoever,    heritably  and  irredeemably :    The 
eldeft  female  heir  or  heir-portioner,  and  the  heirs 
of  her  body,  excluding  heirs-portioners,  and  fuc- 
ceeding  without  divifion  through  the  whole  courfe 
of  fucceffion  ;  as  I  hereby  exprefsly  declare,  that 
VOL.  T,  *        B  the 
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the  right  of  primogeniture  (hall  take  phctim6ng^ 
the  female  heirs  called  by  the  above  deftina^oiiy 
in  the  fame  manner  as  by  law  is  eftabliihed  a^^ 
mengft  male  heirs ;  Bvt  always  with  and  un- 
der the  feveral  provifions,  conditions,  limitations^ 
reflridions,  claufes  irritant  and  refolutiye,  under* 
written;  viz.  with  and  under  the  feveral  condi- 
tions  and  provifions  following  :  First,  That  the 
whole  heirs  of  tailzie  under  the  above  deftina- 
tion,  and  the  huibands  of  the  female  heirs,  fhall 
be  bound,  as  they  are  hereby  bound,  on  the  fuc- 
ceffion  opening  to  them  refpeftively,  or  to  the 
wives  of  fuch  huihands,  to  aifumo,  ufe^  and  con- 
flantly  retain  the  furname,  arms,  and  defignation 
of  A  of  A,  as  their  proper  furname,  arms  and 
defignation  :  Second,  That  the  whole  heirs  of 
tailzie  fubftituted  to  me  herein,  fiiall  pofiefs  and 
enjoy  the  laid  lands  and  eflate  under  this  tailzie, 
and  charters,  infeftments,  precepts,  and  convey- 
ances to  £dI1ow  hereon,  and  upon  no  other  right 
or  title  whatever  :  Third,  That  the  heirs  male 
of  my  body,  and  the  whole  other  heirs  of  tailzie 
above  defcribed,  fucceeding  to  me,  Ihall  obtain 
themfelves  timeouily  entered)  infeft,  and  feifed 
in  the  faid  lands  and  eftate,  and  ihall  not  fuSbr 
the  fame  to  lye  in  nonentry  for  year  and  day ;  and 
fhall  caufe  engrofs,  Und  verbatim  infer t,  in  the 
charters  and  infeftments  to  follow  horeon,  and 
in  all  the  fubfequent  procuratories  and  inftruments 
of  refignation,  charters,  fervipes,  retours,  pre- 
cepts. 
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cepts,  and  inftrumerqs  of  fafine,  and  all  other 
conveyances  of  the  faid  lands  and  eftate,  the 
vhok  courfe  and  ojrder  of  fucceflion  hereby  ap« 
pointed  by  me^  and  the  feveral  conditions,  limi^ 
tations^  claufes  irritant  and  refolutive,  declara- 
tions, and  others  contained  in  this  tailzie,  or  to 
be  contained  in  any  other  writing  to  be  hereafter 
executed  by  me  relative  hereto  :  Fourth,  That 
the  heirs  of  tailzie  fubftituted  to  me,  and  fucceed- 
ing  to  njy  faid  eftate,  fliall  latisfy  and  pay,  in  due 
time,  the  whole  feu  duties,  blench  duties,  nonen- 
try  duties,  minifters*  ftipends,  communion  ele- 
ments, reparation  of  churches  and  manfes,  fchool- 
mafters'  fees,  public  taxes,  and  all  other  public 
and  parochial  taxes,  real  burdens  and  duties  what- 
foever,  payable  forth  of  the  faid  lands  and  eftate 
during  their  refpeftive  fucceffions^  and  fliall  not 
fuffer  t;he  fame  to  remain  unfatisfled,  or  to  become 
the  ground  of  evidion  and  of  adjudication  of 
the  faid  lands  and  eftate  :  Fifth,  That  my.  faid 
heirs  of  tailzie  fliall,  and  they  are  hereby  bound 
and  obliged,  refpeftively  on  their  fucceeding  to 
the  faid  eftate^  to  purge  all  adjudications  or  real 
diligence  which  may  happen  to  be  obtained  againift 
the  faid  eftate^  or  any  part  thereof,  for  not  pay- 
ment of  any  debts  or  deeds  of  mine,  of  for  not 
payment  of  any  real,  or  public,  or  parochial  bur- 
den, or  any  other  claim  or  demand  to  which  the 
faid  lands,  or  any  part  thereof,  may  happen  by 
1  jtw  tQ  be  fubjefted  j   and  to  procure  ^ifcharges- 

3^  and 
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and  renunciations  thereof,  and  fhat  at  lead  four 
years  before  the  expiry  of  the  kgal  reverfion  of 
fuch  diligence  as  ihall  have  been  ufed  againft  the 
eftate,  during  the  poffeflJon  of  fuch  heirs  of  en- 
tail: Or,  where  the  diligence  fhall  have  been  ufed 
againft  the  faid  eftate  before  the  opening  of  the 
fuccefEon  to  any  of  the  faid  heirs  of  entail,  then^ 
and  in  that  cafe,  fuch  heir  of  entail  fucceeding 
ro  the  faid  eftate,  during  the  fubfiftelice  of  an 
adjudication  or  other  legal  diligence,  fliall  be 
bound  and  obliged  to  redeem  the  fame  within 
two  years  after  the  fucceffion  to  the  faid  entail- 
ed eftate  Ihall  have  opened,  or  before  the  expiry 
of  the  legal  reverfion  of  the  faid  diligence,  in 
cafe  the  fame  (hall  expire  before  the  faid  term  of 
two  years  is  ended :  Sixth,  That  in  cafe  any 
of  the  faid  heirs  of  tailzie,  entitled  to  fucceed  to 
my  faid  lands  and  eftate,  fiiall  cftablifli  a  right  or 
title  to  the  faid  eftate,  in  his  or  her  perfon,  either 
upon  the  death,  failure,  or  contravention  of  a  for- 
mer heir,  and,  after  eftabliftiing  fuch  right  and 
title,  a  nearer  heir  called  to  the  fucceffion  ftiall 
exift ;  then,  and  in  that  cafe,  fuch  remoter  heir 
who  ihall,  either  by  the  death,  failure,  or  contra** 
vdntion  of  a  former  heir,  have  fo  obtained  a  right 
and  lit'Ie  to  the  faid  lands  and  eftate,  eftabliftied 
in  bis  6t  her  perfon,  ihall,  upon  the  exiftence  of 
the  nearer  heir,  be  bound  and  obliged  to  denude 
and  diveft  themfelves^^  of  the  faid  lands  and  e« 
ftate',  to  and  in  favour  of  fuch  nearer  beir>  and 

the 


the  right  and  title  of  the  perfon  who  had  fo  efta- 
blifhed  the  right  to  the  faid  lands  in  his  or  her 
perfon  as  aforefaid,  and  of  the  heirs  who  may  have 
fucceeded  to  him  or  her,  fball,  ipso  factOy  ceafe 
and  become  void,  null,  and  extind:,  as  foon  as 
fuch  nearer  heir  ihall  exifl; ;  and  the  faid  lands  and 
eftate  ihall  immediately  devolve  upon  fach  nearer 
heir,  and  be  fhall  have  accefs  to  eftablifli  a  right  to 
the  faid  lands  and  eftate  in  his  or  her  perfon,  in  the 
fame  manner  which  would  have  been  competent 
to  him  or  her  upon  the  failure  or  contrave^- 
lion  of  the  former  heir,  had  he  or  ftie  been  then 
in  exiftence,  or  by  adjudication,  declarator,  fer- 
vice,  or  any  other  iegal  manner  ;  fo  that  the  right 
of  fucccffion  (ball  always  devolve  on  the  neareft 
heir  according  ^to  the  conrfe  of  fucceffion  hereby 
eftablilbed,  and  Ihall  not  be  further  diverted  than 
to  exclude  the  contraveners  only,  and  without 
prejudice  to  the.  next  heirs  in  their  order ;  Re- 
serving neverthelefs,  to  the  perfon  who  (hall  have 
fucceeded  upon  the  death,  failure  or  contraven- 
tion of  the  former  heir,  the  whole  rents  and  pro- 
fits of  the  faid  lands  and  eflate,  due  at  and  pre* 
ceding  the  term  of  Whitfunday  or  of  Mar.tin- 
irlas  immediately  before  the  birth  of  fuch  nearer 
heir  ;  and  declaring,  that  the  right  of  fuch  nearer 
iieir  to  the  rents  and  profits  of  the  faid  eftate, 
ihall  only  commence  at  the  faid  term  at  which  the 
right  of  the  perfon  denuding  is  hereby  declared  to 
expire.     But  provided  always,  as  it  ia  hereby  ex- 
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.prefslypi>ioVjDEDandD£CLAi^£0thatAetMrith(biid« 
ing,  by  the  claufe  before  written,  the  next  hdurs  are 
not  to  be  cut  off  from  their  right  to  faceted  throtsgh 
the  contravention  of  a  former  heir,  and  the  fnc- 
'ceffion  of  remoter  heirs  ; .  yet,  in  cafe  any  ^prif* 
ing,  adjudication,  or  ptha*  legal  executbn,  (bail 
happen,  to  be  obt^ned  againft  the  fee  or  proper- 
ty of  my  faid  lantk  and  eftate^  md  that  the  heirs 
in  poffeffion  thereof,  or  called  to  fucoeed  thcre- 
to^  ihall  fail  or  negle6l  tp  redeem  the  fan»  in 
manner  as  herein  afteir  dire£ited ;  and  that,  by 
fuch  failure  and  contravention,  my  laid  lands  a^ 
eftate  fhall  devolve  upon  any  of  the  fubfequ^it 
heilr$  of  tailzie^  nearer  or  more  remote,  who  ihall 
redeem  the  faid  lands,  and  purge  die  faid  diJOl- 
gence  and  execution,  in  manner  herein  after  ex* 
preiTed ;  then,  and  in  that  cafe,  the  heir  of  tailzie^ 
however  remote,  who  fliall  have  fo  redeemed  the 
iaid  lan4s»  (hall  not  be  obliged  to  denude  or  di- 
yeft  himfdifr  or  herfelf,  of  the  faid  eftate,  in  favour 
of  any  nearer  heir,  though  exifting  cither  after  or 
before  the  faid  redemption ;  nor  ihaU  the  right 
-and  title  of  fuch  remoter  heir  fo  redeeming^  ber 
com.e  void  and  extinft  by  the  prior  or  pofterior 
pxiftence  of  a  nearer  heir ;  but  my  faid  lands  and 
jcftate  fhall  remain  and  continue  with  the  re*- 
inoter  heir  who  fhall  have  purged  the  fame,  and 
execution  thereagainfl,  and  with  the  fubfequent 
heirs  of  tailzie,  called  to  the  fucceffion.  of  the 
faid  lands,  next  to  her  or  him  by  the  aforefaid 
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fobftitutioBy  for  ever  thereafter^  in  the  fame  man** 
ner  as  if  the  coatraveners  were  ail  naturally  dead, 
and  as  if  foch  nearer  heirs  had  never  exifted ;  But 
without  prejudice  never thelefs  to  any  of  the  heirs 
of  taiLzsie  before  mentioned,  who  fiiall  not  have 
JbedQ  in  exiftence  at  the  time  of  incurring  the  faid 
irritancy^  by  negle&ii^  tx>  purge  the  faid  adjudi- 
<:atiom,  or  other  legal  diligence,  within  the  time 
limited,  ^and  who,  after  their  exiftence,  Ihall  be 
nearer  in  point  4>f  fucceffion  to  the  fidd  lands  and 
>eftate,  than  the  xemoter  heir  who  ihall  have 
purged  the  faid  adjudications,  and  other  legal  4i- 
iig^nce^;  or,  in  caib  ds&j  of  the  faid  aiearer  heirs 
who  *  ihall  have  forfeited  their  right  by  liegleding 
to  purge  the  £add  adjudications  or  diligence,  fhall 
happen  to  be  minor  at  the  time  of  incurring  fuch 
forfeiture ;  then,  and  m  either  of  thefe  cafes,  it 
ihall  be  kwful  to,  and:  in  the  power  of  fuch.  near- 
er heirs  as  either  did  not  exift,  or  were  minors,  at> 
the  time  of  incurring  fuch  forfeiture,  within  two 
years  after  their  attaining  the  age  of  twenty-one. 
years  completes^  or  fooner,  if  they  ihall  think 
proper,  to  redeem  the  faid  lands  and  eftate  from 
the  laid  remoter  heir,  who  &all  have  purged  the . 
(aid  adjudications  or  other  legal  ililigence ;  or  from 
the  next  heir  to  him  or  her  in  pofleiBon  of  the 
laid  lands  at  the  time;  and  that  by  payment 
to  him  or  her  refpe£lively,  of  the  double  of 
the  fum  which;  ihall  have  been  paid  for  purg- . 
in^  fuch  adjudications  or  other  legal  diligence,; 
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with  the  intereft  of  fuch  double  fum,  from  the 
time  that  fuch  adjudications,  or  other  legal  di& 
gence,  (hall  have  been  purged  as  aforefaid  ;  and 
upon  fuch  redemption,  the  nearer  heir,  fo  re- 
deeming the  £>refaid  lands,  fhall  have  acce£i  to 
eibbliih  a  right  and  title  to  the  faid  lands,  in  ins 
or  her  perfon,  in  the  fame  way  which  would  have 
been  competent  to  him  or  her  upon  the  failute  xmt 
contravention  of  the  former  har,  had  fuch  nearer 
heir  purged  the  adjudications  or  other  legal  dili- 
gence ;  and  the  fucceifion  to  the  faid  eftate  ftall 
thereafter,  upon  his  or  her  death,  devolve  upon 
the  next  heir  called  to  the  fuccdiion,  and  fo 
downward,  through  the  whole  courfe  of  fuccef- 
iion,  according  to  the  feries  of  hdrs  herein  be- 
fore fpecified,  in  the  fame  order,^  and  under  the 
fame  provifions  and  irritanpies,  as  if  no .  fuch  for- 
feiture of  the  faid  eftate,  by  negleding  to  purge 
the  faid  adjudications,  or  other  diligence,  had 
ever  been  ipcurred;  excluding  always  .the  i  per- 
fon only  who  ftall  incur  the  forfeiture  by  not 
purging-  or.  redeeming^  as  aforefaid.  A^o  thefe 
prefents  are  alio  granted  by  me  under  the  feve^ 
ral  provilions,  limitations,  and  reftri(3ions  follow- 
ing ;  viz.  First,  Tha]t  the  widows  and  hufbauds 
of  the  faid  fevcral  heirs  of  tailzie,  who  Ihall  die  iu 
poffellion  of  the  faid  lapds  and  eftate,  are  hereby 
excluded  from  all  right  of  terce  or  courtefy  over 
.the  fa,me,  or  any  part  thereof,  any  law  or  cuftom 
to  the  contrary  notwithftauding  :  Second,  That 
^  •  •  •      '  t 
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^dhallnotbe  in  ehe  pdtriii-  'of  any  of  the  laid 
heirs  of  entail  hereby  fubflituted  to  me,  to  akcr, 
laoovatei  ^change)  or  add  to  this  prefent  tailzie, 
oTs nomination,  or  other  writ  or  deed  to  be  made 
by  me,  of  order. of,  fuccefGon  therein  prefcribed  ; 
or  to  da  any  ad  or  deed  that  may  import  or  infer 
any  alteration,  innovation,  or  change  thereof,  di- 
redly  or  indireftly :  Third,  That  it  (hall  not  be 
in  the  power  of  any  of  the  heirs  of  tailzie  fub* 
ftituted  to  me  in  manner  forefaid,  who  fliall  fuc- 
e^d  to  m'y  faid  lands  and  eftate,  to  fell,  alienate, 
impigncyraCe,  or  difpone  thie  faid  lands  and  eflate, 
ot  any  part  tkeredf,  either  irredeemably,  or  un- 
dcr  reverfion,  oneroufly  or  gratuitoufly,  or  to  gift, 
or  difpofeof  the  fame  j  or  to  grant  fervitudes  af- 
feAing  the  fame ;  or  to  burden  the  faid  lands,  in 
whole,  or  in  jKirt,  with  debts  or  fums  of  money, 
mfefrmcnts  of  annualrents,  or  any  other  burden 
or  fervitiKie  whatever ;  nor  to  contraft  debts,  nor 
grant  deeds,  whereby  the  faid  lands  and  eftate  may 
be. burdened  or  evifled  from  them ;  Declaring 
hereby,  that  all  fuch  deeds  to  be  granted,  or  debts 
to  be  contra8ed,  in  fo  far  as  the  fame  may  afFe£i: 
the  faid  lands  and  eftate,  fhall  be  void  and  null,  and 
the  faid  lands  and  eftate  (hall  nowife  be  skffeded 
or  burdened  therewith,  or  fubjeded,  or  liable  to 
be  adjudged,  or  any  other  ways  evided,  either  in 
whole  or  in  -party  for  or  by  the  debts  and  deeds, 
legal  or  Voluntary^  contradled  or  granted  by  any 
of  the  faid  heirs  hereby- fubHituted  to  me,  who 
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Ihatl  fucceed  to  the  faid  hnds  and  eftate^  and* 
/  tbat,  whether  fuch  debt&  or  deeds  {bM  have,  been 
coDitra£ted  or  done  before  or  after  their  f«iccdP> 
fion  to,  or  obtaining  pofleflion  of,  the  i^d  landa 
and  eftate :  Fourth,  That  it  &aU  not  be  lawfo} 
to  any  of  the  faid  heirs  of  entail,  fubftituted  to  me 
in  manner  Ibrefaid,  who  iball  fucceed  to  the  faid 
lands  and  eftate,  to  fct  tacks  or  rentals  therec^ 
for  any  longer  fpace  than  twenty-one  years,  axid 
without  diminution  of  the  rental,  or  for  the  life* 
time  of  the  fetter,  with  the  diminution  of  the 
rental ;  declari^ng  hereby,  that  all  fuch  tacks  as 
&all  be  granted  contrary  to  the  terms  of  this  con- 
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dition,  fhall  be  void  and  null.  And  thefe  prefents 
are  alfo  granted  by  me,  with  and  under  ^he  fe- 
veral  irritancies  following;  viz,  Mrst^  That  ia 
cafe  any  adjudication  or  other  legal  diligence  and 
execution  jfhall  happen  to  be  obtained  for  the 
purpofe  of  affeding  the  fee  of  the  faid  lands,  or 
any  part  thereof,  and  that  the  perfon  in  pofleffion 
for  the  time  fliall  not  redeem  and  purge  the  Dame, 
four  years  before  the  expiry  of  the  legal  rever- 
iion  of  fuch  diligence,  then  be  or  (he  ihall  for- 
feit his  or  her  right  and  title  to  the  {aid  lands  and 
eftate,  and  the  fame  fhall  fall ,  and  devolve  on 
the  next;  heir. of  tailzie,  in  the  order  of  fucceffion, 
immediately  following  the  contravener :  And  in: 
cafe  fuch  next  heir  fo  called  to  fucceed,  and  all 
or  any  other  of  the  heirs  fucceeding,  by  the  death 
or  contravention  of  the  former  heir,  before  expiry, 
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of  die  legal  reveriion  of  fuch  adjudicatioa  oit 
other  legal  diligence,  in  cafe  the  legal  thereof 
ihali  expire  fobner  than  the  fbrefaid  term  of  two 
jears ;   that  then,  and  in  every  fuch  cafe,  all 
and  each  of  the  heirs  negle^ing,  and  the  defcend* 
ants  of  their  feveral  bodies,  fliall  amit,  lofe  and 
forfeit,  all  right  and  title  to  my  faid  lands  and 
eitate;  and  the  fole  and  only  right  ^thereto,  and 
of  redeeming  the  faid  diligence,  ihall  fall  and  ao 
crefce  to  any  of  the  fubfequent  .heirs  of  tailzie, 
nearer  or  more  remote,  who  ihall  think  fit  to  re- 
deem the  faid  lands  and  eftate,  and,  purge  the 
faid  diligente  before  expiry  df  the  legal  thereof; 
Providjsd  always, that  in  cafe  two  or  more  of  the 
£ud  heirs  be  ready  and  willing  to  redeem  the 
faid  diligence,  the  nearer  heir  ihall  always  be 
preferred  to  the  benefit  of  fuch  redemption  ;  and 
the  perfon  fo  redeeming  ihall  have  accefs  to  efla- 
bliih  a  title  to  the  faid  lands  and  eftate  in  his  m 
her  perfon,  in  manner  provided  in  the  cafe  of  any 
other  contravention,  as  herein  after  exprefled ;  but 
always  with  and  under  the  condition  and  power 
of  redemption  provided  in  favour  of  heirs  who 
ihall  not  be  in  exiilence,  or  who  fhall  be  minors, 
at  the  time  of  incurring  the  forefaid  irritancy,  by 
negle6:ing   to  redeem  the  faid  adjudications  or 
other  legal  diligence  in  manner  forefaid :     Se^ 
condp  That  in  cafe  any  of  the  faid  heirs  of  tail* 
zie,  who  ihall  fucceed  to  my  faid  lands  and  eftate, 
ihall  contravene  the  conditions  and  provifions, 
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reftrictlons  and  limitations  herein  contained,  or 
to.be  contained  in  any  other  writing  to  be  here*- 
after  executed  by  me,  or  any  of  them;  that  is, 
ihall  not  perform  the  faid  conditions  and  provi- 
fions  in  every  particular,  or  fliall  ad:  contrary  to 
the  iaid  reftriclions  and  limitations,  or.  any  of  them, 
(excepting  as  is  hereafter  excepted) ;  then,  and 
in  any  of  thefe  cafes,  the  perfon  or  {>eribns  fo 
contravening,  fhall,  for  him  or  herfelf  only,  ipso 
JactOyforkk  all  right  and  iatereft  which  he  or 
Ihe  &all  then  have  to  my  faid  lands  and  eftate ; 
and  the  fame  ihall  devolve  on  the  next  hdr  of 
tailzie,  marked  out  by  the  deftination  herein  con- 
tained, though  fuch  heir  fliouid  be  a  defcendant 
of  the  body  of  the  contravener :  And  upon  every 
iuch  contravention,  it  is  hereby  exprefsly  pro- 
vided and  declared,  not  only  that  my  faid  lands 
and  eftate  fiiali  not  be  burdened  v^ith  the  debts 
a§d  deeds  of  the  heirs  qS  tailzie,  as  before  provid- 
ed; but  alfo,  that  all  acls  and  deeds  contrary  to 
thf  foregoing  conditions,  and  reftri£iion$,  or  to 
the  ,true  intent  and  meaning  of  thefe  prefents, 
ihall  be  of  no  force  or  e£feA  againit  the  other 
heirs  of  tailzie  fucceecing  to  my  faid  lands  and 
eftate ;  and  that  neither  the  faid  heirs,  nor  the  faid 
eftate,  ihall  be  any  vi^ays  burdened  therewith: 
And  alfo,  any  of  the  heirs  of  entail,  who,  by  the 
contravratlon  of  a  preceding  heir,  may  have  a 
title  to  the  eftate,  ihall  be  at  liberty  to  obtain 
declarators  of  irritancy  of  the  contravener's  right, 
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(although  fuch  heir  be  defcended  of  the  contra- 
venfer's  body,  or  bfe  in  minority  at  the  time) ;  and 
fhall  be  at  liberty  to  ferve  heir  to  the  perfon  who 
died  laft  vefted  and  feifed  in  the  faid  lands  and 
eftate  preceding  the  contraviener  ;  and  thereby, 
or  by  adjudication,  or  by  any  other  legal  method, . 
ihall  eftablifh  in  his  or  her  perfon,  a  right  and 
title  to  my  faid  lands  and  eftate,  \^ithout  being 
fiibjeft  to  the  debts  or  deeds  of  the  perfon  or 
perfons  fo  contravening;  and  the  faid  heir  or 
heirs  fo  obtaining  poffcffion',  and  the  heirs  of  tail- 
zie fucceeding  to  them  in  the  order  of  the  fore- 
going deftination,  (hall  be  fubjefted  to  the  whole 
conditions,  reftridtions,  and  irritancies,  herein 
contained:  As  also,  it  is  hereby  further  provided 
and  DECLARED,  that  the  perfon  or  perfons  contra- 
i»ening  or  irritating  his  or  her  right  as  aforefaid, 
fliallj^  from  thenceforth,  be  excluded  and  debar- 
red from  the  adminiftration  and  management  of 
my  faid  lands  and  eftate,  during  the  pupillarity 
slrid  'minority  of  the  next  heir  of  tailzie  fucceeding 
upon  the  contravention,  or  upon  the  exiftente  of 
a  nearer  heir,  who  fliall  thereafter  exift  and  fuc- 
ceed  to  my  faid  land^  and  eftate;  and  that,,  nor- 
withftanding  the  contravener  may  be  fey  law  en- 
tided  to  be  tutor^  curator,  or  admlniftrator  in 
tew  to  the  faid  fucceeding  heir :  And  it  fhall  be 
free  to  any  perfon  other  than  the  contravener, 
t6  obtain  gifts  of  tutory  dative  to  fuch  next 
btirfo  fi»:ceedsng  u^on  any  contravention,  and 
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to  any  other  nearer  heir  afterwards  exlfting,  fuc- 
ceffively;  and  that  it  ihall  alio  be  free  to  the  faid 
heirs  themfelyes,  refpeftively,  on  their  attaining^ 
the  age  of  14  years  complete,  to  chufe  curators, 
one  or  more,  for  the  management  of  my  faid 
lands  and  eflate,  and  to  declare  fuch  curators  free 
from  all  omiflions  in  their  management :  But  ex- 
cepting ALWAYS  from  the  feveral  reftriftions 
and  irritancies  forefaid,  the  powers  and  privileges 
following:  viz.  First,  That  it  fhall  be  in  the 
power  of  the  feveral  heirs  of  tailzie,  who  fhall  fuc- 
ceed  to  my  faid  lands  and  eftate,  and  who  fhall  die 
in  the  poiTeflion  thereof,  to  provide  and  infeft  their 
feveral  l;awful  wives  and  hufbands  refpedively, 
in  liferent  provifions  out  of  the  faid  lands  and 
eftate,  and  that,  either  by  way  of  locality  or  an- 
nuity, provided  always  fuch  locality  or  annuity 
fhall  not  exceed  a  third  part  of  the  free  rent,  for 
the  time,  of  the  faid  lands  and  eftate,  after  de- 
dufting  all  former  provifions  which,  in  terms 
hereof,  (hall  have  been  made  by  the  faid  heirs  of 
tailzie  to  their  hufbands  or  wives,  and  the  year- 
ly interefl  of  provifions  to  younger  children  re- 
fpe£):ively,  and  fuch  other  real  burdens,  as  may 
aflfed  and  burden  the  faid  lands  and  eftate  for  the 
time  :  Second,  That  it  fhall  be  in  the  power  of 
the  feveral  heirs  of  tailzie,  who  fhall  fucceed  to 
my  faid  lands  and  eftate,  and  who  fhall  die  in  the 
poftefllon  thereof,  to  grant  bonds  of  provifion  (in 
the  terms  aftejr  fpecified)  to  their  lawful  cfail* 
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dren,  who  do  not  fucceed  to  thie  £ud  lands,  for 
^yment  of  proviiions  to  tfaem,  bearing  ioterdt 
from  the  grantor's  death,  the  amount  of  which 
proviftons  in  no  cafe  exceeding  the  amount  of 
three  years  free  rents,  for  the  time,  of  the  fail 
lands  and  eftate,  after  deduding  the  yearly  in- 
tereft  of  former  debts  and  provifions,  and  liferent 
infeftments,  to  the  wives  or  huibands  of  heirs  of 
entail,  and  of  all  other  burdens  to  which  the  faid 
lands  may  be  then  fubje£ted  ;  But  declaring  al« 
ways,  as  it  is  hereby  ezprefsly  provided  and  de-i 
clAred,  that  the  infefhnents,  or  other  fecurities, 
to  be  grafted  for  the  provifions  to  the  faid  wives 
or  hufbands,  and  the  bonds  of  proviiion  to  the 
faid  children,  ihall  each  of  them  contain  an  ex- 
prefs  condition,  that  it  Ihall  not  be  in  the  power 
of  the  creditors  in  the  laid  rights,  or  of  their  heirs 
or  aflignees,  or  others  deriving  right  from  them, 
to  obtain  adjudications  of  the  fee  of  the  faid  lands 
or  eilate,  for  payment  or  fecurity  of  the  debts 
due  to  them  refpedively  ;  but  the  fame  ihall  only 
zSeGt  the  yearly  rents  of  the  faid  eftate,  and  the 
l^al  of  which  adjudications  fhall  never  expire, 
fo  as  to  become  irredeemable  rights,  either  to 
the  faid  eftate,  or  to  the  rents  thereof;  Bur 
DECLARING,  that  the  perfons  of  the*  faid  heirs  of 
tailzie,  and  any  eftate  real  or  perfonal  belong- 
ing to  them,  other  than*  the  lands  and  eftate 
hereby  conveyed,  and  likewife  the  yearly  rents 
of  my  faid  lands  and  eftate  tfaemfelves,  ihall  be 
liable  to  every  legal  diligence  and  execution,  for 

I  payment 
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payment  or  fecurity  of  fuch  annuities  to  vt^Iv^s  dr 
hufbands,  or  provifians  to  children,  (under  the 
reftridion  after  fpecificd),  as  are  hereby  allowed 
to  be  granted,  and  of  the  interefl:  and  penalties 
correfponding  thereto ;  And  further,  that  in 
no  event  (hall  it  be  lawful  for  any  of  the  faid 
heirs  of  tailzie,  to  fell  or  alienate  any  part  of  the 
faid  lands  and  eftate,  for  payment  of  fuch  pro- 
vifions  to  huibands,  wives,  or  children ;  nor  (hall 
the  faid  heirs  be  entitled  to  keep  up  any  of  the 
faid  annuities  or  provifions,  as  debts  or  incum- 
brances on  the  faid  entailed  eftate,  by  taking 
conveyances  thereto,  or  by  any  device  whatever  : 
And  the  faid  infeftments  and  bonds  of  annuity, 
in  favour  of  widows  or  huibands,  (hall  contain 
this  further  condition,  that  in  cafe  the  faid  an- 
nuities (hall  be  fuffered  to  remain  unpaid  for  a- 
bove  the  fpace  of  two  years  complete,  the  annui- 
tant fhall  not  be  entitled  to  a  real  adion  againft 
the  faid  e(late,  for  fuch  bygone  annuities,  refting 
to  him  or  her,  as  (hall  exceed  the  term  of  two 
years ;  nor  fhall  it  be  lawful  for  him  or  her  to 
fuffer  an  adjudication  of  the  faid  eftate  for  pay- 
ment of  fuch  bygones ;  and  that  the  faid  eftate 
(hall  only  be  liable,  at  the  utmoft  extent,  to  the 
paynient  of  two  years  annuities,  retting  at  one 
time,  to  each  annuitant  refpe£tivdy,  whatever 
may  be  the  extent  of  the  arrears  of  annuities  due 
at  the  time  ;  Referving  always  a£iion  againft  the 
perfon  of  the  heir  in  poffeflion,  when  thefe  arrears 
fell  due,  gnd  againft  his  heirs  and  any  other  eftate 

1  *  belonging 


belo&ging  to  bim.  And  the  bonds  t>£  provUion  in 
favour  of  the  laid  children,  fhall  all  and  each  of 
cfae^n  contain  this  further  condition^  That  iit 
cafe  any  of  the  laid  <:hildren  ihall  fuffer  the  faid 
provifions^  or  any  part  thereof,  to  remain  unpaid 
for  the  fpdce  of  fix  years  after  tbei^  f ^pedively 
attaining  the  age  of  tweniy-one  years  tomplete ; 
then  and  in  tbat  cafe,  the  fame  Ihall,  ^^  factoi 
become  void  and  exiiaft,  in  fo  far  as  it  was  exig- 
it^e  out  of  any  part  of  my  faid  lands  and  eftate, 
or  dut  of  the  rents  thereof;  referving  always^ 
action  {tgfkinfl;  the  grantor  and  his  heirs  gene- 
ral, and  le^ainft  any  other  eftate  real  or  perfonal 
beiongif^  to  him^  not  fubjefi  to  this  entail.  And 
it  is  heteby  fpeciaUy  Pkovip^D  and  declakjbd; 
ihat  in  cafe  dny  of  the  heirs  of  iailjzie,  efititled  t6 
grant  the  faid  proviiiohs  to  huibands,  %idovs^ 
and  children,  jSiall  negle£t  tp  in&rt  the  feveral 
conditions  herein  ekprefled,  in  the  fecuritits  an4 
obligationisi  to  b^  executed  by  them>  that  is  tq 
fay,  xhe  feveral  condition^  relative  to  thjb  proyi* 
lions  in  favour  of  hufbahds  atid  widows,  in  thefe^ 
icurities  and  ptovifions  given  to  thetn  r^fpedive* 
ly  4  afid  the  conditions  relative  to  the  provifions 
in  fa^oui-  of  children,  In  the  {itovifions  etecute^ 
in  thdit  favour  :  7H£ik  fuch  fecurities  oi'  obliga- 
tions as  (hall  Itrant  the  refpe6:ive  condition^,  IhaU 
l>e  void  aad  nulU  in  io  far  as  the  fame  inay  x^t 
can  ^St&,  the  lands  and  eftat^  hereby  cofttr^yed  j 
kad  thie  pecfon  m  pei^fon^  cpnttaveoiqg,  by  ne- 
Toi*.  vi  *        G  fleeting 
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glecling  to  infert  the  refpeQive  conditions  in'  the' 
feveral  fecurities  or  obligations  aforefaid,  fhall,  for 
him  or  herfelf  only,  forfeit  all  right  and  intereft 
which  he  or  flie  fliall  then  have  to  my  faid  lands' 

'  and  eftate ;  and  the  fame  (hall  belong  to  the  next 
heir  of  tailzie  in  the  courfe  of  fucceflfon,  though 
defcended  of  the  body  of  the  contravener,  in  the 
fame  manner  as  if  the  contravener  were  naturally 
dead  :  And  thefe  prefents  are  granted  by  me  un- 
der the  refervation  and  declaration  herein  after  en* 
grofled,  and  with  and  under  fuch  provifions,  de- 
clarations, and  conditions,  as  I  Ihall  hereafter  di* 
re£l  and  appoint,  by  a  writing  under  my  hand,  at 

.  any  time  of  nty  life,  or  even  ondeath^bed  :  And 
Thereby  empower  my  faid  procurators  to  takein« 
ftVumentis  or  documents  in  the  premifes,  and  ge- 
lierally  to  do  every  other  thing  therein  which  I 
tould  do  if  perfonally  prefent,  or  which  to  the.  of- 
fice  of  procurator  in  like  cafes  i«  known  to  belong:; 
promifing  to  ratify  and  approve  whatever  my  faid 
•procurators,  dr  any  of  them,  fhall  lawfully  do,  or 
xaufe  to  be  done,  in  the  premifes :  And  more^ 
•OVER,  I  hereby  assign  and  dispone,  to'and  ia 
■favour  of  myfelf,  and  to  the- heirs  male  of  my 
body ;-  whom  failing',  to  Ae  other  heirs  of  tailzie 
'forefeid',  under  the  conditions,  feftriftions,  limi- 
' rations,  and  claufes  irritant  and  refolutive,  and 
*  exemptions  above  fpecified,  and  under  fuch  other 
conditions  as  I  may  think  proper  to  add,    and 

"#ith  arid  under  the  refcrvations  herein  after ^». 

.   groffedg, 


EXAMPLE  FIRST.  ^S 

.  groffeS,  the  fvhole  writ$,  dtles,  and  fecutities  of 
the   lands   and   eftate   hereby   conveyed,   whole 
clauflbs  thereof,  with  alt  that  has  or  may  follow 
thereon ;  as  aLso,  the  rents  and  profits  of  the 
faid  lands  and  eftate  \  And  I  hereby  bind  and  ob- 
lige  nie  .  and  my  heirs  at  law,  and  my  executors 
.$knd.  fUcceffdrs,  to  free  and  relieve  the  faid  lands 
and  eftatfe,  and  the  heirs  of  tailzie  who  fhall  fuc^ 
ceed  thereto,  of  all  debts  to  which  I  (hall  be  liable 
at  the  time  of  my  death  :  But  saving  and  re- 
serving nevefthelefs,*'full  power  and  liberty  to  me> 
at 'any  time  in  my  life;  and  even  on  death-bed,  not 
only  to  alter  the  faid  courfe  and  order  of  fucceffion. 
>s  to  all  the  heirs  of  tailzie  before  fpecified^  and  to 
revoke  ot  alter  all  or  any  of  the  conditions,  provi- 
.iions,  reftriclions,  irritancies,  and  others  before 
written,  and  to  revoke  this  difpofition^  in  whole 
orjn  part,  at  my  pleafvjire,  but  alfo  to  fell,  alienate, 
.wadfel:,  or  difpone  the  faid  lands  and  eftate,  or  any 
•part  thereof,  or  contract  debts  thereupon,  or  even 
.gratuitoufly  to  difpofe  thereof,,  as  1  fhall  think  pro- 
sper ;  And  likexvise^  to  empower  and  authorife 
any  of  the  faid  heirs,  or  any  other  perfon  or  per- 
fons  whom  I  fhall  pleafe  to  name,  to  fufpend  or 
difpenfe  w^h  the  forefaid  conditions,  reftriftions, 
dnd,  irritancies,  or  any  of  them,  after  my  death, 
.in  the  fame  manner  as  I  could  have  done  du- 
i  ring  my  life  : 'All.  which  revocations  or  al- 
.  terations  fo  to  be  made  by  myfelf,  or  any  other 
perfon  to  be  appointed  by  me  as  aforefaid,  fhall 
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be  made  and  done  by  writing  under  onr  feveral 
Rands  refpeftively ;  whith  writing  or  writings^ 
jfhall  be  underftood  and  taken'  a&  a  part  of  this 
prefcnt  deed  of  tailzie,  and  fliall  be  as  effedual 
to  all  intents  and  purpofes,  as  if  the  &nie  had 
been  inferted  herein  ;  Bur  DfEC$.ARiim,  that  n<» 
xe vocation  or  alteratfon  of  tRcfe  prefent$  {hall  be 
inferred  by  legal  impHcatfon  or  conftruS»o!i^  but 
OKLY  from  an  exprefe  wrkmg  under  wj  hand  f. 
and  in>  eafe  of  no  fnch  writing,  then,  although 
thefeprefents  fliall  be  found  lying  in  my  cuftody,. 
or  in  the  cuftody  of  any  other  perfon  undelivered, 
yet  \  bcreby  dtspewse  with  the  not  B«LiVER"r 
tfiereof^  and  declare  the  fame  to  be  equally  good 
and  fufficienr  for  every  purpofe,  as  if  the  fom^ 
Bad  been  fully  executed  by  infeftnsent,  and  for- 
fiialiy  delivered  to  any  of  the  faid  heirs  of  tailzie^ 
or  to  any  other  perfoh  for  tbeir  behoof^  any  law 
•  or  cuffom  to  the  contrary  notwithfEand^g :  Ant> 
hi  cafe  iSic£t  prefents  (half  not  be  reroked  or  aff* 
lered  by  a  writing  under  my  hand,  thai^  althoHgb 
I  fliould  happen  to  take  any  r%ht  brinfeftmefit 
of  the  Bands  and  eftate  hereby  difpencd,  or  any 
pan  thereof,  to  and  m  favour  of  myfelf,  and  my 
heirs  and  affignees-  whomfoever ;  or  to  and  in  iW- 
^our  of  any  other  heit  than  the  heirs  of  tailzie 
hereby  called ;  yet  thefe  prefents  ftall  be  effeduaf 
againff  fucfi  other  heirs,  for  eompellihg  them  fb* 
denude  in  favour  of  the  heir  of  tailzie  herein  be- 
fore fpeciiied,  according  to  the  order^  and  imder 

the 
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the  reilrif^ions,  conditions,  irritancies,  and  othera 
before  mentioned.  A^d  xastjuy,  I  hereby  grant 
lull  power,  ^arrsBit,  andcomroUfion,  to 

and  eacli 
^f  them,  jointly  and  federally,  my  procurators., 
^r  to  any  of  the  heirs  of  tailzie  before  fpecified, 
to  caufe  produce  this  my  difpoikion  of  tailzie  be- 
ifore  the  Lords  of  Countcfl  and  Sefiion  judicially^  ^ 

and  to  procure  4he  fame  recorded  in  the  regifter 
of  taihzies,  and  to  expede  charters  agreeably 
thereto  in  terms  of  *the  aft  of  f^axiiament  in  rela* 
4ion  to  entails/-:  Akd  for  the  greater  fecurity,  I 
*coN«EKT  <o  the  REGISTRATION  heveof  in  the 
!books  of  Coimcil  and  Seflion  or  others  competent, 
therdn  to  remain  for  prefervation  4  and  for  that 
j>ufpofe  coi^TrruTE 

my    TROCITRATORS,    '&C. 

And  I  i^seby  iDSSiRS  and  'Siequ.ire  yoa 

and  each 
'<tf  yon,  ray  baillies  in  tliat  partTiereby  fpecially 
<onftituted,  that  on  fight  hjereof,  ye  pafs  to  the 
ground  of  the  faid  lands  and  others,  refpedively 
^nd  fucceffi^vely  after  others,  and  there  -give  and 
DEL^iVER  to  ^me^the  faid  A,  or  to  the  heirs  male 
of  my  body ;  M^hom  failing,  ;to  the  other  heirs  of 
tailzie  above  mentioned,  heritable  ftate  and  fafine, 
real,  adual,  and  ^corporal  pofleffion  of  all  and 
iRrhole  the  lands  and  eftate  herein  particularly  de« 
fcribed  ;  But  always  with  and  under  the  con- 
ditions,  proviiions^   reftri^ions,  limitations,  ex- 
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ceptions,  claufes  irritant  and  rcfolutive,  declarS;* 
tions  and  refervations  in  my  favour  above  fpecifi- 
ed,  and  no  ptherwife,  jvhich  are  hereby  exprefsly 
Jippointed  to  be  verbatim  inferted  in  the  infeft- 
rnent  to  follow  hereon,  and  in  the  whole  fubfer  * 
quent  inveftitures  of  the  faid  lands  and  eftate.; 
and  that  by  delivery  to  me,  or  to  the  ojher  heir^ 
of  tailzie  above  defcribed,  or  to  my  or  their  ceir- 
tain  attorney  or  attorneys,  in  my  or  their  names,  * 
bearers  hereof,  of  earth  and  ftone  of  the  ground 
of  the  faid  lands  and  others  forefaid,  with  all  o- 
ther  fymbols  neceffary ;  And  this  m  no  ways  y^ 
leave  undone ;  which  to  do,  IcoiKimit  to  you, 
jointly  and  feverally,  full  power  by  this  my  pre-r 
cept  of  fafme  direfted  to  you  for  that  effeft.     In 

WITNESS    WHEREOF,    &C. 

* 

2.  Deed  of  Entail  by  a  "wife  "with  consent  qf  hex 
husband^  to  herself  and  lier  husband  in  Ujerent^ 
and  to  the  second  branch  of  the  fanuly  in  fee, 
Sfc.  But  restricting  the  right  of  liferent  of  the 
parents  by  an  allocation  of  part  of  the  rents  of 
the  estate  to  ilie  institute^  in  implement  of  an  ob- 
ligation come  under  by  them  in  the  institute's 
marriage  contract^  and  giving  a  ti/ereniprotision 
to  the  youngest  son :  Containing  also  a  provision^ 
that  in  the  event  of  the  succession  to  tltefqtliers 
estate  opening  to  the  institute  by  the  death  of  the 
eldest  son^  and  the  failure  of  tJie  heirs  of  his  body^ 

the  estate  conveyed  by  this  entail  ^hall  descend  tg 
*> » •  .  • 

the 


^S/ie' third  son  of  the  family ;  in  which  events  the 
provisions  to  the  widow  and  children  of  the  instil 
tute  in  terms  of  the  powers  conferred  by  tliis  en- 
taily  are  declared  to  be.  void.  There  is  subjoined 
ya  ratification  by  the  wife» 

I,  Mrs  A,  fpoufe  of  B  Efq.  of  ,  andJ 

the  faid  B  for  myfelf,  and  as  taking  fiiU  burden 
on  me  for  the  faid  A  my  fpoufe,  and  we  both  with 
mutual  advice  and  confent ;  Whereas  1  the  faiJ 
A  having  fucceeded  by  the  death  of  M  my  bro- 
ther to  the  eftrfte  of  ,  and  we  being  re- 
ibived,  (in  order  to  prefer ve  the  name  of  A  of 

),  to  lay  the  faid  proper  eftate  of 
•under  an  entail  in.fEcvour  of  ourfelves,  our  own 
family,  and  the  other  heirs  of  entail  herein  after 
enumerated,  in  the  order  ^d  right  of  fucceflion 
£s  herein  after  provided.  Therefore,  wxt  ^ye 
us,  under  the->condilions,  limitations,  claufes  irri- 
tant and  refolutive,  and  declarations  afterwritten, 
to  have  given,  granted y  and  difponed,  as  v/e  here- 
by, mi^tually,  <and  taking  burden  as  aforefaid, 
GIVE,  GRANT,  and  DISPONE,  heritably  and  irre- 
deemably, to  and  in  favour  of  me  the  faid  A,  and 
of  the  faid  B  my  hufband,:and  to  the  longed  liv- 
er of  us  two  in  liferent,  and  to  and  in  favour  of 
C  our  fecond  fon  in  fee,  and  the  heirs  male  of 
Jhis  body  ;  whom  failing,  to  D  our  youngelt  fon, 
iand  the  heirs  male  of  his  body  ;  whom  failing,  to 
ithe. other  heirs  of  tailzie;as  herein  particularly 

C  4  after 


after  m^ntiisned,  all  and  svUdky  the  lands^  bar 
rony,  and  eibte  of  ,  lying  and  defcribed 

in  manner  more  particularly  herein  after  defcrib- 
ed ;  with  all  right,  title^  and  intereft,  which  I  the 
iaid  A,  or  my  predecefibrs  or  authors,  had,  have, 
or  anyways  might  haye  had  thereto,  or  to  any 
}>art  thereof;  But  with  and  under  the  conditions, 
limitations,  claufe^s  irritant  and  refolutiye,  provi- 
^ons,  refervations  and  declarations  afterwHtten ; 
and  alfo,  under  the  exception  and  limitation  up«- 
on  us,  as  to  our  liferent  right  ^  and  under  th^ 
burden  of  one-fourth  of  the  coal,  &c.  after  out 
deceafe,  to  the  faid  D  our  youngeft  fon  in  liferent, 
all  as  particularly  after-mentioned ;  and  J  the 
faid  A,  with  the  confent  of  the  faid  B  my  huf- 
band,  and  We  both  with  mutual  confent,  bind  an4 
oblige  me,  the  faid  A^  my  heirs  and  fucceffors 
whatfoeyer,  to  infeft  and  feife  rayfelf,  and  the  faid 
B  my  hu(band,  and  the  longed  liver  of  us  two  in 
liferent,  but  under  the  reftridioti  and  limitation 
thereof  after-mentioned^  and  the  iaid  C  our  fe« 
cond  fon,  and  the  heirs  mak  of  his  body  in  fee ; 
whom  failing,  the  faid  P  our  youngeft  fon,  and 
the  heirs^  male  bf  his  body;  whom  failing,  the 
other  heirs  of  tailzie  as  herein  after  mentioned,  in 
the  faid  lands,  barony,  and  eftate  of  ,  com<^ 

prehending  as  after  fpecified  ;  and  that  by  two  fe- 
deral infeftments  and  diftind  manners  of  hold* 
jng ;  the  one  thereof  to  be  held  of  me  and 
my  forefaids  in  free  blench,  for  payment  of  a 

penny 


penny  Scots  money,  on  the  ground  of  the  faid 
lands,  at  the  term  ci  Whitftmday,  if  alked  only  ; 
and  the  other  of  the  faid  mfeftments  to  be  heM 
from  me,  of  and  under  my  immediate  lawful 
fuperiors  thereof,  in  the  fame  manner,  and  a^ 
freely  in  all  refpefts,  as  I  the  faid  A  now  hold,  of 
plight  hold  the  fame  myfelf ;  but  always  with 
and  under  the  con^itioiis,  limitations,  claufes  irri- 
tant and  refolutive,  provifions,  refervations  and 
jieelarations  after-mentioned  ;  and  alfo  under  the 
reftriftion  and  limitation  of  our  liferent  right, 
and  refervation  in  favour  of  the  faid  D  as  after-i 
mentioned ;  and  for  that  purpofe,  I  the  faid  A 
jdo  hereby,  with  confent  forcfaid,  oblige  me  to 
grant  procuratpries  of  refignation,  and  all  otheif 
writs  neceflary ;  And  for  expeding  the  faid  infeft- 
ment  by  refighation,  I,  with  confent  of  the  faid  B, 
and  we  both  with  mutual  advice  aii4  confent,  do 

« 

hereby  conftitute  and  appoint 

and  each  of  them,  jointly  and  feverally, 
the  lawful  procurators  of  me  the  faid  A,  for  me, 
and  in  my  name,  duly  and  lawfully  to  refign,  fur- 
render,  and  fimpliciter  upgiye,  overgivc,  and  de- 
liver, all  and  whole  the  barony  of  {here  ike 
lands  were  partictdarly  described)  and  that  in  the 
hands  of  the  lawful  fuperiors  of  me  the  faid  A,  or 
of  their  commifSpners  in  thejr  names,  Jiaving  pow- 
pr  to  receive  refignations  and  to  grant  new  infeft- 
inents  thereupon,  in  favour  and  for  new  infeft- 
inems  of  the  fame,  to  be  made  and  granted  to  and 

in 


in  favour  of  me  the  faid  A  myfelf,  and  the  fakl  B 
my  hufband,  and  the  longeft  liver  of -us  two  in  life- 
rent, for  our  refpedive  liferent  rights  allenarly, 
but  under  the  reftridion  and  limitation  thereof  af- 
ter-mentioned, and  in  favour  of  the  faid  G  our 
fecond  fon,  and  the  heirs  male  of  his  body  in  fee,; 
vvhom  failing,  to  the  faid  D  our  youngeft  fon,  and 
the  heirs  male  of  his  body  j  whom  all  failing,  to  the 
heirs  vvhatfoever  of  the  body  of  the  heir  laft  in  pof- 
fefGon;  whom  failing,  to  the  heir  whatfoever  of 
the  body  of  the  heir  immediately  preceding,  and  fo 
forth  backv/ards  to  the  heirs  whatfoever  of  the 
^  bodies  of  the.  different  heirs  in  their  order,  until 
the  fucceCion  retur^a  to  the  heirs  whatfoever  of 
the  body  of  the  faid  C  ;  whom  failing,  to  and  in 
favour  of  E  and  the  heirs  whatfoev^er  of  her  body  4 
declaring  hereby,  that  as  often  as  the  fucceffion 
to  our  laid  lands  fhall  happen  to  .devolve  upon 
females,  the  eldeft  of  the  female  heirs,  called  im 
the  order  above  eftablilhed,  fliall  always  fuc- 
ceed  without  divifion;  whom  all  failing,  to  and 
in.  favour  of  B,  my  faid  hufband,  and  his  neareft 
and  lawful  heirs  whomfoever,  and  their  affign€Q$-> 
heritably  and  irredeemably,  in  due  and  compe- 
tent form,  as  eSeirs  ;  but  always  with  and  under 
this  exprefs  reftridtion,  limitation,  and  qualifica- 
tion of  our  faid  liferent  right,  viz.  as* we  ftand 
bound  in  the  marriage. contraQ:  dated  ,  en- 

tered into  betwixt  the  faid  C  and  Mifs  ^ 

laowhis  fpoufe,  to  pay  hiflpt  in  liferen^^  and  until 
his  fucceffion  to  the  faid  eftate  of  ,  an  year-^ 

.1  ly 
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Jy  annuity  of  '  ,  and  by  which  we  renounced' 

our  liferent  right  to  that  extent  oVer  the  faid 
cffate;  and  that,  fince  entering  into  the  faid  obligar 
tion,  we  have  agreed  to  give  him  a  liferent  al- 
location upon  the  faid  eft'ate,  to  the  extent  atleaft 
of  ,  in  lieu  and  place  of  the  faid  obligation 

on  us  in  the  faid  contrafl:  of  marriage  ;  And  that  * 
vre,  by  our  difpofition   of  dare  '  ,  have  ac- 

tually, in  implement  thereof,  difponed  and  made 
over  to  him,  certain  parts  of  the  faicj  eftate  and 
barony  of  ,  as  prefently  tenanted  and  pof- 

feffed,  and  as  fpecially  defcribed  therein,  amounts 
ing  fomewhat  above  of  yearly  rent,  and 

have  thereby  taken  him  bound,  on  his  accepta- 
tion thereof,  to  renounce  the  faid  obligation  on 
us  in  his  contraft  of  marriage  :  Now,  we  hereby 
not  only  renounce  our  liferent  right  of  the  lands 
fo  allocated  and  difponed  to  the  faid  C  in  life- 
rent, in  terms  of  the  faid  difpofition  thereof  by  us 
to  him-;  But  we  hereby  restrict  and  limit 
our  liferent  right  to  the  remaining  lands  and  ba- 
rony of  ,  -as  above  defcribed,  and  not 
contained  in  the  faid  difpofition  to  him ;  and  the 
fame  is  hereby  reftrifted  accordingly:  And  fur- 
ther, under  this  burden  and  refervation,  viz. 
That  as  we,  by  our  difpofition  and  affignation, 
daited  ,  difponed  and  made  over  to  the 
faid  D,  our  youngeft  fon,  in  liferent,  after  our  de- 
ceafe,  for  his  better  fubfiftence,  one-fourth  part  of 
]rbe  profits  or  free  produce  of  the  coal  in  the  faid 

barony 
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Wony  and  eftate,  with  one  half  of  the  power  ot 
management  and  working  the  fame,  under  the 
conditions  therein  mentioned  ;  So,  we  hereby 
BURDEN  tihis  prefent  difpofmon,  cooireyance  and 
entail,  and  the  hetrs  fucceeding  in  virtue  hereof, 
with  the  faid  Eferent  in  favour  of  the  faid  D,  and 
declare  the  fame  a  burden  hereon  accordingly? 
And  further,  with  and  nnder  the  conditions, 
limitations,  claufes  irritant  and  refolutive,  prowU 
lions,  reler vaiions  and  declarations  regardimg  the 
faid  heirs  of  entail  under  written  ;  riz.  With  and 
under  the  condition,  as  it  is  hereby  expressly  pro« 
vided  and  declared,  that  the  laid  C,  and  the  heirs 
of  his  body,    fucceeding  to  the  faid  eftate  of 

,  in  virtue  hereof,  Aall  be  obliged 
conftantly  to  ufe,  bear,  and  retain  the  fumame  of 

,   and  the  arms  and  defignation 
of  ,  in  all  time  after  their  facceffioa 

to  the  faid  lands  and  eftate  of  and 

others,  in  virtue  of  this  deed  of  entail ;  with  li^ 
berty  neverthelefs  to  him  and  them,  of  adding  or 
conjoining  any  other  name  or  arms  thereto  ;  al- 
so with  this  condition,  that  the  faid  C,  or  the 
fyft  heir  of  entail  fucceeding  to  the  laid  lands, 
barony,  and  eftate,  in  virtue  of  this  deed  of  en- 
tail, (hall  be  held  and  obliged  to  record  the  fame 
in  the  regifter  of  tailzie,  as  ialfo  in  the  books  of 
Council  and  Seffion,  in  cafe  the  fame  fliall  not  be 
recorded  during  the  lifetime  of  me,  the  faid  A, 
ior  of  my  faid  huiband,  and  that  within  year  and 

day 
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idj  after  the  deceafe  (^  the  longeft  liver  of  w 
tDtro,  in  cafe  fuch  heir  fiiali  have  attained  majo«r 
rity,  and  be  within  the  ksngdom  of  Great  &itaia 
at  the  time ;  but  in  cafe  of  the  heir  being  minor^ 
or  furth  of  the  kingdom  of  Great  Britain^  thea 
within  year  and  day  of  his  or  her  attaining  ma« 
jority,  or  arriving  in  Great  Britain  refpe£tively  ; 
hut  without  prejudice  neverthelefs  to  any  other 
pf  the  taiA  jheirs  of  entail  to  apply  for  recording 
C&is  deed  fooner,  in  cafe  they  Ihall  choofe  to  take 
the  neceffary  fteps  for  tl>at  purpofe  :  And  also 
with  this  farther  ^cmdiiion^  aa  it  is  hereby  fpe^ 
cially  provided.  That  the  faid  C,  and  the  whole 
heirs  of  tailzie  above  fpedfied,  fliall  take  atid  pof*^ 
iefs  the  {aid  entailed  eftate  in  virtue  of  this  deed  of 
entail  alone»  and  upon  no  other  title  or  right 
vbatever ;  and  that  they  ihall  uie  any  other  rights 
Acj  may  happen  to  acquire  as  additional  and 
collateral  titles  only9  and  for  the  piirpoie  of 
ftrengthening  this  deed^  and  no  other ;  Ani^ 
FCTRTHZR,  that  the  faid  €»  apd  the  whole  heirs 
<)f  entail  before  named,  m  the  order  of  their  no*- 
minadiKi  and  right  of  fucceifion  aforpfaid^  fliali 
be  obliged  to  caufe  ingrofs,  and  verbatim  infert,, 
the  whole  forefaid  courfe  of  fucceflion,  and  any 
further  order  or  nomination  of  Aicceilion  to  be 
hereafter  appointed  by  me  the  faid  Mrs  A,  witb 
oonfent  fore&id,  at  leaft,  fo  far  as  fhall  be  fabfe« 
quent  to  the  heir  then  in  pofleffion,  or  fucceeding 
to  the  pofleffioQy  for  the  time  j^  together  with  the 

feveral 
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feveral  conditions,  limitations,  claufes  irritsint  jmd 
refolutive,  and  whole  other  claufes  contained  ill 
this  procuratory  of  refigilation ;  and  that  in  the 
charters  and  infeftments  to  follow  hereon,  and  in 
all  future  charters,  fpecial  retours^  and  inftru* 
ments  of  fafine  of  tlie  faid  lands,  excepting  only 
tiie  condition  with  refpefl  to  recording  this  en- 
tail, which  they  (hall  not  be  obliged  to  repeat 
after  this  entail  (hall  have  been  duly  recorded  ; 
and  likeMife  with  this  further  condition,  that  in 
the  event  of  any  female  heir  of  entail  fucceeding 
to  the  faid  lands  and  eftate  in  virtue  of  the  defti- 
nation  herein  contained,  it  (hall  not  be  lawful  to^ 
nor  in* the  power  of,  the  hufband  of  fuch  femate 
heir  of  entail,  to  do  any  ad  or  deed  whatever 
which  may  hurt  his  wife's  right  and  Intereft.in 
the  faid  lands  or  rents,  or  which  may  have  the 
cfFea  of  carrying  off  the  rents  from  her;  nor  ihall 
his  debts  or  deeds  of  any  kind  anyways  affe£l  the 
faid  lands  and  eftate,  or  rents  thereof ;  nor  fhall 
the  faid  eftate  or  rents  be  affefted  by  any  dili- 
gence following  on  the  debt  of  fuch  huiband ; 
But  the  liferent  right  and  power  of  management 
of  the  faid  entailed  eftate  'fliall  remain  free  and 
unincumbered,  notwithftanding  the  debts  and 
-deeds  of  the  huft^ands  of  fuch  female  heirs  of,  en- 
tail, or  the  diligence  follow^ing  thereon :  And 
with  and  under  the  limitations  and  reftridlions  ui>- 
derwritten,  viz.  That  it  fhall  noways  be  lawful  to, 
nor  ia  the  power  of.  the  faid  .C,  or  of  any  .of 

the 
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t?he  forefaid  heirs  of  entail,  to  innovate,  alter,  in- 
fringe, or  add  to  this  prefent  tailzie,  or  the  order 
and  courfe  of  fucceffion  hereby  eftablifhed,  of  do^ 
or  grant  any  aS  or  deed  whatever  that  may  infer 
any  alteration,  innovation,  change,  or  addition  to 
the  fame,  direftly  or  indireQ:ly  :    Also,  with  and 
under  thi«  funher  limitation  and  reflrriftion,  That 
ic  fhall  not  be  hwful  to,  or  in  the  power  of  the 
faid  C,  or  of  any  of  the  faid  heirs  of  entail,  to  fell, 
alienate,  difpone,  burden,  or  give  away  the  lands 
and  eftate  forefaid,  or  any  part  thereof,  either 
for  onerous  caufes,  or  gratuitoufly,  irredeemably, 
or  under  reverfion,  in  any  fort,  or  by  any  mode 
known  in  law  j    or  to  wadfet  the  fame,  or  any 
parts  thereof ;    or  to  grant  infeftments  of  annual- 
rents  upliftabk  furth  thereof;    or  to  burden. the 
faid  lands  with  any  fervitudes,  or  other  burdens  ; 
or  to   contrafl:  debt,  grant  bonds,  or  any  other 
writs,  deeds,  or  fecurities  j  or  to  do  any  aft,  civil, 
criminaJ,  or  treafonable,  that  fhall  be  the  ground 
of  any  adjudication,  eviftion,  or  forfeiture  of  the 
faid  entailed  eftate,  or  any  part  thereof,  or  that 
may  anyways  affedt  or  burden  the  lame  :  Nei?- 
THER  (hall  the  faid  lands  and  others,,  or  any  part 
thereof,  be  affedable  by,  or  fubjed  to  any  terce  ' 
in  favour  of  the  wife  of  the  faid  C,  or  to  any 
terce  or  courtefy  to  the  wives  or  hulbands.  of  any 
of  the  faid  heirs  of  entail,  or  to  any  other  legal 
claim  whatever,  cbmpetent  to  the  faid  wives  or 
hufbands  ; .  NOR^for  provifions  to. youijger  chili- 

dreUa 
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dnen,  further  ihan  as  power  is  hereafter  given  to 
provide  thefe,  agreeably  to  circumftances,  in  the 
different  events  after  mentioned :  But  with  this 
EXCisPTioN,  that  it  ihaJJ  be  lawful  for  the  faid  C, 
and  the  male  heirs  of  entail  that  fl)aU  be  miaur^ 
ried,  notwithflanding  what  is  above  ftated,  to 
grant  liferent  infeftments  to  their  wives  for  any 
annuity  not  exceeding  one-fourth  part  of  the 
annual  frae  rents  of  the  eftate  at>  the  time  of 
granting  (after  dedu&ion  of  all  public  and  paro- 
chial burdens)  or  to  grant  liferent  localities  o£ 
certain  parts  of  the  eftate  (the  man(ion-houfe« 
gardens,  and  enclofures  adjacent  thereto  ezcept^ 
cd)  to  the  extent  of  one- fourth  of  the  free-rent 
annually,  after  allowance  and  dedu&ion  of  the 
(aid  annual  public  and  parochial  burdens  :  But 
i>£CL  ARiN<>,  that  if,  during  the  lifetime  of  the  £aid 
D,  die  faid  C  fliall  fucceed  to  the  eftate  of 
(Ae  fathn^s  estate) — ^whereby  the  faid  lands  and 
eftate  herd)y  enuiled,  will  h\\  and  belong  to  ths 
faid  D,  to  be  in  manner  hereinafter  more  parti* 
cuiarly  exiH-elTed,  and  &all,  either  previous  to  his 
fiiccelfion  of  the  eftate  of  ^^(Ae father* $ 

tstate^-^r  thereafter,  grant,  or  have  granted,  a 
liferent  infeftment  or  provifion,  or  given  a  Ic^a^ 
iity  over  toy  part  of  the  eftate  hereby  entailed,  iii 
favour  of  his  wife ;  Thbn,  it  is  hereby  exprefsly 
Declared,  that  the  faid  liferent  infeftment,  m 
provifion  or  locality,  fliall  ijpso  facto  become  vdd 
and  null,  and  (hall  noways  aBfed  the  faid  eftate 

t  or 


or  lAjS  i^entstherepf }  pap  fhf^ll  fl)p  %i4  P,  or  his 
fefd  beir$,  |if  liable  fo  P^y  thi?  f^mf,  it  bqjng  OU^ 
^Ijtefttipa,  jb?it  tbp  fai^  C  fl^alj^  ia  th^t  fVi^nt,  prp- 
Vide  his  xyidoisr  out  qf  the  pft^te  pf 
{j^%r^^  f^fcUe^-^-or  fronn  ajfy  otb/?r  fu|id3  bf lon^^ 
jpj[  to  Ijjiiij  ?  A?  Ai.$d,  it  {|i^ll,  }o  Ijkp  paixner,  be 
lawful  to  the  feipale  heirs  pf  eptail  that  (hall  bi^ 
ia^rrj^d,  tp  gf^nt  liferent  ii^ffftinipnt§  pr  Ipcalitie? 
tp  jthfir  hi}flb^4s,  tP  the  extent  qf  pne-fpurth  of 
|h(2  th^n  remaining  free  rent  ^nn^ally  tp  ^ach 
^uib^^^i  But  p^cLa^ing,  ^h^t  no  more  thaa 
fyo  liferent^  pr  Ipq^JJties  at  pne  Uffjie  pw  fubfii):  pr 
t)urdefi  ^he  f^i^  entailed  eftate:  ^^d  Ai^^o,  witl} 
fl^U  fv^rthi^ir  £:{cc9Ptioif9  that  it  ih^I)  b^  lawfu^  tp 
^h^  f^J4  P»  J^iid  ^p  the  faid  heirS  of  taii^^ie  fuc- 
ipppdjuig  /to  him  iii  the  faid  eftate,  in  their  o^der^ 
tp  grgnt  jbondi^  of  proFlf^oiji  tp  their  younger  chiU 
^r^  Of  her  jthaa  the  h^sir  >yhp  i^  to  fucceed  tp 
jhriJ?  Uftrts,  for  p?tytji€j^t  of  fucb  fMm  pr  fuipsj^ 
having  intereft  ^fter  d^^  grantor*?  fieath,  a$  (hall 
ijipt  iji  the  ijfhp.lfe  eifCje^d,  W  pfe  there  fhquld  h^ 
JDnJy  pn^  child  other  thap  the  heir,  ppe  year*?  free 

rent  of  the  faid  eftate,  ^ni4  If  there  (hpjjld  be  twp 
younger  5:hiiWrenj  pjie  year  and  a  l^alf?  frie  rent, 
x^f  If  tfcree  i? hildren  pr  more,  ty/P  years*  rents  of 
ihe  f%ii  taUzied  eflate.  3yt  p^c;.A,Ki^a^  that 
filter  the  pfpyifiohs  for  the  yopnget  ph^dren  have 
hi^^u  grated  to  the  atuount  pf  the  ji^id  t^o  yeari^ 
ff^^  rent  of  tl?€  eftate  at  the  time,  the  heir  pf  en* 
^^il  jben  in  ppifempn,  liind  the  ptjher  fHgqe.eding 
voi-;  V*  *        D  heirs 
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\it\r%  of  entail  to  him,  fhall  be  obliged  to  alloeafe^ 
fet  afide,  or  afSgn  over,  one  ha:lf  of  the  then  free 
rents  for  the  payment  of  the  fard  provifions  to 
the  younger  children,  that  fd  the  rent  of  the  e- 
ffate  may  not  ultimately  be  totally  eviSed  by  the 
provifions  for  younger  children,  and  the  intention 
hereof  be  thereby  totally  difappointed :  Declar- 
ing nievefthelefs,  that  if,  during  the  Kfe  of  the 
faid  D,  the  faid  C,  or  any  of  ihe  heirs  of  his  body, 
fliall  fdcceed  to  the  eftate  of  {the  father^s 

estate)— znd  fliall  grant,  or  fhall  have  previoufly 
granted,  provifions  to  his  youriger  children,  in 
terms  of  the  powers  laft  ibove  written  j  thek, 
and  in  that  event,  the  faid  provifions  fliall,  ^S6 
Jacto^  become  void  and  null,,  and  fliaJl  in  noways 
aflFeft  the  cftate  hereby  difponed,  or  the  rents 
thereof ;  lior  Ihall  the  faid  D,  or  his  heirs  above 
mentioned,  be  obKged  to  pay  the  fame ;  it  being 
our  intention  that  the  faid  G  fhaH,  in  that  event, 
provide  his  widow  arid  children  out  of  the  faid  e- 
ftate  of  (his  father^ s  estatd)^^br  out  of 

any  other  funds  belonging  to  him.  And  fur- 
ther PROVIDING,  as  it  is  hereby  fpecially  pro- 
vided and  DECLARED^  that  no  adjudication,  nor 
other  heritable  diligence,  fliall  be  competent  a- 
gainft  the  faid  eftate^  for  payrtierit,  either  of  the 
annuities  to  widows  or  furviving  hufbands,  or  for 
payment  of  the  children^  provifions^,  but  the  ob- 
ligations therefor,  and  aflignmcnts  of  the  rentt* 
and  loeaUties, '  fliall  only  remain  as  corroborative 

focurities^ 
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ftcuntics  for  the  more  certain  payment  of  both 
principal-  and  intereft  thereof,  until  the  fame  be 
thereby  finally  extinguifhed  5  and  .if  any  adjudi- 
cation, or  other  legal  heritable;  diligence,  be  led 
and  obtained,  the  fame  is  hereby  declared  to  be 
iroid  and  null,  in  fo  far  dis  refpedts  the  I^nds  and 
eflate  hereby  entailed  :  Neither  (hall  it.  be  lawful 
to  the  faid  C,  or  to  any  of  the  faid  heirs  of  en- 
tail, to  fell  or  difpofe  of  any  part  of  the  faid  lands 
fiar  payment,  either  of  the  faid  annuities  or  of  the 
children's  provifions,  lior  fhall  any  more  thaii 
one  half  of  the  free  rents  of  the  faid  lands  be  at 
any  one  time  fubjeded  and  liable  to  any  legal 
^3tecuti6n  for  payment  of  the  faid  whole  provi* 
fions  and  intereft  theteof :  Ani)  with  this  fur- 
ther limitation  and  reftridioil,  thzlt  it  fliall  not  be 
lawful  to,  nojr  in  the  power  of  the  faid  C,  or  any 
of  the  heirs  of  entail  fubftitutfed  to  hiiti,  to  grant 
feus  of  any  part  "of  the  faid  lands  and  eftate,  or 
bf  the  coals  or  other  mijler^ls  therein ;  but  with 
this  exception,  notwithftanding,  that  the  faid  Cj 
t)r  any  of  the  heirs  of  entail  fucceeding  to  him^ 
may  feu  any  fm^II  piece  of  ground,  not  tec6ed- 
ing  one  quarter  of  aii  acre;  Englifli  meafure,  to 
one  perfon,  providing  that  the  faid  feu  ihall  be 
diftant  from  the  iiianfion-houfe  at  leaift  600  yards 
in  a  direft  line,  arid  that  by  the  feu  charters  the 
entries  of  Angular  fucccffors  fhall  be  left  untax- 
■ed }'  neither  (hall  it  be  lawful  to  the  faid  C,.  or  to 
any  of  the  heirs  of  entail  fubftituted  to  him,  to 
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grant  any  leafe  of  the  coal,  nor  to  fet  tacks  of  all 
or  any  part  of  the  faid  entailed  eftate  for  any 
longer  period  of  time  than  twenty*one  years  y  and 
that  neither  be,  nor  any  heir  of  entail,  fttall  have 
power  to  fiet  any  tacks  with  a  diminution  of  the: 
r^ital,^  excepting  only  in  cafe  of  neceflity,.  ixk 
which  c^se only  it  fhall be la^ui  tohim'or them  to« 
fet  tacks  for  any  Ipace  not  exceeding  feven  years,u 
at  the  higlkft  rent  that  can  be  got  at  the  time^ 
without  taking  a  graflfum,  or  entry<-money  ;  and 
that  fuch  tack  (hall  only  be  renewed  for  the  like- 
4)ace,  and  without  graflum,  untit  the  laid  land& 
ihall  be  again  raifed  to  the  former  rent :    Ano^ 
Fua^THER^  with  and  undler   this  limitation  and 
Condition,  that  it  fliall  not  be  lawful  to  the  faid 
C,  or  any  of  the  heirs  of  tailzie,  to  confent  that 
any  fpedal  adjudication  ef  any  part  or  parts  of   . 
the  &id  efta<?e'  (hall  in  any  ways  be  obtained  ; 
And  with  and  under  the  irritancies  following, 
viz.  That  if  the  faid  C,  or  any  of  the  heirs  of 
entail  fub(kituted  tir  him  in  manner  fere&id,  fhall 
Contravene  any  of  the  eondkions,  provifions,  oi 
limitations  herein  contained^  either  by  not  fulfill* 
iiig  and  performing  the  faid  conditions  and  pro^ 
vi(ionS|>  or  any  one  of  them  'r  or  by  SiGdng  con% 
fmry  to  the  faid  reftri€tions  and  limitations,  or  aay 
6ne  of  them,  excepting  as  is  above  excepted  y 
Vhen,  and  in  any  of  thefe  cafes,  the  perfon  fo 
contravening,  by  omitting  to  fulfil  the  faid  con- 
ditions and  provifions,  or  ading  contrary  to  the 

&id 
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i&id  reflriflions  and  limitations,  or  any  one  of 
itliem,  ihall,  for  him  or  herfelf,  forfeit  and  lofe  all 
right  and  title  to  the  faid  lands  and  eftate,  in  the 
£ime  manner  as  if  the  ccmtraveners  vrere  natural- 
tlj  dead;  and  the  right  thereof  iball  devolve  upon 
the  neist  heir  of  tailzie,  though  defcended  of  the 
coniravenef^s  ^body,  to  whom  it  fliall  be  lawful, 
-vrbctfaa-  major  or  niinor  at  the  time,  to  purfue 
declarator  of  irritancy,  and  to  make  up  titles  to 
the  faid  laiids  and  eftite,  by  ferving  heir  to  the 
^rfon  kft  infeft  therein  before  the  contravener, 
of  to  the  contravener  himfelf  or  herfelf,  without 
being  in  any  wife  liable  for  the  faid  eontravener's 
<€lebts  WBid  deeds,  or  to  msfke  up  titles  by  decla* 
Tator  or  adjudication,  or  in  any  other  wayby  law 
^ompetait ;  ahd  with  and  under  this  fpecial  ir- 
%'itancy  on  the  faid  C  and  his  iffue,  mz.  That  in 
-cafe,  during  the  life  of  the  faid  B,  -or  the  enft- 
sCiice'of  an  heir  male  or  female  of  hisljody,  the 
^id  C,  or  any  of  his  ilSue  forefaid  .{through  the 
iailure  of  ,  his  elder  ^brother  and  his 

illue),  ibafll  fucceed  to  the  eftate  of  .  (/fe 

JiUher^s  estatey^rn^v  th€  faid  C, 'ot  his  faid 
i£ue  fo  Succeeding,  during  the  life  of  his  faid 
ibrother  13,  or  of  bis  iflue  as  aforefaid,  ihall,  from 
thenceforth,  after  iiicfa  fueceffion,  lofe  all  right 
and  title  in  virtue  hereof,  or  otherwife,  to  the 
lands  and  eflate,  and  coal  and  others  hereby  con- 
veyed J  And  I,  with  confent  forefaid,  hereby  de- 
vclare  the  faid  C  and  his  iflue,  in  the  event  fore. 
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laid,  to  be  totally  dehudied  of  the  faid  eftate  ancl 
others  hereby  entailed,  as  long  as  the  faid  I> 
{hall  live,  or  as  long  as  there  fhall  exift  a  de- 
fcendant  of  his  body,  whether  male  or  female ;. 
and  the  faid  eftate  (hall,  in  that  event,  immedi- 
ately fall,  accrefce,  and  belong  to  the  faid  D, 
cur  youngefl:  fon,  or  to  the  heirs  of  his  body  i 
It  being  our  exprefs  will  and  intention,  that  nei- 
ther the  faid  C  himfelf,  nor  any  of  hiis  iffue^ 
ihould,  during  the  life  of  the  faid  D,  or  of  any 
of  his  iffue,  enjoy  at  the  fame  time  both  the  e* 
ftates  pf  (.Me  father^ s  estate}-^  2nd.  the 

eftate  of  and  others  hereby  entailed  ; 

but  that,  as  foon  as  the  faid  C  or  bis  forefaidg 
Ihall,  during  the  life  of  the  faid  D  or  his  iffue^ 
fucceed  to  the  faid  eftate  of  .  (.the  Juther^s 

estate")' — they  fliall  immediately  from  thence  for? 
ward  lofe  all  right  to  the  eftate  of  , 

and  others  hereby  entailed,  in  the  fame  manner 
as  if  the  naipe  of  the  faid  C  had  not  been  herein 
inferted,  nor  he  or  his  iffue  hereby  called  to  the 
fucceflion,  with  the  fingle  exception  afterwritten, 
conferred  upon  him  for  the  fole  purpofe  of  en- 
abling him  or  them  to  complete  the  title  of  the 
faid  new  heirs  of  tailzie.     And  the.  faid  eftate  of 

,  hereby  entailed,  ihall  immediately 
thereupon  belong  to  the.  faid  D  and  the  heirs  pf 
bis  body;  and  the  faid  D  and  his  forefaids  ftia]! 
immediately  be  entitled  to  take  and  hold  the  faid 
eftate,  purfue  declarator  of  irritancy  if  nec^ffary, 
"  '  '  and 
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and  mstke  up  legal  titles  thereto,  in  the  manner  re* 
quired  by.  law,  agreeably  to  the  meaning  of  this 
entail?  declaring,- however,  that  the  right  of  the 
iaid  D  and  his  forefaids  to  the  rents  of  the  eftate 
hereby  conveyed,  (hall  not  commence  till  the  fir  ft 
Whitfunday  or  Martinmas  after  his  brother  the 
faid  C,  or  bis  forefaids,  fhall  have  fucceeded  to 
the  faid  eftate  of  {the  father^ s  estate).--^ 

A^D  it  is  hereby  exprefsiy  declared,  that  upon 
the  failure  of  the  faid  D,  and  the  heirs  of  his 
body,  the  faid  lands  and  eftate  above  mentioned 
Ihall  again  belong  and  return  to  the  faid  C  and 
the  heirs  of  his  body,  called  to  the  fucceifion  in 
manner  firft  above  written ;  Reserving  always 
to  the  faid  C  and  his  forefaids  full  power,  in  the 
event  of  the  faid  fucceflion  opening  to  the  faid 
D  and  has  forefaids,  to  renew  the  above  entail  in 
lavour  of  the  faid  D  and  his  forefaids,  under  the 
whole  conditions  and  reftridions  herein  contain- 
ed, and  in  no  other  ways«  And  it  is  also  here- 
by PROVIDED  and  declared,  that  all  the  debts 
and  deeds  of  the  faid  C,  and  the  faid  fucceeding 
faeits  of  tailzie,,  or  of  any  one  of  them,  contract>- 
ed,  made  or  granted,  as  well  before  as  after  their 
fucceiSon  to  the  faid  eftate  and  others  forefaids 
in  contravention  of  this  prefent  entail,  and  of  the 
conditions,  provifions,  reftriflions  and  limitations 
tierein  contained  ;  and  all  adjudications,  or  other 
iegal  execution  or  diligence  which  may  be  ob- 
tained OT  uf<ed  on  the  fame,  excepting  as  is  above 
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€xctpteii  ihail  be  roid  atnd  hiill  j  with  all  ihat  lam 
pr  may  follow  theteMr^  ih  ib  fiair  as  tbejr  might 
aily'^ys  affei^  tHe  faid  kiids  and  eftatt ;  Pno^ 
TIDING  and  TmthAntfjG  always^  thii  if  tR^  iaiil 
C)  or  ariy  of  the  fucceeding  h&iri  of  tailzie  slbtrvt 
naentiottcd,  fliall  incur  any  of  the  Ibrefaid  ttti' 
tancies, ,  and  that  the  famie  be  d^ciari^d  by  iny  of 
the  faid  heirs  of  entail,  and  th^t  thefeupbii  the 
Md  tailzied  eftate  fhall  bebi^  to  tfa|b  next  hdt 
of  tiilzie  eiiftitig  at  the  tidie }  Tii£  jr^  and  iii  tiiit 
bafe,  the  heir  Vho  has  tber^up6n  obtained  tfai 
k-ight  to  the  faid  taii^ed  eftate^  by  declaratbt  of 
irritancy,  or  other  method  competefat  in  hvFi  and 
ihali  thereupon  hare  obtained  him  or  herfeif  in^- 
feft  in  the  iaid  eftate,  ihall  froAi  tbehteforth  hold 
tod  enjoy  the  fame,  until  a  ntzfir  heir  Sfiiali  tx* 
ift,  who  would  have  fucceeded  in  confeqik^nce  vS 
fdch  forfeitdte,  bad  he  b^en  ih  ^xidenbe  ^  and  oi^ 
the  exiftence  of  fuch  nei&rcr  beir^  the  faid  hiir  in 
pofleffion  for  the  tinle  fhall  be  oMiged  to  denude 
bf  the  £iid  tailzied  eftate^  and  the  fame  fhall  a^ 
gaih  beloi^g  to  the  iteareft  heir  of  tailzie,  entitled 
fo  fucc^ed,  by  the  faid  order  of  facdeffion,  ^ftet 
the  heir  who  had  forfeited  bis  right  in  maniler 
forefaid ;  and  ill  cafe  xj{  the  hisir  in  pofieiliM^ 
eirher  not  denuding,  or  refcifitig  to  demide,  then 
it  fball  be  competent  to  fuch  nearer  heir  to  pufftrc 
a  declarator  of  irritancy  againft  him,  dr  to  inak^ 
up  titles  by  fervice  to  hrm  or  her,  as  if  he  or  file 
were  naturally  dead  j  oeclaiiwo,  howevef,  that 
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Sim  i^lft  <^  fntfi  nesu'er  heif  td  the  rents  df  %ht 
i2td  eftatd  fhill  lidt  tidnim^tite  till  the  fitft  Whie- 
iiuiday  or  MaittediSi  stft^  hii  dr  her  eMlfteitd^^, 
and  tbftt  the  hi^ir  iA  pt^fleMoh  ftall  hiv^  full  right 

m    to  enjb  j  the  r^hts  till  that  tittife,  without  biid|[ 

tsfb  and  nfiCLAnmd,  that  it  ihyM  hot  be  kwful 
to  this  faitd  C,  6f  td  dtiy  ^  the  hdn  6f  eiit^l 
ftibftitutid  to  hiti^j,  after  detfet  df  d^cldrdtdr  (if 
isx>nttWtffen)QMt\l  have  be^h  bbtaid&d  dgkinft  theM» 
td  hi^e  the  ttianageftlelit  df  th^  fet^^fs^id  landis  khd 
iftdt<gy  fts  adtninift^fttor-itl-lst^  to  the  tke±t  heir  df 
tai!2ife^  or  to  any  dther  of  the  hdrs,  all  fuch  tdti- 
ttttveiiers  beifig  hereby  exprefely  dcbitred  from 
ihe  {yMTefion  or  ttian^^gl^itient  df  th^  faid  entailed 
^rt^te  idtiT  dtfcferAtdr  of  cohtfSvefttidft ;  Ai?i)  If, 
M  Utif  time^  the  cetitf^vtntt  ha|>^6  to  be  ^d- 
VA¥^^6T'i^-U\ir  td  a  fttBttt  heft  in  ptfkfRt/A, 
ifi  thkt  cibfe,  tttd  its  ofti^n  «is  thfe  fitn^  (hill  hiftpp^, 
it  Aall  be  edttip^teilt  to  ^ny  dthet  jyeribh  to  db* 
tain  gifts  6f  ttitttry*dative  to  fuch  heirs  of  tiiil^id, 
dOriiKg  thtrir  ^Ji^ikHty  ;  attd  it  Ihall  be  ISiwful  t6 
fefch  toindt  heirs^  oft  th«  ekpiry  df  their  Jjupila- 
¥ity>  to  chufe  curators  for  hito  or  hetfelf,  durfiig 
Jils  or  her  ttiittorfty,  m  eicclufion  of  th^  tdfttra- 
yener,  4ft d  td  dedare  thcfti  free  of  ^11  dmiiBofls 
(ft  their  admiftiftTation,  any  kw  or  prtiafce  to  thfc 
jfcd^tr^ry  not^ithftandiftg ;  and  with  tiid  tfndttr 
^ch  other  and  further  conditions,  limitatioiis, 
f  eftriQiohs,  irritancies,  and  prdvifions,  as  I  the 

faid 
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laid  A9  with  confent  forefaid,  by  any  writ«under 
my  hand  at  any  time  in  my  life,  (hall  hereafter 
think  fit  to  appoint ;  all  which  conditions,  provi^ 
fions,  limitations,  reftriAions,  burdens,  irritancies, 
and  refolutive  claufes  before  written,  and  fuch  o« 
Ithers  as  hereafter  may  be  added  by  any  feparate 
deed,  (hall  all  of  them  be  verbatim  engrofled  ia 
the  charters  and  infeftments  to  toUow  hereon  ; 
and  in  all  ,the  fubfequcnt  charters,  fpecial  retours, 
and  infeftments  of  the  faid  tftate,  in  manner  as 
before  provided,  under  the  pain  of  nuHity  of  the 
faid  rights  and  infeftments,  and  under  certification 
that  the  perfon  or  perfons  negli  ding  to  infert  the 
fame  in  their  charters  and  infeftments  fhall,  ipse 
Jacto^  lofe  and  forfeit  all  right  and  title  to  poflefs, 
and  be  deemed  contraveners ;  and  with  and  under 
which  conditions,  provifions,  limitations,  reftric- 
lions,  burdens,  irritancies,  and  refolutive  claufes 
before  written,  thefe  prefents  are  granted,  and  arc 
%o  be  accepted  of  by  the  different  heirs  aforefaid, 
and  in  no  other  ways :  Ads,  inflruments,  and  do- 
cuments in  the  premifes  to  afk  and  take,  and  ge^ 
nerally  all  and  fundry  other  things  requifite  and 
neceffary  thereatfent,  to  do,  as  fully  and  freely  ia 
all  refpeds,  as  I  might  do  if  perfonally  prefent,  or 
which  to  the  office  of  p^ocuratory  in  fuch  cafes 
|S  known  to  belong  ;  promising  to  hold  firm  and 
jflabl^  whatever  my  faid  procurators  fhall  lawfully 
do  in  the  premifes.  And  I,  the  faid  Mrs  A,  witj^ 
^dnfi^nt  pf  the  faid  p,  my  hufband,  and  we  b|Gtt^ 
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with  mutual  aflent,  do  hereby  assign  and  makb 
OVER,  to  and  in  favour  of  ourfelves  and  the  long^ 
^ft  liver  of  us  two,  in  liferent,  under  the  reftridion 
aforefaid ;  and  at  and  after  the  death  of  the  long* 
eft  liver  of  us  two,  I  aflign,  under  the  conditions, 
reftriftions,  burdens,  provifions,  limitations,  irri- 
tant and  refolutive  claufes  before  mentioned,  to 
and  in  favour  of  the  faid  C,  our  fecond  fon,  and 
the  heirs  male  of  his  body  in  fee  ;  whom  failing, 
to  the  heirs  of  tailzie  before  fpecified;  the  whole 
writs,  rights,  and  title  deeds  of  the  lands  and 
dlate  forefaid,  hereby  entailed,  with  the  whole 
procuratories  of  refignation,  precepts  of  fafine^ 
and  all  other  cbufes  therein  contained,  and  all 
that  has  followed  or  n\ay  fpUow  on  th^  fame ;  and 
I,  with  confent  forefaid,  difpenfe  with  the  not  de- 
livery hereof  in  my  own  lifetime,  and  declare  the 
fame,  wherever  found  at  my  death,  to  be  equally 
good  and  eflfedual,  to  all  intents  and  purpofe;, 
as  if  the  fame  bad  been  fully  executed  by  infeft- 
ment,  and  finally  delivered  to  the  faid  C,  or  to 
any  other  perfon  for  his  behoof,  and  the  behoof 
of  the  fubfequent  heir  of  entail  before  named; 
And  I  hereby,  with  confent  forefaid,  grant  full 
power,  warrant  and  commiflion  to 

my  procurators,  or 
to  the  faid  C,  or  any  of  the  heirs  of  entail  named 
or  to  be  named  by  me,  to  caufe  prefent  this  deed 
pf  entail  before  the  Lords  of  Council  and  SeiHon 
judicially,  and  to  procure  the  fame  allowed  ajad 

recorded 
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f^crded  in  th^  fsgifter  of  tailzies,  and  to  expete 
charters  and  infeftments  agreeably  thereto,  ia 
terms  of  the  a£k  of  parliament  coneemtng  tailzies^ 
«nd  that,  either  in  my  lifetime,  or  after  my  death  ; 
Akp,  for  the  greater  fecwity,  I  confent  to  the  re« 
giftration  hereof  in  the  books  of  Council  and 
jSeifion,  or  other  Judges^  books  competent,  there*- 
in  to  remain  for  prefervation ;  and  that  all  exe* 
cution  competent,  may  follow  on  a  decree  to  be 
interponed  thereto,  in  common  form  4  and,  for 
that  purpofe,  conftitute 

MY  PR0CURAT0ft$«     In  WIT- 

)7j:as  whereof,  &e. 

■ 

JtatiflcaMm  of  ffie  preceding  Etitc^^ 

At  CdinbuT^  the  years.    In  prefence 

of  W.  M'F.,  one  of  bis  M^jetty's  Jnftices  of  the 
Peace  for  the  county  of  Edinburgh  ^  as  alib^  in 
prefence  of  me  notary  public,  and  witnefles  fub- 
fcribing,  compeared  perfonally  the  within  defign- 
eid  Mrs  A,  and  being  furth  of  the  prdence  of  her 
f^d  htilband,  (he  kATiJriBD  and  ai>proy£D,  and 
h^eby  itATiPi£&  and  approves  of  the  within 
written  deed  of  entail,  as  contained  in  the 
preeedang  pages  in  the  whole  heads,  articles,  and 
oiaufes  thereof;  And  DECLAHEi)  that  fiie  was  no- 
ways coa6ied,  compelled,  or  fedaced  to  grant  aad 
;Cc^cnr  in  the  lame,  but  that  ihe  executed  the 
lifcme  of  her  own  free  will  and  motive ;  and  cave 


htf  great  oAT£t,  that  fhe  would  never  quarrel  or 
impugn  the  iame,  direAly  or  indiredly,  any  man* 
ner  of  way  in  time  coming,  as  fhe  ihould  anfwer 
to  God.    Whereupon  ,  a^ 

procurator  for  the  whole  difponees  and  heirs  of 
entail  within  mentioned,  asked  and  tqq]^  ik-^ 
^TKUMENTS  in  the  hands  of  the  bid  notary-* 
public  fubfcribing.  These  thinq^s  were  fo  zh^ 
ed  and  don^,  place,  day,  month,  and  year  fore- 
Igid,  before^  and  in  prdenqe  of,  h  and  M,  both 
writers  in  Edinburgh,  witneflfea  to  th^  premife^ 
i^ciaUy  called  and  required. 

A. 
%,  witness.  •    W  M*F.  /•  Jf>. 


3.  Deed  of  Entail.  of<r  secfnujkry  EsUOe  «r- 
cuted  ^  an  Hm  in  possession  of  an  Entailed 
JSlstatCy  under  con^&titm^  that  on  the  succession 
to  ib^  prm^pal  Estate  (f  the  family  opening  I9 
ib^  Heirs  (^  Entail  ia  the  secoadary  Estate, 
&e  Heir  to  'whom  the  mccession  so  opens  shaU 
^  obliged  to  grant  a  Tuexio  Entail  of  the  seconds 
my  Esfgr^  tQ  the  n^  immediate  Heir  in  that 
Estate* 

Know  AX^h  men  by  thes^  presents,  I  Mife 
S,  confidering  that  the  deceafed  Ay  by  di%oii« 
tian  »nd  deed  of  entail,  dated  ^  an^ 

recorded 
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recorded  in  the  books  of  Council  and  Seffiort,  for 
the  caufes  therein  fpecified,  gave,-  granted,  and 
difponed,  under  the  conditions  and  provifion^ 
therein  fpecified  and  after  inferted,  to  and  in  fa- 
vour of  himfelf  arid  the  heirs  whatfoever  law- 
fully to  be  procreated  of  his  body,  and  the  heir^ 
TJ^hatfoever  of  their  bodies  ;  v/^hdnl  failing,  to  thd 
deceafed  B;  whom  failings  to-  me  the  faid  Bi 
and  the  heirs  whatfoever  of  my  body  j  whonl 
failing,  to  the  other  fubftitutes  arid  heiri  of  tail- 
zie therein  and  after  mentioned,  all  and  wholS 
the  lands  of  j  and  others  therein  nien- 

tioned  ;  and  under  which  difpofition  and  deed  of 
entail,  the  faid  deceafed  B  was  fervcd  heir  o^ 
tailzie  and  provifion  to  the  faid  deceafed  A  in 
the  lands  of  ^  ,  and  others,  conform  to  re- 

tour  of  his  general  fervice  expede  before  the  She- 
riff of  Edinburgh,  on  the  day  of 

!  And  that  the  faid  A,  by 
another  difpofition  and  deed  of  entail,  of  equal 
date,  and  recorded  in  the  books  of  Council  and 
Seflion,  for  the  caufes  and  confiderations  therein 
expreffed,  gave,  granted  and  difponed  to  arid  in 
favour  of  himfelf,  and  the  heirs  whatfoever  law- 
fully to  be  procreated  of  his  body,  and  the  hdrs 
whatfoever  of  their  bodies  ;  whom  failing,  to  me 
the  faid  B,  and  the  heirs  whatfoever  of  my  body ; 
\vhom  failing,  to  the  other  fubftitutes  and  heirs 
of  entail  therein  and  after  mentioned ;  but  wifK 
and  under  the  conditions,  provifions,  reftriftioni, 

limitations. 


limitations,  exceptions,  claufes  irritant  arid  refa- 
lutive,  declarations  therein  fpecified  and  after 
mentioned,  all  and  whole  :    An© 

WHEREAS,  it  is,  by  the  difpofition  and  tailzie  laft 
above  mentioned,  inter  alia,  fpecially  provided 
and  declared,  that  in  the  event  of  the  lands  of 

,  and  others,  contained  in  the  other 
deed  of  entail  firfl  above  mentioned,  executed  bj 
Mm  the  faid  A,  through  the  failure  of  the  heirs 
under  that  entail,  devolving  upon  the  heirs  called 
to  the  fucceffion  by  the  faid  other  entail,  fo  that 
one  perfon  (hall  have  right  to  both  eftates  ;  then, 
and  in  that  cafe,  fuch  heir  having  right  under 
both  entails,  (hall  be  bound  and  obliged,  imme- 
diately after  both  fucceflions  (hall  have  opened  to 
him  or  her,  to  denude  of  the  lands  of  ^ 

and  (hall  convey  the  fame  by  a  regular  difpo(i- 
tion  and  deed  of  entail  to  and  in  favour  of  C, 
and  the  heirs  whomfoever  of  her  body,  if  (he  or 
they  (hall  be  exifling  at  the  time ;  and  in  which 
lands  of  ,1  the  faid  B  now  {land  in- 

feft  and  feifed,  in  virtue  of  a  charter  from  the 
Crown  under  the.  great  feal,  granted  to  me  as 
neareft  and  lawful  heir  of  tailzie  and  provifion, 
ferved  and  retoured  to  the  faid  deceafed  A,  in 
terms  of  the  retour  of  my  general  fervice  ex- 
pede  before  the  Sheriff  of  Edinburgh,    on  the 

.    ;  and  that  I  now 

•alfo  ftand  infeft  and  feifed  in  the  faid  lands  of 

. ,  contained  in  the  faid  other  difpofition 

and 
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and  tailste  firfl:  itbove  m^eQiipged,  ia  yirt^e  of  ^ 
Crown  charter  granted  to  me  as  ne^refl  ^nd  l^w 

lul  heir  of  tailzie  and  pr pvifipn  ferved  .^nd  r^toi^f- 
cd  to  the  faid  deceafed  B,  confpnn  tp  retour  of 
my  general  fervic^^,  e^pede  befpr^  the  Sheriff  pf 
Edinburgh,  on  the  ;    An© 

j^j^siNo  the  event  provided  for  in  the  forefaid 
entail  of  the  Uadi  of  ,  ^nd  ^hove  ttf 

cited,  has  taken  plfice  by  the  fends  of 
baying  alfp  devolved  on  me  in  manner  before 
fpecified,  and  that  I  the  f*fd  B  hav/9  now  right  t^ 
the  lands  contained  in  both  entiilr  above  meni- 
tioned ;  it  is  therefore  proper,  that  I  ihould  grant 
the  difpofition  and  tailzie  underwritten,  in  terror 
of  the  forefaid  clanfe  of  prpvifion  in  the  faid 
tailzie  of  before  narrated-    Tb^al?- 

foWtU  wjT  vu  me  jthe  faid  B,  tp  have  f^ivpif^ 
0RAyTi;p,  and  Di^PoiffD,  as  h  in  obedience  %9 
*he  condition  forefaid^  dp  hereby  pjve,  q^iant^ 
.^«id  Di»ppNE-*(7i^  (fe<?(/  th^  prof>ee(I$  in  th^ 
"U^ml  9tyk  qf  th^  fmtaih  the  conditions  b^ng  r«r 
gUlate4  by  th^  original  mtcfih  Un^fT  mthori^  qT 
^hkh  Hiis  new  4^fd  is  grmtf4') 

4.  p£Bt)  qf^i^Thiis  in  implement  qfari.  O^ligoHon 
in  f$  Contract  qf  Mi^niag^^  ftnd  failing  ffeirs 
qf  the  Qr^ntor^s  bQ^,'^R^$ervmg  a  power  of 
tfammg  tifirs  qf  Entail  by  a  separate  Deed-^ 
Qmtamng  a  po^er  qf  assuming  ffie  m^  cmi^ 
ifrm  rfquir^  j?9  %  syficfs^{qn  qffvny  other  en- 

X  taiUi 
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iaikd  property  opening  to  ffie  hdrs  of  entail  un^ 
der  Ms  deed — Empowering  the  heirs  to  renew 
Ike  entail  injhtfour  of  subsequent  heirs  "when  tlie 
n&sl  in  succession  is  j^ltjf  of  aftyf  crime  that 
may  in^  forfeiture  of  his  property^  and  giv* 
ing  a  p&wer  ^  Selling  to  pc^  the  debts  qf  iJte 
entailer k 

I,  J  B,  coNsiDERiNo  that  by  the  contrad  of 
marriage  entered  into  betwixt  me  slnd  Mrs  C  D^ 
ice.  dated)  &c.  I  became  obliged  to  reiign  mj 
lands  and  eftate  after  ihentioned  iii  farour  and 
for  new  infeftment  thereof  to  be  granted  to  myfelf 
and  thie  heirs  male  of  the  marriage  thereby  con^ 
trailed ;  whom  failings  to  the  hdrs  tnale  of  my 
body  in  any  fubiequent  marriage  ;  whom  failings 
to  the  heirs  whomfoever  df  the  marriage  thereby 
contrafked )  whom  failing,  to  the  heir3  whomfo- 
ever of  any  fubfequent  marriage  to  be  entered  in- 
to by  me }  whom  failing,  to  fuch  perfon  or  per- 
fons  as  I  had  appointed ^  or  ihould  appoint,  to 
fucceed  to  me  in  my  faid  lands  and  eftate  \  whom 
failing,  to  my  nearefl:  heirs  and  aflignees  whom- 
soever, the  eldeft  heir  female  fuceeeding  withpuc 
divifion^  and  afluming^  nfing,  and  bearing  the 
name  of  B.  But  reserving  always  full  power 
to  me  to  entail  ^my  faid  lands  and  eftate  with  and 
under  fuch  irritant  and  refolutive  clanfes  as  I 
might  fee  fit,  without  prejudice  tteverthelefs  to 
the  heirs  of  the  faid  marriage,  their  fucceeding 
thereto,  in  the  fir  ft  place,  before  thofe  of  any  fub^ 

VOL.  Vi  *        £  fcqucnt 
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fequent  marriage  as  aforefaid  ;  and  ©eclaring;, 
that  I  might  prefer  one  of  the  children  of  the  faid 
marriage  to  another,  though  out  of  the  ordinary 
line  and  courfe  of  fucceffion,  iiP  I  fhould  think  fit 
fo  to  do :    Akd  THAt  for  the  better  prefervation 
^f  my  family,  and  the  continuance  of  tny  faid 
lands  and  eftate  with  my  pofterity  and  other  re- 
lations in  manner  after  written,  and  for  certain 
other  good  caufes  and  confideration^,  I  am  re- 
folved  to  entail  my  faid  lands  and  eftate  in  tnaiv* 
ner  after  fpecified  ;   Therefore,  with  and  un- 
der the  conditions,  provifions,  reftridions,  limita-* 
txons,  exceptions,*  claufes  irritant  and  refolutive, 
declarations  and  refervations  after  written,  I  cmve^ 
ORANT,  and  DISPONE  io  myfelf ;  whom  failing, 
to  J  B,  only  fon  procreated  between  me  and  the 
faid  deceafed  Mrs  C  D,  my  wife,  and  the  heirs 
male  of  his  body ;  x^hom  failing,  to  my  other 
heirs  of  tailzie  after  named ;  whom  failing,  to 
my  own  neareft  heirs  and  affignees  whomfoever, 
the  eldeft  heir  female^  and  the  defcendants  of  hew 
body,  always  excluding  heirs  portioners,  and  fuc- 
ceeding  without   divifion  throughout  Che  whole 
courfe  of  fuceeffion  of  heirs  whomfoever,  as  well* 
as  heirs  of  provifion,  as  often  as  the  fame  fhall 
defcend  to  heirs  female,  and  the  daughter  of  the 
heir  who  was  laft  in  poiTenion  of  my  faid  landau 
and  eftate  (whether  fuch  heir  was  ferved  heir  of 
tailzie  or  not)  fueceeding  always  preferably  to 
the  daughter  or  daughters  of  any  former  heir, 
as  often  as  the  fuceeffion  through  the  whole 
.  courfe 
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tbtiirfe  thereof  (hall  devohre  upon  daughters,  ex« 
cepting  in  the  cafe  herein  after  mentioned,  and 
WHICH  I  hereby  declare  to  be  my  triie  meanings 
hotwithfianding  of  the  forefald  general  deftination 
of  heirs  whomfoever,  all  and  stJNURY  my  hnds} 
&c.  &c.  lying  and  defcribed  in  manner  after  men-^ 
Honed— ^Obligation  td  infeft  by  two  nmmers  of 
holding.y— The  procumhry  of  resignation  is  givert 
fir  resigning  J  in'  FAVbuit  and  for  new  heritable 
infeftment  of  the  fame,  to  be  made,  given,  and 
GRANTED  to  myfelf ;  vsthom  failing,  to  tile  faid 
J  B,  only  foh  procreated  betwixt  nie  and  the  faid 
C  D,  my  wife,  and  the  heits  male  of  his  body  $ 
WHOM  failing,  to  ibt  other  heirsi  male  to  be  pro- 
created df  my  body ;  whom  failing,  to  the  heiri 
tirhomfoever  of  my  bodyi  the  eldeft  heir  female 
Excluding  heirs  portioners,  aiid  fucceeding  with* 
but  divifion ;  wttdM  failing,  to  any  perfdn  br 
perfons  to  be  named  by  me  at  any  time  in  my 
life,  by  any  writing  under  my  hand  which  fhall 
be  held  a^  a  part  hereof;  whom  failing,  to  G^ 
and  the  heiri  male  of  his  body  ;  whom  failing^ 
*  to  the  heirs  whomfoever  of  his  body ;  whom 
FAILING,  to  K,  and  the  heir^  male  of  his  body ; 
Whom  failing^  to  the  heirs  whomfocter  of  his 
body ;  whom  failing^  to  my  own  neareft  heirs 
and  affignees  whomfoever,  the  eldeft  heir  female^ 
and  the  defcendants  of  her  body,  always  exclud- 
ing heirs  portioners,  &c.  ^as  before)  excepting 
only  in  the  cafe  of  heirs  female  of  the  marriage 
between  me  and  the  faid  C  D^  who  ihall  in  all 

£  2  cafes 
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cafes  fucceed  next  after  the  heirs  male  to  be  pro* 
created  of  my  body  in  any  fubfequent  marriage, 
but  always  .with  and  under  the  condition,  &c. — 
(^The  obligation  to  Me  ifie  name  and  arms  had  Ms 
exception:)  But  declaring,  that  in  cafe  any  of 
the  heirs  fucceeding  to  the  lands  and  eilate  here* 
by  difponftd  fliall  happen  to  have  right  to  or  fuc* 
ceed  to  any  other  entailed  eftate,  by  the  righu 
and  fettlements  whereof  they  ihall  be  obliged  to 
ufe  and  have  a  furname,  defignadon  and  arms, 
different  from  thofe  herein  before  mentioned, 
under  an  irritancy,  if  they  do  not,  of  loiing  all 
right  and  title  to  fuch  other  tailzied  eftatq ;  then, 
and  in  iuch  cafe,  it  fhall  be  lawful  to  the  heirs 
ppfieffing  and  fucceeding  to  the  land^  and  eftate 
hensby  difponed,  to  make  an  addition  to  the  fur- 
name,  ddfignaiion  and  arms  of  B,  of  fuch  other 
furname  and  deiignation,  and  of  fuch  arms,  agree- 
ably to  the  rules  of  heraldry,  as  ihall  be  appoint- 
ed and  required  by  the  fettlements  of  fuch  other 
tailzied  eftate,  as  loqg  as  the  right  to  and  poifef- 
iion  of  the  fame  remains  with  my  faid  heirs.— « 
{The  proMbition  to  sell  had  the  following  exception  •) 
But  with  this  exception,  that  in  cafe  an  appa- 
rent or  prefumptive  heir  of  entail  (hall.be  for- 
feited or  attainted  for  treafon,  or  mirprifion  of 
treafon,  or  be  under  any-otlier  legal  incapacity 
which  may  difable  them  fj-pm  takiog,  holding, 
or  enjoying  the  faid  lands,  or  that  any  procefs^ 
forfeiture,  or  attainder,  by  collufion  or  otherwife, 
(hall  be  brought  or  commenced  againft   them ; 

THEN, 
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TH£N,  and  in  any  of  thefe  cafes,  it  (hall  be  in  the 
power  of  the  heirs  of  entail  in  poiTeilion  for  the 
time,  and  who  Ihall  be  feudally  veiled  in  the 
faid  eftate  under  this  tailzie,  as  often  as  fuch  cafes 
fliall  occur,  by  a  deed  under  his  or  her  hand, 
(even  without  confent  of  her  huiband,  if  fuch 
heir  be  a  female  and  uiider  coverture)  to  renew 
this  my  entail  in  favour  of  him  or  herfdf,  and  the 
heirs  called  after  them  to  the  fucceffi<Hi  accord* 
ing  to  the  order  before  written,  who  Ihail  be  cz^ 
pable  to  fucceed,  leaving  out  and  paffing  by  fuch 
apparent  or  prefumptive  heirs  and  fubftitutes  in- 
capable of  taking  or  holding  the  faid  lands  and 
eftate,  or  againft  whom  a  procefs,  forfeiture,  or 
;atatader  fliall  have  been  brought  pr  commencedt 
as  iaid  is,  and  fettling  the  fame  and  the  fuccei&on 
thereto  upon  themfelves  and  the  other  fubft^es 
before  mentioned,  but  with  and  under  the  whole 
conditions^  provifioas^  reftridions^  excepttonsy 
claufes  irritant  and  refolutive,  herein  contained  ; 
And  with  and  under  this  exceptiok  also,  that 
as  often  as  the  fucceffion  fliall  devolve  upon  fc^ 
males  or  heirs  male  defcending  of  the  bodies  of 
females,  it  fliall  be  in  the  power  of  fuch  heirs 
ibmale  or  heirs  male  defcending  of  the  bodies 
of  heir^  female  who  fliall  be  in  the  fee  of  the 
laid  lands  for  the  time,  as  often  as  fuch  event 
fliall  happen  at  any  time  hereafter,  by  a  deed 
und^r  his  or  her  hand,  to  renew  t^is  prefent  en^ 
tail,  with  and  under  the  conditions,  reilri^ions, 
^feptiops,    and  claufes  irritant   and   refolutive 
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herein  contained,  and  that  to  and  in  fairouf  of  hey 
or  himsdf,  and  the  heir^  male  of  her  or  his  body  j 
'  ivhom  faih'ng,  to  the  heirs  whomfoever  of  her  oir 
his  body ;  whom  faih'ng,  to  the  other  heirs  fubfti* 
tuted  after  them  by  yirtue  hereof,  thereby  to  fettle 
the  fucceiGon  of  the  faid  lands  on  the  heirs  male 
of  their  bodies  refpeftively,  in  prderarice  of  the 
heirs  whomfoever  of  their  bodies  ;  and  with  and 
mider  this  further  £xcbption,  that  it  fhaU  be  in 
the  power  of  any  of  the  heirs  who  (hall  have  fac* 
ceeded  to  the  faid  lands  and  eftate,  and  fliall  be  in 
the  fee  thereof  for  the  time,  to  fettle  and  provide 
in  the  contrail  of  marriage  for  her  own  eldeftfonji 
or  in  any  deed  relative  thereto,  the  yhole  of  any 
part  of  the  lands  and  eilafe  hereby  difponed,  and 
immediately  to  cede  the  pofleffion  thereof  to  ami 
in  favour  of  their  eldeft  fon,  bnt  which  lettlement 
and  provifioB  fliall  always  be  to  the  fame  feries 
of  heirs  hereiil  before  written,  and  with  and  uk- 
BER  the  whole  conditions,  reftridions,  exceptional 
and  claoies  irritant  and  refolutive  herei^  contain- 
ed. (There  was  also  (his  Jurtker  ea:ceptim :)  But 
EXCEPTING  and  reserving  always  full  power  andf 
liberty  to  the  heirs  fucceeding  to  the  faid  lands 
and  eftate,and  declaring,  thslt  in  cafe  any  other 
eftate  and  effeds,  heritable  or  movecible,  belongs 
ing  to  me  at  the  time  of  my  death,  and  not  other- 
wife  difpbfed  of  by  me,  (hall  not  be  fufficient 
to  pay  all  the  debts  and  obligations  to  which 
I  for  myfelf,  as  reprefenting  my  anceftors,  Ihall 
^e  fubjeft  and  liable,  and  that  the  creditors  tbere^ 

in 


in  ihalL  bSs&  the  property  of  the  faid  lands  mi 
others  in  any  legal  maimer  for  forcing  payment 
and  performance  of  the  faid  debts  and  obliga- 
tions ;  TH£H,  and  in  that  cafe»  it  fliall  be  lawful 
to,  and  in  the  power  of  the  heir  of  entail  in  pof- 
feffionfor  the  time,  to  sjei^l  aod  pispone  as  much 
of  my  faid  lands  and  eftate  hereby  difponed,  as 
&ali  be  judged  necefiso'y  by  the  Court  of  SefTion, 
or  other  proper  judicatory!  for  paying  and  (atisfy- 
mg  iuch  debts  and  obligations,  in  us  far  as  the  faid 
heirs  ihall  not  be  able  to  procure  themfelves  re- 
lieved thereof,  and  the  fame  fatisfied  and  dif- 
cfaarged  out  of  my  other  eftate  and  effeds,  herit* 
able  and  moveable.  (The  other  conditions  of  the 
4eed  were  in  conunon  forin.) 

Destination  of  Heirs  of  Entail^  executed  by  ffw 
Grantor  qf  the  preceding  Entail^  in  virtue  qf 
the  powers  thereby  reserved  to  him. 

Know  ai^x.  men  iv  thesi  prjesents,  me, 
J  B  of  K;  Whjsr^as  by  difpofition  of  tailzie  of  my 
eftate  of  K,  fubfcribcd  by  me  on  the 
there  is  power  and  liberty  refervcd  to  me ,  to  no- 
minate and  appoint  fucb  perfon  or  pcrfons  as  I* 
ihall  think  fit  to  fucce^d  to  my  faid  lands  and  e- 
cftate,  failing  heirs  of  my  own  body ;  and  I  being 
refolved  to  exercife  the  faid  faculty  in  the  man- 
ner under  written,'  Therefore  I  have  nominat- 
ed and  APPOINTED,  as  I  hereby  nominate  and 
APPOINT  R  B,  my  brother,  and  the  heirs  niale  of 
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his  body ;  whom  failing,  &c«  to  fucce^in  ibd 
order  above  exprefled  to  my  faid  lands  and  eftate, 
as  the  fame  are  particularly  defcribed  in  the  fi^d 
difpoiition  and  tailzie  immediately  after  the  heirs 
whatfoever  of  my  own  body,  and  without  pre- 
judice to  the  iiibfequent  part  of  the  fubflitution 
contained  in  the  faid  tailzie,  which  is  to  take  ef« 
fed  on  the  failure  of  the  heirs  herein  named,  and 
RESERVING  ALWAYS  fuU  power  and  liberty  to  me^ 
not  only  to  nominate  and  appoint  fuch  o^r 
perfon  or  perfons  as  I  fhall  think  fit  to  fucceed  to 
my  faid  lands  and  eftate,  failing  the  heirs  herein 
named,  and  that  by  a  writing  ui^der  my  hand  at  any 
time  of  my  life,  but  also  tp  revoke,  alter  and 
CHANGE  the  prefent  nomination  at  my  pleafure ; 
DECLARING,  howeveT,  that  if  thefe  prefents  be  not 
revoked  by  me,  the  £|me  fl^all  be  valid  and  eflfec* 
tual,  though  found  ia  iny  own  cuftody,  or  in  the 
cuftody  of  any  other  pprfon,  undelivefed  at  the 
time  of  my  death.     And  I  consent  to  the  re- 
gistration hereof  in  the  books  of  Council  and 
Scflion,  or  any  other  proper  court,  therein  to  re- 
main for  prefervation  ;  and  also  .in  the  regis- 
ter OF  TAILZIES,  as  a  part  of  the  difpo^tion  and 
tailzie  before  mentioped  ;  and,  for  that  purpofe, 

CONSTITUTE 

MY  PROCURATORS,   &C.      In  WITNESS 
:!^HEREOF,    &C. 

5.  Deed  ^Entail  granted  fir  an  oneroics  causcj 
the  Grantor  /joving^  under  qnthqrity  of  an  act 
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qf  ParUament^  escamhed  part  of  an  Enbnkd 
Estate  for  ike  lands  hereby  entailed^  rcMck  En* 
ktil  is  granted  by  ffie  Heir  of  Entail  and  the 
Sellers ;  tfie  superiority  of  the  lands  purchased 
having  formerly  been  part  of  the  Entailed  JE- 

suae. 

Know  all  men  by  these  presents,  I,  A, 
and  B,  w4th  confent  of  B  junior  ;  Whereas  by 
contract  of  excambion  entered  into  betwixt  me  the 
f^id  A,  on*  the  one  part,  and  us  the  faid  B  fenkir 
and  junior,  on  the  other  part,  dated 
i  the  laid  A  bound  and  obliged  myfelf  to  apply 
for  an  a£t  of  Parliament  to  enable  me  to  fell  and 
dtfpone  to  the  faid  B  fenior  and  junior,  in  feu 
farm,  the  lands  of  part  of  the  en- 

tailed eftate  of  A  in  the  parifh  of  and 

fliire  of  AND  I  the  faid  A  alfo 

became  bound  to  pay  to  the  faid  B  fenior  and  ju- 
nior, the  fum  of  in  money ;  and 
pn  the  other  part,  and  in  exchange,  we  the  faid 
B  fenior  and  junior,  became  bound  to  fell  and 
difpone  to  the  faid  A  the  lands  of 
pariih  of  and  fhire  of 
AND  wher^s  I  the  faid  A  have  now  obtained  an 
aft  of  Parliament  allowing  me  to  exchange'  the 
faid  lands  of  with  and  for  the  faid 
lands  of  on  condition  of  my  fettling 
the  {aid  lands  of  herein  after  de- 
fcribed,  upon  myfelf  and  my  heirs  of  entail  in  the 
^ftate  pf  A  in  the  manner  herein  after  written. 
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and  that  I  have  accordingly  in  feu  farm  difponed 
to  the  faid  B  fenior  and  junior,  the  faid  lands  of 

and  have  alfo  made  payment  to 
to  them  of  the  faid  fum  of  whereof  we 

the  faid  B  fenior  and  junior,  hereby  acknowledge 
the  receipt,  renouncing  all  exceptions  to  the  con- 
trary ;  AND  WHEREAS  the  fupcriority  of  the  faid 
lands  of  does  already  belong  to  and  make 

a  part  of  the  emailed  eftate  of  A  ftanding  in  the 
perfon  of  me  the  faid  A,  and  that  it  U  neceffary^j 
in  compliance  with  the  faid  z6t  of  Parliament,  to 
add  the  property  or  dominium  utile  of  thefe  lands 
to  the  faid  entailed  eftate  in  th^  manner  undo* 
written ;  therefore  I  the  faid  A,  and  we  the 
faid  B  fenior  and  junior,  for  our  feveral  rights 
and  Interefts,  have  sold,  alienated  and  dis- 
poned, a^  we  hereby  sell,  alienate  and  dis- 
pone, to  and  in  favour  of  the  faid  A  and  the 
heirs  male  of  his  body ;  whom  failing,  to  the 
heirs  male  pf  the  body  of  D,  &c. ;  wboin  failing, 
to  the  faid  D,  his  heirs  and  a^ignees  whatfoever^ 
heritably  and  irredeemably,    all  and  whole 

BUT  with  and  under  the  cpndi^ 
tions^  provifions,  reflri^lions,  limitations,  claufea 
irritant  and  refoiutive,  exceptions,  refervations^ 
powers,  faculties,  and  others,  expreifed  in  die 
procuratory  of  refignation  herein  after  written  j 
AND  to  the  effeft  that  the  right  of  property  ii^ 
|he  faid  lands  may  be  confolidated  with  the  right 
of  fuperiority  of  the  fame  in  the  perfon  of  the 
faid  A,  and   may  remain  infeparable  therefrom 
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in  all  time  cc^ning,  we  hereby  make,  coksti* 

TUTE,   said  APPOINT 

and  each  of  them,  our  lai^rful  procurators,  for 
us  and  in  our  name,  to  compear  before  the  isoA 
A  immediate  lawful  fuperior  of  the  faid  iandt^ 
or  his  commiiEoners  in  his  name,  having  power 
to  receive  reiignations  ad  remanentiam^  and  there^ 
purely  and  fimply,  by  ftafF  and  baton,  as  ufe  is, 
to  RESIGK  and  surrender,  simpUciter  vfGivn^ 

^OVERGJVE    and  DELIVER,    Af.L    AND   WHOLE   the 

faid  lands  of 

with  the  pertinents  lying  in  the  iai4 
pariih  of  and  {hire  of 

IN  THE  HANDS  of  the  faid  A  or  of  his  faid  com* 
miflioners  in  his  name,  as  in  his  own  hands,  and 
for  his  <>wn  behoof,  to  the  cffeft,  that  the  right 
of  property  of  the  lands  ftanding  in  our  perfons 
may  be  confolldated  with  the  right  of  fuperiority 
of  the  fame,  and  remain  infeparable  therefrom  in 
the  perfon  of  the  faid  A  and  the  heirs  male  <rf 
his  body ;  whom  failing,  to  the  heirs  male  ojf 
the  body  of  D,  &c,  j  whom  failing,  to  the  faid 
D,  his  heirs  and  affignees  whatfoevcr,  but  with  and 
under  the  conditions,  provifions,  reftridions,  licdi-k 
lations,  claufes  irritant  and  refolutive,  exceptions, 
refervations,  powers,  faculties,  and  others  follow-^ 
ing,  viz.  That  in  cafe  daughters  or  heirs  female 
ftall  happen  to  fucceed  to  the  lands  and  others  a«- 
|>ove  fpecified,  then,  and  in  that  cafe,  the  eldeft 
jdaughter  or  heir  female  Ihall  fucceed  thereto  with« 
ovit  any  divifion  j  and  the  faid  daughter  or  heir  fe* 

male 
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jnale  fo  fucce^ding  ihall  be  held  and  obliged  to 
marry  a  gentleman  of  the  name  of  A,  or  who 
ihall  aflume  the  name  of  A ;  aod  the  faid  heirs 
of  tailzie,  as  well  male  as  female,  and  the 
faid  heirs  female  and  their  hulbands  fuGceed*" 
ing  to  the  rights  of  the  faid  lands  (hall  be  held 
obliged  and  reftrided  to  afiume,  take  and  retain^ 
the  furname  of  A^  and  to  bear  and  ufe  the  arms 
of  A;  AND  with  this  fpecial  provision  and  de* 
CLARATioN,  that  it  fhall  be  noways  lawful  nor  in 
the  power  of  the  faid  A,  or  the  heirs  of  entaH 
above  mentioned,  or  any  of  them,  to  sell,  dis- 
pone, DILAPIDATE,  or  put  away  the  lands  and  o* 
thers  above  fpeciiied,  nor  the  other  lands  includ* 
ed  under  the  entail  of  the  faid  eftate  of  A,  nor 
any  part  thereof ;  nor  to  break,  innovate,  or  in* 
fringe  this  prefcnt  tailzie,  nor  the  faid  original 
entail  of  the  eflate  of  A ;  nor  to  coiitra£k  debt, 
whereby  the  fame  or  any  part  thereof  may  be  in* 
cumbered  or  evi£ted  by  heritable  fecurity  or  o^ 
therways ;  nor  to  do  any  other  fad:  or  deed,  dvtl 
or  criminal,  by  commiffion  or  omiffion,  whereby 
the  lands  hereby  fettled,  or  the  faid  other  lands 
of  A,  or  any  part  thereof,  may  be  anywife  ap- 
prtfed,  adjudged,  evided,  or  forfeited,  or  other- 
ways  affeded,  in  prejudice  or  defraud  of  the  heirs 
of  entail  above  mentioned;  all  which  deeds 
are  not  only  declared  void  and  null  by  way  of 
exception  or  reply  without  declarator,  in  fo  far  as 
the  fame  may  burden  or  afled  the  faid  lands ;  but 
ALSO  it  is  hereby  provided" and  declared,  that 

if 
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if  the  faid  A  or  the  hetns  of  entail  above  fpecifiedy 
fliail  contravene^  and  incur  the  claufes  irritant 
aforefaid,  or  any  of  them,  either  by  not  marrying 
in  manner  above  fpecified,  or  not  afluming  and 
retaining  the  faid  name  and  arms  of  A,  or  (hali 
|)reak  or  innovate  the  faid  deeds  of  entail,  or 
either  of  them,  or  contraS:  debts,  or  do  any  other 
deeds  whereby  the  lands  and  others  hereby  fettled, 
or  any  of  the  faid  lands  and  eftate  of  A  may  be 
evifled  from  the  faid  A,  or  from  them,  or  any* 
ways  afie£):ed  in  manner  forefaid  ;  then,  and  in 
any  of  thefe  cafes,  the  faid  A  or  the  faid  perfons  fo 
contravening,  fliall  annul,  lose  and  forfeit, 
for  themfelves  allenarly,  (without  prejudice  to  o« 
iher  heirs),  their  right  nojl  only  to  the  lands  before 
mentioned,  hereby  fettled,  but  alio  to  the  remain* 
der  of  the  eni^uled  eftate  of  A ;  and  the  iufeft- 
ments  and  other  rights*  in  their  perfons  ihall  from 
thenceforth  become  void,  extind  and  null,  ipso 
factq^  by  way  of  exception  or  reply,  and  without 
any  declarator  to  follow  thereupon  ;  and  it  ihall 
be  lawful  to  the  next  immediate  heir  of  entail  in 
being  for  the  time,  who  is  appo^Ated  to  fucceed 
to  the  forefaid  lands,  by  virtue  of  the  tailzie  and 
fubilitution  above  written,  and  of  the  tailzie  and 
fubftitutipn  of  the  eftate  of  A,  either  to  be  ferved 
heirs  in  fpecial  in  the  faid  lands,  and  alfo  in  the 
(aid  eftate  of  A  to  t]ie  perfon  who  died  laft  veft 
and  feifed  therein  before  the  contravener,  and 
thereupon  to  be  retpured  and  infeft  without  be- 
ing fubjeO:  or  liable  to  the  contravener*$  debts  or 

deeds  j 
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deeds ;  or  otherwife  to  purfue  a  declarator  oi 
other  legal  fentcnce,  and  thereby  eftabliih  the 
right  of  the  fatd  lands  hereby  fettled,  and  alfo  of 
the  faid  entailed  eftate  of  A,  formally  and  legally 
in  their  perfon^  and  in  the  perfons  of  the  reraa« 
nent  heirs  of  entail^  who  are  to  fucceed  to  them 
as  above  provided  for;  with  and  under  the 
refpe&ive  refervations,  conditions,  proviiions^  fa* 
culttes,  reftridions,  and  limitations^  above  and 
after  mentioned,  fo  that  the  faid  tailzie,  and  alfo 
the  faid  original  tailzie^  according  to  the  genuine 
intent  and  meaning  thereof,  fhall  ftand  inviolable 
in  ail  time  coming,  in  fo  far  as  not  altered,  unde/ 
Ae  authority  of  the  faid  ad:  of  Parliament,  not^ 
withftanding  of  any  law,  pradice,  or  conftitutioxi 
to  the  contrary ;  but  with  and  under  the  ex* 
CEPTioNs  hereto  fubjoined,  viz.  reserving  al- 
ways full  power  and  faculty  to  me  the  faid  A 
and  the  heirs  of  tailzie  in  the  order  above  de- 
fcribed,  to  provide  our  wives  and  hufbands  with 
fuitable  jointures,  and  the  younger  children  with 
fuitable  provifions ;  with  and  under  all  which  con-& 
ditions,  provifions,  refervations,  reftriftions,  H* 
mitations,  exceptions,  powers,  faculties,  and  o- 
thers,  thefe  prefents  are  granted,  and  fhall  be  ac* 
cepted  of,  and  no  otherways  j  and  all  WHicrf 
are  hereby  appointed  to  be  engrossed  in  the 

INSTRUMENTS     OF     RESIGNATION,      CHARTERS, 

retours,  iNFEFTMENTs,  and  Others  to  follow 
hereon  }  acts,  instruments,  and  documents- 
in  the  pr^mifles  to  ask  and  take  ;  and  generally 

every 


I 
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every  other  thing  thereanent  to  do,  which  we 
^ould  do  ourfelves,  if  perfonally  prefent,  or 
which  to  the  office  of  procuratory  in  fuch  cafes 
i^  known  to  belong  $  promising  hereby  to  rati* 
i^Y  and  confirm  whatever  our  faid  procurators 
ikzW  lawfully  do  or  caufe  to  be  done ;  which 
i}isi>adtTioN  and  procuratory  of  refignation  above 
written,  and  lands  and  others  therein  contained, 
we  BIND  AND  oBLios:  US  ftud  our  heirs  and  fuccef- 
fors  refpe^tively,  to  warrant  at  all  hands,  and 
againft  all  deadly,  as  law  will ;  that  is,  I  the  faid 
A  am  to  warrant  the  faid  lands  of 
with  the  pertinents ;  and  we,  the  faid  B  fenior 
and  junior,  are  to  warrant  the  lands  of  } 

AND  IN  particular,  without  prejudice  to  the 
faid  generality,  we,  the  faid  B  fenior  and  junior, 
BIND  AND  OBLIGE  US  to  free  aud  relieve  the  Taid 
A  and  his  forefaids,  of  all  cefs,  minifters'  ftipend, 
feu  and  teind  duties,  road  money,  and  other  pub- 
lic and  pariih  burdens  due  out  of  the  faid  lands 
of  ,  at  and  preceding  the  term  of 

,  the  faid  A  taking  the  burden 
thereof  in  all  time  thereafter :  As  also,  we  here- 
by, for  our  refpeftive  rights,  assign  and  dispone 
to  the  faid  A  and  the  other  heirs  of  tailzie  before 
mentioned,  under  the  conditions,  provifions,  re- 
ftriftions,  exceptions,  claufes  irritant  and  refolu* 
tive  before  written,  not  only  the  writs,  cvi* 
dents,  rights,  titles,  and  fecurities  of  and  concern- 
ing the  lands  hereby  difponed,  but  also  the 
rents  and  duties  thereof,  for  all  years  ar»d  terms 

from 
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from  and  after  the  faid  term  of  >  in  ali 

tknc  coming ;  which  aswgnaTION  wc  oblige 
us  to  WARRANT  as  to  the  writs  and  evidents,  at 
all  bands,  and  in  regard  to  the  rents  and  duties, 
from  our  own  faults  and  deeds  refpe&ively ;  akd 
WB,  the  faid  B  fenior  and  junior,  have  ddivered 
up  to  the  laid  A  our  titles  of  the  fai^  lands  of 

;  AKD  WE  the  faid  A,  and  the  faid 
B  fenior  and  junior,  do  hereby  consent  to  the 
REGISTRATION  hereof  iu  the  register  of  tail-* 
ziEs,  and  in  the  books  of  Council  and  SeiGon^ 
for  publication  and  prefervation;  and,  if  needful, 
that  all  legal  execution  may  pafs  upon  a  decree  to 
be  imerponed  hereto  in  common  form }  and  for 
ihat  purpofe  we  constitute 

y  our  procurators,  &c« 
In  witness  whereof,  &c. 

6.  Deed  of  Entaiij  ly  "which  the  Heir  (f  Entail 
entails  the  prr^perty  qf  certain  Umds^  ^  su^peri^ 
oriiy  of  which  had  previously  been  vested  in  the 
Grantor  J  under  a  former  Entail. 

Know  all  men,  by  thefe  prelents,  I,  A,  Duke 
of  B  :  Whereas  the  fuperiority  of  the  lands  and 
others  after  mentioned  does  already  belong  to 
and  make  part  of  the  entailed  eftate  and  duke« 
dom  of  B  (landing  in  my  perfon,  and  that  I, 
after  acquiring  the  property  thereof,  have  re- 
folved  to  confolidate  the  fame  with  the  faid  right 
•f  fuperiority,    to  remain  therewith  in  all  time 

coming,^ 
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comings,  under  the  fetters  and  limitations  of  the 
faid  entail^  in  fb  far  as  the  fame  do  now  fubfifl ; 

THEREFORE,  to  haVC  GIVEN,  GRANTED,  and  DIS- 
PONED, as  I  hereby  give,  grant,  and  dispone^ 
to  and  in  favour  of  myfelf,  and  the  heirs  male  of 
my  body;  whom  Jpailin6,  (here the  desthiation  in 
the  original  entail  wtts  repeated) — all  and  whole 
the  two  merk  land,  &cc. ;  but  with  and  under 
tile  conditions,  ptovifions,  teftriftions,  limitations, 
claufes  irritant  and  refolutive,  exceptions,  refer- 
rations,  powers,  faculties,  and  others  following, 
viz, — (^kere  the  conditions  of  the  original  entail  were 
Expressed) — and  lastly,  with  and  under  fuch 
other  afld  further  burthens,  conditionsi  reftric- 
tiotis,  and  irritancies,  as  I,  by  a  writ  under  my 
hand,  (hall  think  fit  hereafter  to  appoint,  and 
which  ihall  iikewife  be  inferted  in  the  whole  in- 
veftitures  of  the  faid  lands,  in  the  fame  manner  as 
if  they  had  been  engroffed  in  thefe  prefents  ;  with 
AND  under  all  which  conditions^  provifions,  re^ 
fervations,  limitations,  exceptions^  powers,  facuU 
ties,  and  others,  thefe  prefents  are,  and  ihall  be 
accepted  of,  and  no  otherways ;  and  all  which 
are  hereby  appointed  to  be  engrossed  in  the 
inflruments  of  refignation,  chjtrters,  retours,  in- 
feftments,  and  others  to  follow  hereon  :  And  td 
the  effeft  that  my  right  of  property  of  the  faid 
lands  may  be  confolidated  with  my  right  of  fii'- 
periority  of  the  fame.  Thereby  make,  consti-^ 
tute,  and  ordain 

and  each  of  them,  my  lawful, 
vol.  v.  *        P  &c. 
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&c. — (in  common  form—for  consolidating  Ua  f^ 
perty  and  superiority ^  but  under  the  conditions^ 
reservations^  restrictions^  limiiationsi  jmverSy  Jh^ 
ttdtieSy  and  dthers  foresaid.') 

7.  Deed  of  Entail  by  a  Trustee  in  fwour  i^ 
ike  second  son  (tf  a  jhmihfy  and  faiRng  fiim  and 
ffie  heirs  fnate  of  his  bbdy^  to  the  younger  sons- 

,  if  the  famty  of  the  heirs  male  qf  their  bo^s; 
whomftiUngj  to  the  eide§t  son  and  to  his  seconds 
soriy  and  the  heirs  male  of  the  body  of  such  se^ 

•  tond  son^  but  without  any  pfifvision  for  keeping 
separate  the  sudcessick  to  ilie  two  estates^  and 
inaktiig  the  sticcessioA  of  this  secondary  e states 
when  it  shaU  open  to  ffie  heir  in  possessicfh  qftJie 
principal  esiaie^  sh0  td  the  next  heir  in  the  or- 
der  of  successzdnj  containing  a  Special  burden 
on  the  estate  J  of  certain  annuities^  in  terms  qfihe 
trust-deed  under  wMch^it  is  executed^  afid  re*' 
senmg  a  power  of  entailings  under  the  tru^sti 
mchjwrffier  estate  as  the  trUstfunds  may  be  able 
to  purchase:  , 

I,  A,  fole  triiftee  in  the  firft  place,  nominated* 
and  APJ»biNTED  by  B,  deceafed,  conform  to  truft* 
deed  and  fettlement  executed  by  hrmr,  of  date 

,  whereby  he  I'efolved, 
for  the  ptefervation  of  his  name  and  family,  to* 
convey  his  eftate,  heritable  and  moveable,  to  truf* 
tees,'  that  the  truftee  afting  for  the  time  might 
purchafe  lands  as  near  to  the  total  amount  of  hir 
funds  as  poiSble,  and  pi^ht  fettle  and  fecure  the 

feme 


lame  in  farvour  of  the  heirs  therein  iftehtioned, 
under  the  ufual  conditions,  limitations,  ctaufes  ir- 
ritant and  fefoiutive ;  therefore  he,  by  the  faid 
trufl  deed,  under  the  burdens,  reFervation^  and 
conditions'  therein  and  ifter  expreffed,  assignedj^ 
DISPONED,  and  made  over  to  and  in  favour  of 
me  the  faid  A,  and  to  B,  C^  and  D,  and  our  re- 
(pedive  aflignces,  as  truftees,  for  the  feveral  ends 
and  purpofes  therein  mentioned,  but  under  the 
CONDITION,  that  I  the  faid  A  fhould  have  the  fole 
power,  in  the  firft  place,  by  myfelf  alone,  to  ma- 
nage and  execute  the  faid  trufl  without  the  con- 
fent  of  the  other  truftees,  in  the  fame  manner  as 
if  I  had  been  named  the  fole  tr-uftee  :  But  in  cafe 
of  my  death)  non-acceptance,  or  that  1  Ihould 
not  fully  execute  the  faid  rruft  within  the  fpace 
thereby  limited ;  then  the  faid  B  fhould,  in  the 
fecond  place,  have  the  fole  power  to  execute  th^ 
fame,  and  fo  on  the  other  two  truftees }  and  in 
cafe  of  their  all  failing  to  execute  the  faid  trufl 
within  the  time  thereby  limited^  th^n  to  and  in 
favour  of  his  own  heir  at  law,  and  his  affignees, 
BUT  for  the  fpecial  ends  and  pUrpofes,  and  under 
the  conditions  therein  mentioned,  all  and  sun* 
DRY  landis  and  heritages,"  debts  and  fums  of  mo* 
ney  heritable  and  moveable,  houfehold  furniture, 
lying  money,  and  all  goods  and  gear,  of  whatever 
denomination,  heirfhip  moveables  and  others  in- 
cluded, which  fhould  pertain  and  belong  to  him 
at  the  time  of  his  death,  with  all  the  rights,  titles, 
and  fecurities  of  the  fame,  all  as  thereby  geiie- 
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rally  aiid  fpeciall;^'  affigned  arid  made  over,  iog^* 
ther  with  all  rents,  annualrents,  and  penalties,^ 
that  ftibuld  be  due  and  refting  thereon  at  the  tiine 
of  his  death,  atid  that  (hould  fall  due  in  all  time 
thereafter  during  the  exiftence  of  the  trtift  ;  But 
m  ftLv^r  always^  and  to  the  cnda^  and  purpofes 
thereiri  aftd  after  ^ecified,  viz.  To  the  end  and  in- 
tent that  both  his  heifrtage  and  moveables  thereby 
made  over  might  be  fold  and  coHefted,  and  that 
the  afting  truftee  f6r  the  time  fhould,  otit  of  the 
firft  and  readieft  of  the  faid  funds,  in  the  firft 
ptece,  pay  all  his  juft  and  lawful  debts,  with  his 
fick-bed  aftd  funeral  expences,  &c.  adit?.  That  he 
fhould  p^^  Certain  legacies'  to  the  particular  per- 
f6n&  therein  named^  atttoonting  in  the  whole  to 

,  and  thstt  at  the  firft  WMtfunday 
or  Martinmas'  after  the  lapfe  of  one  full  half 
year  after  his  dearth,  with  ilitereft  frotri  the  term 
of  payment,  and  during  th^  not  payment,  j^tio^ 
That  the  faid  afting  truftee  for  the  time  fhould 
be  bovfnd  to  pay  the  following  annuities,  viz.  to 
F,  an  annuity  of  i5oi.  Sterling,  during  all  the 
days  of  her  life ;  and  to  G,  50I.  yearly  during 
all  the  days  of  his  life ;  an4  in  the  event  of  his' 
furviving  the  fad  F,  aft  annuity  of  lool.  after 
the  death  of  the  faid  F ;  payabte  the  faid  annui- 
ties in  manfuer^  at  the  tern*s^,  with  inlereft,  and 
tinder  the  penaltiesj  a#  ftipuJated  by  faid  truft 
deed ;  and  which  two  Annuities  the  feid  B  de- 
clared to  be  a  preferable  burden  on  his  faid  eftate; 
4tOf  That   the  faid  afting  truftee  for  the  time 

fbou-KI 
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Aould  be  obliged  to  purchafe  lands  where  they 
could  be  moft  conveniently  got,  tp  the  extent  of 
the  then  free  capital  of  the  faid  3's  eftate,  or  a$ 
near  the  value  thereof  as  might  be,  including  the 
intereft  that  fliould  h^ve  accrued  preceding  the 
itime  of  purcha^Gi^g  {after  dedudion  of  his  debts, 
jCjaneral  expenfes,  &c.  legaieies  and  gifts,  land  of 
t^e  forefaid  annuities  chat  fhould  have  fallen  <dye 
at  the  timi^,  and  pf  every  neceflary  expenfe  pf 
management  and  execution  pf  the  truft)  an4  fo 
l^ike  the  rights  and  difpofition^  of  the  faid  lands, 
and  to  fettle  and  fecure  the  fame  under  a  ftrifjk 
entail  in  favour  of  the  following  feries  of  heirs, 
viz.  To  and  in  favour  of  D  M — (^here  the  desfh 
?Wf/ion)— But  under  the  condition  always,  that 
the  faid  difponee  and  heir^  of  entail  jfhall  aiTume 
and  conflantly  bear  the  arms  of  , 

with  power  to  conjoin  jthprevith  any  otljier  name 
and  arms  that  may  b.^  found  neceifary,  and  (hall 
alfo  contain  all  other  ufual  conditions,  limitations, 
^ceptionjs  therefrom,  powers  tp  grant  leafes,  and 
provilion  to  wives  and  younger  childrep,  jcjaufes 
irritant  and  refolutive,  and  other  provifions  ne- 
ceflary, agreeably  to  any  draught  pf  fhe  faid 
entail  that  Ihould  be  figned  by  him  the  faid  B  \r\ 
his  lifetime,  relative  tp  his  faid  triuft  deed ;  but 
failing  his  making  ai^d  figning  fuch  draught  him- 
fclf,  then,  in  terms  of,  and  agreeably  to  fuch  other 
draught  of  entail  as  fhall  be  approved  of  by  the 
J^ord  Advocate  of  Scotland,  or  Dean  of  Faculty 
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th^re,  fot  the  time,  in  the  option  of  the  ailing 
truftee ;,  and  which  entail  ihe  faid  aflmg  truftee^ 
fhali  be  obliged  to  record  in  the  regi(|er  of  tail- 
zies as  thereby  direfted  :  And  it  is  further  de- 
CLARBD  by  the  faid  truft,  that  the  heir  of  entail 
in  poffeffion  of  the  faid  eftatc  for  the  time,  and 
the  faid  eflate  itfelf  fp  laid  under  entail,  fiiouid 
be  fpecially  burdened  with  the  payment  of  the 
forefaid  two  annuities  to  the  faid  F  and  G  du« 
ring  their  lives  :  And  lastly,  it  is  dei?lared  by 
the  faid  truft,  that  as  k  niight  fcNS  di$cult  to  find 
landd  to  purchafe  equal  in  value  to  the  principal 
amount  of  the  then  free  capital  futid,  the  truftee 
for  the  time  fliould  be  at  liberty  to  pay  over  any. 
balance  that  might  remain,  after  payment  of  the 
principal,  to  the  difponee  or  heir  of  entail  entit- 
led to  hold  the  efta^e  at  the  time,  the  principal 
being  lefs  than,  500I.,  that  fo  the  faid  truft  might 
be  completed ;  as  the  faid  truft,  containing  power 
to  revolie  or  alter,,  ^nd  fundry  other  cbufes,  in 
itfelf  more  folly  bears  :  And  the  faid  B  having 
died  on  the  ,  yritho^t  revoking 

or  altermg  the  faid  truft  deed,  antd  I  haying  ao> 
cepted  of  the  faid  truft,  and  in  the  eacecution  there- 
of having  purchafed  the  lands  ojF  ^ 
lying,  &c.,  and  having  procured  myfelf  entered 
with  the  Crown  as  fuperior,  and  infeft  therein, 
as  truftee  aforefaid,    conform  to  charter,  dated 

,  and  inftrument  of  fafme  follow^ 
ing  thereon^  ^^^^A  9  ^^^  ^^ 

corded 
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fK^fded  ;    It  now  therefore 

femains,  that  I  fkould,  m  further  and  final  execu- 
tion of  the  feid  truft,  denude  myfelf,  and  lay  the 
faid  lands  and  eftate  under  entail,  as  direded  by 
the  fjiid  truft  deed  j  Now,  therefore,  wit  ye  me 
the  faid  A,  as  truftee  forefaid,  with  fiill  power,  by 
inyfelf  nlone,  to  manage  and  execute  the  faid 
truft,  and  as  (landing  pi^bh'cly  jnfeft  a$  ^stfore- 
^id  in  the  faid  land$  and  others,  to  have  oiveNi 
pRAKTED,  ASSIGNED,  and  pi3PQNEp,  a?  I  hereby 

OlVEj  PRANT,  ASSIGN,  DISPONE  aud  ftf  A|C£  OVER, 

heritably  ajid  irredeemably,  to  and  in  favour  of 
(be  faid  D  M,  my  faid  fon,  and  th^  heirs  male 
(o  he  procreated  of  his  body;  whom  railing,  to 
jfny  pther  younger  fon  or  fons  to  be  procreated 
J>etwi«t  ine  and  .  ,  in  the  order  of 

their  feniority,  and  to  the  he;rs  male  of  the  bo* 
dies  of  fuch  younger  fon  or  fpns  in  their  order 
yefpe^vely  and  fuccefSyely ;  ^hom  a^l  failing^ 
tp  A  M,  my  eldeft  fcHi,  procreated  betwixt  me  and 
the  faid  ^  and  to  his  fecond  fqn,  and  to 

f  he  heirs  male  of  the  body  of  fuch  fecond  fons } 
WHOM  failing,  to  the  other  younger  fon  or  fons 
to -be  procreated  of  the  body  of  the  faid  A  Mj^ 
in  the  prder  of  their  feniority,  and  to  the  heirs 
inale  of  their  bodies  refpeflrively  and  fucceflivcly  j 
WHOM  fajlinq,  to  the  eldeft  fon  pf  the  faid  A  M, 
iny  eldeft  fon,  and  the  heirs  male  of  his  body ; 
WHOM  ALL  failing,  to  the  faid  B  and  the  heirs 
pf  bis  body;  whom  all  failing,  to  the  faid  B  hi^ 
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own  neareft  heirs  whomfoever  and  their  aflignee^y 
ALL  AND  WHOLE,  &c. ;  With  all  right,  kCk  ;  BVt 
under  the  conditions,  &c. :  And  further,  I  bind 
AND  OBLIGE  ME,  a»  truftee  forefaid,  in  the  firft 
place,  and,  failing  me,  the  other  truftees  fubftitut- 
ed  to  me  in  thdr  order,  a&  my  fucceffors  in  office^ 
TO  iNFEFT  and  SEISE  the  faid  D  M,  and  the  heirs 
male  of  his  body — (^kere  the  destmation  was  repeat" 
ed) — AND  THAT  by  a  fimpie  infeftmentonly,  to  be 
held  of  his  Majefty  and  his  royal  fucceffors,  my 
immediate  lawful  fuperiors,  in  the  fame  manner, 
and  as  fully  and  freely,  in  all  refpe^,  as  I,  as 
truftee  forefaid,  now  hold,  or  might  Have  held,  tte 
fame  myfelf;  but  always  with  and  under  the  con- 
ditions, &c. ;  and  for  expeding,  &c.  (In  tkeproau 
ratory^  the  lands  and  destination  was  xyerbatim  re^ 
peated.  But  with  and  under;  S^t.  To  affume  the 
name  and  arms,  &c.  Bmi/nd  to  record  the  entail — 
possess  tmder  the  entail.  Then  there  was  the  Jbh 
Jcmng condition  added  ty  And  likewise  under  this 
fpecial  condition  and  burden,  viz.  As  the  faid 
B,  by  the  faid  truft  deed,  declared,  that  the 
feid  eftate,  and  the  heir  of  tailaie  in  polfeflion  for 
the  time,  fhoiild  be  particularly  burdened  with 
payment  of  the  forefaid  annuity  to  F  of  1 50U  Ster- 
ling during  her  life,  and  of  the  forefaid  annuity  of 
50I.  Sterling  to  the  faid  G  alfo  during  his  life,  and, 
in  the  event  of  his  furviving  the  faid  F,  an  addi- 
tional annuity  of  50I.,  making  from  thenceforth  an 
sjinnuity  to  G  of  lool.  Sterling,  for  a^ll  tlie  days  of 

his 
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his  life;  payable  the  faid  refpeftive  annuities  at  two 
terms  in  the  year,  Whitfunday  and  Martinmas, 
by  equal  portions,  under  the  penalties,  and  with 
annualrent,  as  provided  by  the  faid  truft  deed  be- 
fore mentioned.  I  do  therefore  hereby  expressly 
BURDEN  the  faid  lands  of  ,  and  the 

faid  D  M,  and  the  whole  heirs  of  tailzie  fucceed- 
ing  to  him,  and  that  (hall  be  in  poffeffion  of  the 
faid  lands  and  edate  for  the  time,  with  the  pay- 
ment of  both  the  faid  annuities  to  the  faid  F  and 
G  all  the  days  of  their  lives,  and  that  in  the  pre- 
cife  terms  as  ftipulated  in  the  faid  truft  deed  ; 
and  that  it  fliall  only  be  lawful  for  the  faid  D  M, 
and  the  heirs  of  entail  fucceeding  to  him,  during 
the  lives  •of  the  faid  F  and  G,  and  longeft  liver 
of  them  two,  to  take  fimple  receipts  and  difchar- 
ges  from  them  for  thefe  annuities  as  paid  j .  and  it 
fliall  not  be  lawful  to  take  affignatlons  or  convey- 
ances thereto,  for  preferving  the  fame  as  burdens 
on  the  faid  entailed  eftate,  the  faid  annuities  being 
only  temporary  burdens,  and,  when  once  paid, 
/hall  be  totally  extinguiftied ;  And  it  is  hereby  ex- 
prefsly  declared,  that  any  fuch  conveyances  to  be 
taken  contrary  to  this  order,  and  in  place  of 
difcharges  of  the  annuities,  fhall  be  yoid  and 
null,  nor  fliall  they  in  any  fhape  affeft  the  faid 
entailed  eftate,  or  rent^  thereof,  in  the  perfon  of 
the  affignee ;  And  with  and  under  this  further  pro- 
vifion,  &c. — obUgation  to  ingross  the  course  of  sue* 
cession  in  all  renewals  of  thi^  fee,  excepting  only 
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the  conditipps  for  recording  thig  entail,  whicli 
they  ftall  not  be  ot^liged  to  repeat  after  the  fame 
is  qnce  duly  recorded,  nor  fball  it  be  neceflaiy  to 
repeat  the  burdep  to  the  tiyo  annuitants  after  theiE 
death8.-»r{rAe  conditions  of  tiie  entaii  "were  m  &ie 
common  style  of  such  deeds^  and  tliere  was  adde^ 
ihe  foUoming  chme:}  And  jecauee  the  faid  trui| 
funds  are  not  totally  realized,  the  bank  Itock  bcr 
ing  ftiU  unfold,  I  cannot  as  yet  fix  the  clear  bat 
lance  of  the  faid  trufl  funds,  remaining  after  pay? 
ment  of  the  price  of  the  fajd  lands,  which  muft . 
be  done  by  a  future  accoupt ;  so,  I  hereby  &£r 
^EKVE  to  myfelf,  and  failing  me,  to  the  other  truf* 
tees  fpcceeding  tq  me,  in  theif  order,  full  pow£& 
|o  ADD  any  other  lands  to  the  foref^id  tilate  here* 
by  emailed,  which  I  or  they  may  be  enabled  tq 
purchafe  with*  the  faid  balance,  if  there  fhall  be 
as  much  remaining  as  to  enable  me  or  them  tq 
purchafe  more  land  ;  which  additional  entail,  I  oc  , 
they,  ihall  be  entitled  to  make,  by  adding  the  faid 
lands  to  tbofe  hereby  conveyed,  by  any  new  dw^ 
of  entail,  or  by  any  difpofition  relative  hereto, 
lyhich  (hall  be  held  as  p^rt  hereof,  and  Ihall  have 
(he  effed  of  tying  pp  the  faid  land^  hereby  dif- 
poned,  and  making  them  defcend  to  the  fame  fe< 
ries  of  heirs,  fubje£t  to  all  the  Condtti&ns,  limita- 
tions, reftri^^ionsi,  ^nd  irriiapcies,  and  in  every  f&> 
fped  under  the  £ime  itrid  entail  that  is  hereby  im-f 
pofed  on  the  faid  lands  and  eftate  of  ^ 

(The  o{her  parts  of  the  deed,  in  common  Jorm.') 
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9f  Deed  o/*  Entail  by  a  Father^  in  terms  of  an 
obligation  came  under  by  him  in  his  Son's  Con-- 
tract  of  Marriage;  the  terms  of  which  Contract 
were  settled  under  authority  of  the  Lord  Chaiu 
celhTj  the  lady  being  a  ward  cf  Cliancery^  em- 
powering  tfie  Son  to  settle  a  certain  jointure  on 
his  WifCj  in  case  of  Iter  surviving  /linin  But  in 
case  the  income  of  the  estate  shall  not  be  sirffi- 
cient  for  that  jmnture^  the  residue  to  be  paid 
from  a  separate  estate,  and  to  burden  the  entail* 
ed  estate  no  furrier  tlian  the  yearly  rent  of  the 
estate  for  the  term  of  its  endurance  j  with  power 
to  the  Son^  with  consent  of  his  Wife,  to  sell  and 
comey  to  purcJmsers^  the  price  being  payable 
to  trustees,  and  applicable  to  the  purchase  of 
other  lands,  to  be  secured  in  a  similar  manner, 
with  the  estate  of  the  grantor. 

Be  it  known  to  all  men  by  thefe  prefents^ 
That  I,  A,  heritable  proprietor  of  the  lands,  ba- 
rony, •  teinds,  and  others  herein  after  difpon^d, 
CONSIDERING  that,  in  contemplation  of  the  inar- 
riage  of  B,  my  only  fon,  with  C,  an  order  "vyas 
iifued  from  the  High  Court  of  Chancery,  bearing 
(late  the  ,  wheireby  it  was'  or- 

dered that  it  ihould  be  referred  to  , 

one  of  the  Matters  of  the  faid  Court,  to  confi- 
der  and  certify,  whether  the  faid  B  was  a  pro-. 
per  and  fit  perfon  for  the  faid  C  to  intermarry 
with  :  and  if  the  faid  Matter  (hould  be  of  that 
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opinion,  then  it  was  ordered  that  the  faid  B  ihould 
be  at  liberty  to  lay  propofals  before  the  faid  Maf- 
ter  for  making  a  proper  fettjement  upon  the  faid 
C  for  her  benefit,  and  for  the  benefit  of  fuch  iffue 
as  ihe  fnight  havjs  by  the  faid  B.  And  the  faid 
Mafter  was  to  confider  of  fuch  propp£als,  and 
(Certify  the  fame,  with  his  opinion  thereon,  to 
the  Court.  And  wheblba?  the  faid  Mafter,  by 
his  report  bearing  date  ,  inter  alia 

certified,  that  he  had  confidered  of  the  matters  re- 
ferred  to  him  in  the  faid  order  ;  and  that  a  ftate 
of  fa^s,  and  propofal,  had  beien  laid  before  him, 
on  behajf  of  me  the  faid  A,  father  of  the  faid  B, 
and  by  th^  fajd  B ;  whereby  it  was  propofed  that 
I,  in  profped  of  the  faid  intended  marriage,  (hould 
fettle,  in  manner  therein  a|i4  after  p^jgntion^d,  v^y 
lands  and  eftate  of  , 

fituated  in  the  parifti  of  ,  and  fhire 

pf  9  in  the  kingdom  of  Scptlandj^ 

whereof  }  was  feifed  in  fee,  fubjed  only  to  mortr 
gages  aiFefting  the  fame,  amounting  fo  ; 

And  that  ih  consideration  of  the  fum  of 
to  be  paid  to  me  the  faid  A,  the  faid  eftate  ftiould 
be  fettled  on  the  faid  B  and  the  iffue  male  of  the 
marriage ;  and  in  default  thereof,  on  the  iffue  fer 
Ijiale  of  the  marriage  in  fucceffion,  in  ftrift  en- 
tail, according  to  the  law  of  Scotland ;  and  in  dcr 
fault  thereof,  to  the  faid  B,  his  neareft  heirs  and 
afligns,  fubjeft  neverthelefs  to  an  annuity  of 
^  to  be  fecured  by  an  heritable  bond  of 

annuity^ 
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annuity,  or  fuch  other  fecurity  as  fliould  be  tnoft 
effeftual  by  the  law  of  Scotland,  clear  of  all  taxa- 
tions  and  deduftions,  payable  half  yearly  to  the 
faid  C  for  her  life;  and  to  commence  at  the  death 
of  the  faid  B.  And  further,  the  fard  Mafter, 
*  by  the  faid  report,  alfo  certified  that  the  fum  of 
fliould  be  fettled  in  the  name  of  truftefis, 
in  triift  for  the  iflae  bf  the  marriage  j  and,  in  de- 
fault of  fiich  iflue,  as  the  faid  C  fliould  by  will 
appoint.  And  the  faid  Mafter  futther  certified, 
•that  trpon  confidering  the  ftate  of  fafts  atnd  propo- 
fal  fot  a  tnirnsfge  grounded  thereon,  he  was  of 
opinion  that  the  faid  propofed  marriage,  between 
the  faid  B  and  the  faid  C  would  be  sL  proper  and 
fultabk  marriage  for  the  faid  G^  and  that  the 
propofal  therein  ft ated  ^as  a  proper  pidpoM  fw 
making  a  fettlcment  on  fuch  marriage,  as  the  faW 
report,  containing  a  variety  of  other  particulars, 
in  itfelf  itiore  fully  bears;  And  whereas  by  an 
order  of  the  faid  Court  of  Chancery,  made  on  the 

,  it  was  ordered  that  there  fliould 
be  added  to  the  propo&l,  ftated  in  the  Mafter's 
faid  report  above-mentioned,  as  to  the  fettlement 
of  the  faid  eftate,  a  power  of  fale  and  of  pur* 
chafing  othet  lands  in  Scotland  or  Englaxfdj  to  be 
fettled  to  the  fame  ufes ;  and  that  in  cafe  the 
faid  eftate  of  fliould  be  infi^fficient  to 

pay  the  jointure  of  a-yeaf,  provided  to 

the  faid  C,  as  aforefaid,  the  deficiency  fliould  be 
im^  good  out  of  the  e.ftate  of  ;    And 

it 


94  '    THE   EXTAIL4 

it  was  FURTHER  ORDERED,  that  With  this  variatidil 
the  Matter's  faid  report  (hould  be  confirmed  i 
And  It  was  further  ordered,  that  the  faid  Maf- 
ter  fliould  approve  of  a  proper  fettlement,  ac^ 
cording  to  the  propofal  mentioned  in  his  faid  re- 
port, with  the  forefaid  variations,  and  that  upcm 
the  executing  of  the  faid  fettlement  by  ail  pro- 
per  parties,  as  the  faid  Matter  fliould  dired.  It 
was  FURTHER  ORDERED,  that  the  faid  B  and  C 
(hould  be  at  liberty  to  intermarry.  And  where- 
as, by  marriage  articles,  prepared  after  the  Englifh 
form,  in  purfuance  of  the  faid  Matter's  report, 
and  decree  or  order  of  the  High  Court  of  Chan- 
cery following  thereupon,  as  above,  dated 

)  and  entered  into  betwixt  us  the  faid 

A,  the  faid  B,  and  the  faid  C,  and  other  perfotis 
therein  named,  it  is  inter  a/ia  covenanted  and 
agreed  upon,  that  in  cafe  the  faid  intended  mar- 
riage  betwixt  the  faid  B  and  C  fhould  take  ef- 
fect, I  the  faid  A,  and  the  faid  B,  or  our  heirs,  and 
all  other  perfons  whomfoever  claiming  under  us, 
car  either  of  us,  Ihould,  within  the  fpace  of  fix  ka* 
iendar  months  next  after  the  folemnization  of  the 
faid  intended  marriage,  at  the  expenfe  of  the  faid 

B,  or  bis  heirs,  by  fuch  good  and  fu^cienc  con- 
veyances in  the  law,  with  all  proper  and  reafon- 
abie  covenants,  and  with  fuch  forms  and  c^emo- 
iiies  as  are  requifite  by  the  law  of  Scotland,  wdl 
and  effeauaJly  to  fettle  and  convey  all  and  sin- 
gular the  faid  lands  of  ^  with  the  per- 
tinents 
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tinents  thereto  belonging,  fituated  in  iriahnet 
forefaid,  free  from  all  incumbrances  whatfoever  * 
And  all  the  parties  to  the  faid  articles  of  marriage 
confehted  arid  agreed,  that  the  faid  fubjeflts  fhould, 
in  the  mean  time,  froni  and  after  the  folemhiza- 
tiori  of  the  faid  intended  marriage,  until  fuclt 
fettlfement  and  conveyance  as  aforefaid  flioiild  be 
ekeciited,  remain  to  the  ufes,  and  fiibjeO:  to  fuch 
ironditions  and  limitations  as  ought,  tinder  the 
laid  report  and  btdet  of  the  High  Court  of  Chan- 
fcery;  to  be  limited,  eiprefled,  or  declared  :  That 
h  TO  Say,  to  the  ufe  of  the  faid  B  and  his  affigns, 
for  his  life,  with  temaindet  to  thfe  iffue  male  of 
the  faid  intsinded  marriage  }  and  in  default  there- 
6f,  to  the  iffiie  female  of  the  faid  intended  mar- 
Hage  in  fuctelliori,  iii  ftrid  entail^  accdfdihg  to 
the  law  of  Scotland^  with  fiich  claufeS  and  pro- 
tiiions  as  msfcy  be  neceffary  and  proper  for  carry- 
ing into  effeft  thefe  Hmitatidns,  according  to  the 
law  bf  Scotland  :  And  in  default  of  fuch  ittiie,  to 
the  faid  B,  his  neareft  heirs  and  affigns  j  fubjeft 
nevetthelefs  to  an  annuity  of  ptr  an- 

^  num,  to  be  fecured  by  an  heritable  bond  of  an- 
hbitf^  in  fuch  other  feciitities  as  may  be  mod  efi 
fedual  by  the  law  of  Scottod,  clear  6f  all  taxe^ 
and  dedudrons,  to  be  paid  and  payable  to  the  faid 
Ci  for  her  life^  by  equal  and  half  yearly  pay- 
inents^  that  is,  on  ^  and  ; 

the  firft  payment  thereof  to  be  made  on  the  firft  of 
the  faid  days  next  after  the  death  of  the  faid 

Bj 
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B ;  and  further  containing  a  poAw^er  of  fak  of  the 
faid  edate  of 

with  the  confent  o^  the  faid  B  and  C,  during 
their  joint  lives,  or  with  the  confent  of  the  faid 
B,  in  caie  he  ihould  furvive  the  faid  C,  and  for 
laying  out  the  money  arifing  from  fuch  fale  in 
the  purchafe  of  other  lands  and  hereditaments  fi* 
tuated  in  England  or  Scotland,  to  be  fettled  cd 
the  fame  ufes  as  the  faid  eftate  of  , 

and  for  veftiiig  the  fame  on  fecurity  at  intereft } 
as  alfo,  all  fuch  other  powers,  provifions,  claufes, 
and  conditions,  for  the  further  explanation  of  the 
faid  marriage  articles,  and  for  the  convenience 
and  benefit  of  the  faid  parties,  as  fhould  be  tea* 
fonably  devifed,  or  advifed  and  required  ;  as. the 
faid  marriage  articles^  containing  a  number  of 
other  claufes,  conditions^  provifions  and  flipula- 
tions,  alio  in  themfelves  at  more  length  bean 
And  seeing  that  the  forefaid  marriage  between 
the  faid  B  and  the  faid  C  has  been  fome  time 
ago  foleriinized,  and  that  it  is  now  proper  for 
me,  in  terms  of  the  faid  marriage  articles  before 
recited,  and  in  implement  of  what  is  incumbent 
on  me  thereby,  to  execute  thefe  prefents  in  man- 
ner underwritten ;  Therefore  wit  ye  me,  the 
faid  A,  to  have  sold  and  disponed,  as  I  hereby, 
in  implement  of  my  part  of  the  faid  marriage  ar- 
ticles, but  always  with  and  under  the  burdens, 
provifions,  conditions  and  declarations,  and  clauf- 
es prohibitory,  irritant  and  refolutive,  aft^r  ex- 

prefTed, 
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• 

prdTed,  allisnarly,  and  no  otherwife,  sell,  alie^ 
KATE  and  DISPONE  from  me,  my  heirs  and  fuc« 
ceflbrs,  to  and  in  favoUr  of  the  faid  B,  my  fon, 
and  the  heirs-mate  of  the  marriage  betwixt  him 
and  the  faid  C,  his  fpoufe  }  whom  failing,  the 
heirs*female  of  the  faid  marriage,  and  the  heirs 
whomfoever  of  their  bodies,  the  eldest  daughter^ 
or  heir-female,  excluding  heirs-portioners,  and 
fucceeding  without  divifion  throughout  the  whole 
courfe  of  fucceffion ;  whom  all  failing,  to  the 
faid  B,  his  neareft  heirs  and  afSgnees  whomfo- 
ever, heritablyand  irredeemably,  all  and  whole 

:  In  which  lands 
and  barony,  comprehending  as  aforefaid,  with  the 
teinds  parfonage  and  vicarage  thereof,  and  whole 
parts  and  pertinents  thereof,  I  hereby  bind  and 
OBLIGE  myfelf  and  my  forefaids,  duly  and  validly 
to  infeft  and  feife  the  faid  B  and  the  heirs-male 
of  his  prefent  marriage ;  whom  failing,  the  heirs- 
female  of.  his  prefent  marriage,  and  the  heirs 
whomfoever  of  their  bodies,  the  eldeft  daughter 
or  heir-female  always  excluding  heirs-portioner3, ' 
and  fucceeding  without  divifion  throughout  ^  the. 
whole  courfe  of  fucceffion^  whom  all  failing,. 
to  the  faid  B  his  neareft  heirs  and  ailignees 
whomfoever,  on  their  own  proper  expenfe  ;  but 
always  with  and  under  the  real  burdens  above- 
mentioned,  and  under  the  conditions,  declara* 
lions,  limitations,  claufes  prohibitory^,  irritant  and 
refolutive,  herein  after  expre^d,  ij^lj^narly,  and 
VOL.  V^.  *  G  -^^  no 
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to  otherwife ;  and  that  by  two  (evttzl  InfeSU 
meats  and  diftind  manners  of  holding ;  the  on^ 
thereof  to  be  held  of  me  and  my  forefaids,  in  free 
blench  farm,  for  payment  of  a  penny  Scotch 
money^  on  the  ground  of  any  part  of  the  faid 
lands,  at  the  term  of  Whitftinday,  if  aiked  on« 
ly ;  AND  run  OTHER  of  the  faid  infeftments 
to  be  held  from  me  and  my  forefaids,  of  and 
under  our  immediate  lawful  fuperiors  of  the  fame^ 
z$  freely  -as  1  hold  or  might  hold  the  iame  my<* 
felf,  and  that  either  by  refignation  or  confirma- 
tion^  or  botb»  the  one  without  prejudice  to  the 
other : .  And  fw  accompUfhing  the  faid  infeftment 
by  refignatton»  I  hereby  make,  constitute  and 

APPOINT 

i  attd  each  of  them,  to  be  my  Iaw« 
ful  sind  irrfvocable  procurators,  to  the  eflfed  after 
fp^ified ;  oiving,  granting  and  committing 
to  them,  and  icach  of  chem,  full  power,  warrant, 
and  commiiiion,  for  me,  and  in  my  name,  to  com« 
p^r  before  my  immediate  lawiiil  fuperiors  of  the 
Jvr^aid  lands  and  barony,  teinds  and  barony 
be^re  written,  or  their  commiflioners  within 
iitam_^d,  having  power  to  receive  refignations,  and 
grant  new  infeftments  thereupon ;  and  there,  with 
all  due  humility  as  becomes^^  purely  and  fimply^ 
by  Aaff  and  baton,  as  ufe  is,  to  refign  and  fur- 
render,,  as  I  hereby  resign,  surrender,  and 
fimpliciter  upoive,  overoivb  and  deliver, 
mk  and  whqjui  the  forefaid  lands  and  eftate 

of 
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bi    '  ,  comprehending  the  particular 

lands  and  others  above  enumerated,  in  the  hands  of 
my  immediate  lawfiil  ftiperiors  thereof,  or  their 
tommiffioners  forefaid,  in  FAVOtJR  and  for  new 
infeftment  of  the  fame,  to  be  made  and  grants 
ed  to  the  faid  B,  and  xht  heirs-'tnale  of  his  mar* 
riage  with  the  faid  C ;  whom  failing,  the  heirs- 
female  of  the  faid  marriage,  and  the  heirs  whom- 
fcfever  of  their  bodies  refpeSively,  the  eldcft  daugh- 
ter or  heir-femafe  always  eXchiding  beirs-portion* 
crs  throughout  the  whole  courfe  of  iuccefiion  $ 
WHOM  ALL  f^AiLiNG^  to  the  faid  B  his  nearefi: 
heirs  and  aflignees  i;lrhomfoev^r,  heritably  and 
irredeemably,  in  fuch  due  and  competent  form  as 
effeirs :  But  always  with  and  tinder  the  prb- 
Vifions,  declarations,  conditions,  limitations  and 
claufes  prohibitory,  irritant  and  refolutive  af- 
ter written,  vii*  witH  and  tJNUEk  the  condition 
always,  as  it  is  hereby  exprefsly  provided  and 
declared^  that  the  faid  B,  and  the  whole  htirs 
hereby  called  to  the  fucceifion  of  the  faid  lands, 
teinds  and  others,  fhail  be  bound  and  obliged^ 
upon  the  fuccelSon  opening  to  them  refpcfltiyely, 
in  virtue  hereof,  to  afTume,  ufe  and  bear  the  fur- 
name  of  A,  and  the  arms  and  deflgnation  of  A 
of  A,  as  their  own  proper  futnaifte,  ^rms  and 
defignation  t  As  also,  \^ith  and  tinder  thefe  con- 
ditions and  provifions  always,  that  it  fhall  not  be 
lawful,  nor  in  the  power  of  the  faid  B'  and  the 
heirs  of  tailzie  above-mentioned^  or  any  of  them, 

G  2  to 
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to  altet',  innovate,  or  change  the  order  of  fu<!l*» 
ceffion  above  eftabliflied,  or  to  do  any  aft  of 
deed,  dtreftly  or  indireftly,  which  may  import 
anv  alteration,  innovation,  or  change  thereof,  or 
whereby  this  prefent  tailzie  may  be  altered,  in-^ 
novated,  changed,  or  extended,  in  any  manner 
of  way.  And  further,  that  it  fliall  not  be  law- 
ful, nor  in  the  power  of  the  faid  B,  or  of  the  heirs 
of  tailzie  above  fpecified,  or  any  of  them,  to  sell^ 

ALIENATE,  DISPONE,  WADSET,  Or  IMPIGNORATE 

the  faid  lands,  teinds  and  others  forefaid,  or  any 
part  er  portion  thereof,  nor  to  contract  or 
TAKE  ON  DEBTS  of  any  kind  thereupon,  nor  to 

GRANT     INFEFTMENT     of     ANNUALRENT.    furth 

thereof,  or  any  other  infeftment  thereupon,  or- 
any  other  right  or  fecurity  whatfoevef,  either  re- 
deemable or  irredeemable,  of  the  faid  lands,  teinds 
and  others  forefaid,  or  of  any  part  thereof,  nor 
TO  GRANT  TACKS  thereof,  to  endure  for  a  longer 
fpace  than  twenty-one  years,  thefe  tacks  being  al- 
ways to  be  granted  without  diminution  of  the  rent- 
al, except  when  a  fufficient  tenant  cannot  be  had  at 
the  former  rent,  in  which  cafe  it  fhall  be  lawful  to 
fet  the  fame  at  the  grdateft  rent  that  can  be  had 
for  the  time,  the  fame  being  always  done  by  public 
jfoup,  without  collufion;  nor  to  contract  debt, 
or  do  any  other  aft  or  deed,  onerous  or  gratuitous^ 
civil  or  criminal,  whereby  the  faid  lands,  teinds 
and  others,  hereby  difponed,  or  any  part  thereof ^ 
may  be  any  wife  burdened,  incumbered,  adjudged^ 

affefted. 
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«f e£led,  or  evided,  or  become  caduciary,  efcheat, 
forfeited,  or  confifcated  in  any  way  ;  nor  ihall  the 
faid  lands,  barony,  teinds,  :and  others  forefaid,  or 
any  part  thereof,  be  fubjeft  or  liable  for  any 
debt  or  deed,  civil  or  criminal,  whatever,  any  wife 
due,  contraded,  or  done  by  the  faid.B  or  any  of 
the  heirs  of  entail,  hereby  called,  before  or  after 
their  fuccefEon,  in  virtue  of  thefe  prefents  ;  but 
fuch  debt,  deed,,  or  crime,  fhall  allenarly  irritate 
and  make  void  the  contractor,  doer,  or  commit- 
ter, his  or  her  right,  but  nowife  burden,  affed,  or 
forfeit  the  faid  lands  and  eftate,  to  the  prejudice 
of  the  next  heir  of  tailzie,  who  fhall  have  right 
(though  defcended  of  the  contra  veneres  body), 
immediately  on  the  faid  contravention,  to  fucceed 
thereto,  conform  to  the  irritancy  afterrmenrioned : 
AND  THAT  it  (hail  uot  be  lawful  to  the  faid  B  or 
•any  of  the  heirs  of  tailzie,  to  fuflFer.the  duties  of 
non-entry  or  relief,  or  the'  feu,  blench,  or.  teind 
duties,  or  other  public  burdens  whatever,  pay- 
able for  the  faid  lands,  barony,  teinds,  and  others 
foreiaid,  to  run  on  unpaid,  fo  as  to  be^  the  ground 
of  adjudications  againil  the  faid  fubj^ds ;  and  if 
any  apprizing,  adjudication,  or  other  diligence  fhall 
be  led  or  deduced  for  any  of  the  faid  burdens,  du- 
ties or  cafualties,  the  faid  B  or  the  heir  of  entail 
who  ihall. poiTefs  for  ,the  time^  fliall  bq  bound  and 
obliged  to  purge  and  redeem  the  faid  adjudica- 
tions or  other  diligence,  four  years  at  leaf):  before 
the  cxj^  of  the  legal  thtereof,  under  the  pain  of 

G'3  forfeiting 


tva  THE  BNTAILf 

forfeiting  fai$  or  her  right  to  the  faid  lands,  faa« 
rony,  teinds,  and  others  ;  which  ffaaJI,  in  that  e^ 
vent,  fall  to  the  perfon  next  in  the  order  of  fuccef^ 
fion  for  the  time,  in  virtue  of  tbefe  prefents^  and 
who  fliall  be  bound  and  obliged  to  purge  and  re- 
deem the  fame  within  fix  nionths  after  his  or  her 
fucccifion,  or  otherwife  fhall  in  like  manner  for- 
feit their  right  to  the  next  heir  of  entail,  under  the 
iame  condition  to  purge  and  redeem  as  aforefaid ; 
TO  "^hich  provifio^)  as  to  purging  and  redeeming, 
the  whole  heirs  and  members  of  tailzie,  fueceflive- 
ly  after  others,  are  to  be  fubjed  throughout  the 
whole  courle  of  fucceffion,  untijl  the  faid  tailzied 
eftate  ihall  be  completely  freed  and  difei^cumber- 
ed  of  the  faid  burdens,  duties,  and  cafualties,  and 
.diligence  of  every  kind  had  for  payment  or  fecu? 
rity  of  the  fame ;  and  mor£OV£|i,  with  and  un- 
der this  declaration,  as  it  is  hereby  exprefsly  pro? 
vided  and  declared,  that  the  faid  ^  and  the  heir$ 
pf  tail:2ie  foresaid,  Ihall  pofTefs  the  faid  land$,  teinds, 
and  others  above  difponed»  under  this  prefent 
tailzie,  ^d  infeftpient^,  rights,  and  conveyances, 
to  follow  hereupon,  and  by  ^^o  other  right  or  title 
whatfoeve?;  and  that  the  faid  1^  and  the  iaid 
heirs  of  ts^zie  fhall  be  obliged  to  obtain  them- 
ielves  timeoufly  entered,  infeft  ^nd  feifed,  in  the 
£ud  lands,  b^ronyi  teinds,  and  ptheni  forefaid, 
and  fhall  not  lye  out  iinentered  abov^  the  (pace  of 
one  year  \  and  that  the  faid  B  and  the  heira  of 
tailzie  above  fpecified  fhall. infert  and  ingrofs  the 
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whole  order  and  courfe  of  fucceffion,  and  cotidi- 
ticns,  provifions  and  declarations^  and  claufes  pro- 
.  hibitory,  irritant,  and  refolutive,  contained  in  tUb 
prefent  entail,  in  the  ptocuratories,  fignatures, 
precepts  of  fafme,  charters  and  inftruments  of  faf- 
fine,  and  other  rights,  titled  and  conveyances^  of 
the  faid  entailed  eftate,  as  required  by  the  ad  of 
Parliament.  And  it  is  hereby  eitprefsly  i>aovir^ 
£2»  and  i)£CjLAK£D,  that  in  cafe  the  faid  B  and  the 
heirs  of  tailzie  forefaid,  or  any  of  them,  fliall  a& 
in  the  contrary,  or  {hall  negleft  to  implem^t  oir 
fulfil  the  conditions,  provifions  and  declarations, 
or  ihall  contravene  the  reftriflions  and  limitatibtis 
before  and  after  fpecified,  or  any  of  them^  ill  any 
manner  of  way,  th£n  all  and  every  fuch  a£ts  and 
deeds,  with  all  that  has  followed  or  may  follow 
thereupon,  ihall  not  only  be  void  and  null,  and 
have  no  force,  ftrength,  or  effed,  in  the  faiHe 
manner  as  if  the  faid  afis  or  deeds  haid  not  been 
done,  afted,  or  committed ;  but  also,  the  per- 
fon  negleding  to  implement  and  fulfil  the  faid  con- 
ditions, provifions  and  declarations,  or  contraven- 
ing the  faid  reftriSions  and  limitations,  (hall  ipso 
faeio^  for  him  or  herfelf  only,  forfeit  alt  right  and 
title  whatever  to  the  faid  entailed  eftaie,  and  the 
fame  (hall  thereupon  devolve  and  belMg  t0  the 
next  heir  in  the  order  of  fucc^on,  who  fbotxki 
fucceed  thereta,  as  if  the  faid  perfons  were  naturally 
dead,  although  the  perfon  fucceeding  fliould  be 
#efcended  of  the  contravener's  body,  and  to  whom 

•       G  4  it 
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it  fl)all  be  lawful  to  obtain  the  right  and  pofifeffion 
of  the  premiffes  vefted  in  them  by  every  proper 
method  known  in  law,  without  refpe£t  to  any. 
change  made  by  the   perfon  contravening,  and 
without  any  burden  or  any  aft  of  omii&on  or  com- 
miilion,  or  anv  other  aft  or  deed  of  the  contra- 
vener,  which  may  import  a  contravention  of  the 
laid  claufes  irritant,  or  any  of  them  ;  and  the  per- 
fon  fucceeding  upon  a  contravention,  and  in  coa> 
fequence  of  a  forfeiture,  as  aforefaid^  is  to  be  fab- 
jeft  and  liable  to  the  fame  conditions,  proviiions^ 
declarations,  claufes  prohibitory,  irritant,  and  refo- 
lutive,  herein  fpecified,  to  which  the  faid  B  and 
the  heirs  of  tailzie  herein  called  are  fubjeft  in  the 
Ordinary  courfe 'of  fucceflion.     And  FURTHER^in 
regard  it  is  provided  that  the  contravener  fliall 
only  forfeit  and  amit  his  or  her  right  to  the  iaid 
entailed  dlate,  but  that  the  defcehdants  of  his  or 
her  body  are  noways,  by  the  contravention,  to  be 
cut  off  from  their  right  of  fucceffion ;  therefor^ 
it  is  hereby  provided,  that  in  cafe  of  the  exift- 
ence  of  a  nearer  heir,  after  the  faid  entailed  eftate 
Ihall  have  been  vefted  in  a  remoter  heir,  then  the 
right  of  the  remoter  heir  fhall  ceafe  and  devolve 
on  fuch  nearer  heir,  apd  the  deeds  of  the  remoter 
heir  ihall  be  void  and  null,  unlefr  in  fo  far  as  they 
may  have  been  required  in  the  ordinary  admini- 
ftration  of  the  eftate  j  and  the  remoter  heir  fhall  be 
bound  to  denude  in  favour  of  the  nearer  heir,  on 
his  or  her  exiftence,  under  the  conditions,  provi- 

fionsi. 
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fioas,  and^iKrhole  irritancies  of  this  entail;  reserv. 
iHo  ALWAYS  to  the  remoter  heir  the  rents  of  the 
:€&tailed  eftate,  until  the  terms  of  Whitfiinday  or 
Martinmas,  following  the  birth  of  the  faid  nearer 
heir,  aftei^  deduflion  of  public  burdens  and  inte- 
reft  of  provifions  with  which  the  eftate  may  for 
the  time  be  burdened ;  and  the  nearer  heir  fhall  be 
entitled  to  obtain  the  right  and  poflei&on  of  the 
premifi^s  veiled  in  him  or  her  by  adjudication, 
or  other  method  competent  in  law  :  But  provid- 
ing ALWAYS,  as  it  is  hereby  exprefsly  provided 
and  DECLARED,  that  notwithftanding  of  the  be- 
fore written  conditions  and  limitations,  it  ihall  be 
lawful  to  and  in  the  power  of  the  faid  B,  who  is 
hereby  authorifed  and  required,  imniediately  after 
the  execution  of  thefe  prefents,  in  terms  of  the 
iHpulations  contained  in  the  forefaid  marriage 
articles,  to  make,  grant,  fubfcribe,  and  deliver  to 
the  faid  C  his  fpoufe,  a  valid,  formal,  and  effec- 
tual heritable  bond  of  annuity  over  the  whole 
forefaid  lands,  barony,  teinds  and  others  above 
written,  for  the  fum  of  ,  payable. af- 

ter the  death  of  the  faid  B,  in  cafe  fhe  fhall  fur- 
vive  him;  and  that  at  two  terms  in  the  ye^, 
by  equal  portions  ;  beginning  the  firft  term's  pay- 
ment of  the  faid  annuity  or  jointure  upon  the 
.       '  or  next  imme- 

dlately  following  the  deceafe  of  the  faid  B,  and 
the  W?tt  term   or   half  yearly  payment   at  the 

following, -and  fo  forth,  half 

yearly 
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yearly  thereafter,  at  the  forefaid  refpedive  term 
of  payment,  daring  the  lifetime  of  the  faid  C, 
vith  a  fifth  part  more  of  each  of  the  faid  half  yearly 
payments  of  Kquidate  penalty,  in  cafe  of  fiadtercf 
in  the  punctual  payment  thereof,  and  intereft  of 
each  refpeAive  half  yearly  payment,  from  the 
time  the  fame  ^becomes  due,  and  thereafter,  du- 
ring the  not  payment  thereof:  And  declaring, 
that  as  it  is  covenanted  by  the  faid  marriage  ar* 
tides,  that  in  the  event  of  there  being  any  defi- 
ciency in  the  annual  amount  or  produce  of  the 
rents  and  duties  of  the  eftate,  fo  that  the  full 
jomture  of  cannot  be  made  good 

therefrom  to  the  faid  C,  in  terms  ot  the  bond  of 
annuity  to  be  granted  to  her,  then  ihe  is  to  be 
entitled  to  demand  fuch  deficiency  from  the  eftate 
of  ,  fo  that  in  all  events  ihe  may 

be  fecured  in  the  full  jointure  or  annuity  of 

provided  for  her  by  the  faid  aniclcs 
of  marriage  ;  therbfore  it  is  hereby  provided 
and  DECLARED,  that  the  faid  C  (halt  not  permit 
the  faid  annuity  or  jointure  of  Sterling, 

payable  out  of  the  faid  lands,  barony,  and  others, 
hereby  difponed,  to  remain  unfatisfied  and  un- 
paid, but  ihal]  be  bound  and  obliged  to  ufe  all 
proper  means  for  recovering  payment  thereof  as  the 
hmt  falls  due ;  fo  that  the  deficiency,  if  any,  for 
which  the  faid  C  is  to  have  recourfe  againft  the 
faid  Englifh  eftate  of  may  be  re- 

gularly fixed  and  ascertained  j  but  declaring, 

that 


Aat  the  faid  C,  or  her  reprelentatives  after  her 
ileath^  fball  not  be  entitled  to  affed  the  fee  and 
|)roperty  of  the  iaid  tailzied  eftate  by  any  dili- 
gence for  more  than  the  amount  of  one  half 
year's  annuity  ^  and  AL^o  peclarino,  that  the 
above  ftipulations  and  provifions  (hall  be  verbatim 
engrofled  in  the  faid  hericable  bond  of  annuity 
to  be  granted  to  the  faid  C  ;  and  the  Ikid  heirs  of 
tailzie  (hall  be  bound  and  obliged  to  fatisfy  and 
pay  the  faid   annuity  or  jointure,  as  far  as  the 
rents  of  the  premises  will  go,  yearly  and  termly, 
as  the  fame  ^lls  due,  and  thereby  free  and  dif* 
burden  the  faid  lands,  barony,  teinds,  and  others 
fbjefaid  ;  Anb  moreover,  it  is  hereby  exprefsly 
PROVIDED  and  deci^ared,  that  notwithftanding 
the  before  written  conditions,  proviiions,  and  de- 
clarations, and  claufes  prohibitory,   irritant  and 
refolutive,  it  ihaU  be  lawful  to  and  in  the  power 
of  the  faid  |f,   with  confent  of  the  faid  C  his 
fpouie,  during  h§r  life,  and,  after  her  death,  it 
H^bII  be  lawfql  to  the  faid  B  by  himfelf,  to  seli. 
the  lands,  teinds,  and  others,  hereby  conveyed, 
provided  it  be  done  by  public  roup  to  the  higheft: 
bidder,  on  pT^vioys  advertifement,  weekly,  for  at 
kail  two  months,  in  fuch  df  the  Edinburgh  pa- 
pers as  may  be  thought  beft;  and,  for  that  end,  to 
enter  into  articles  of  roup,  mal^e,  grant,  fubfcribe, 
and  deliver  valfd  and  effedual  abfolute  difpofi* 
tions  to  the  purchafer  or  purchafers,  and  free  of 
fb^  reilri^ions  ^nd  limitations  herein  expreffed, 

which. 
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which,  in  that  event,  are  declared  to  be  at  W  end^ 
and  which  difpofition  or  difpofitions  iball  con- 
tain procuratories  of  rcfignation,  precepts  of  la- 
fine,  affignation  to  rents  and  title  deeds,  claufe$ 
of  warrandice,  and  all  claufes  neceffary  for  giving 
a  full,  abfolute,  complete,  and  unlimited  right 
to  the  purchafer  or  purchafers,  as  fully  and  freely 
in  all  refp^s,  as  I  could  have  done  before  grant* 
ing  this  entail;  providing  always,  that  thefaid 
B  fhali  have  no  title  to  upUft  or  difcharge  the 
price  of  the  fubjeds  fo  to  be  fold,  in  whole  or  in 
part,  but  that  the  fame  fhall  be  payable  pnly  to 
£,  F,  and  G,  being  the  truftees  named  and  ap* 
pointed  in  the  faid  marriage  articles,  and  to  the 
furvivors  orfurvivor  of  them  ;  anddeclarino, 
that  the  purchafers  or  purchafer  ihall  be  no  ways 
concerned  with  the  application  of  the  price  or 
prices  to  be  paid  by  them,  but  shall  be  fully 
and  efieflually  exonereb  thereof  by  the  fimpU 
difcharge  of  the  faid  truftees  or  truftee,  or  any 
perfon  duly  authorifed  by  them  or  him  to  receive 
the  fame ;  but  providing  always,  as  it  is  hereby 
exprefsly  provided  and  declared,  that  upon 
the  fale  of  thefaid  entailed  eftate,  and  the  price 
thereof  being  paid  to  the  faid  truftees,  they  or  he 
ihall  thelreupon  be  bound  and  obliged  to  apply 
the  faid  price  or  prices,  fo  to  be  received  by  them 
or  him,  in  the  purchafe  of  other  lands  fituated 
either  in  England  or  Scotland,  as  the  faid  B  and 
the  faid  C  during  her  life,  or  the  faid  B. alone 

after 
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jrfter  her  death,  fliall  determine;  and  to  take  the 
rights  or  conveyances  thereof  in  favour  of  the 
fame  feries  of  heirs  as  are  herein  pointed  out,  and 
fubjeft  to  the  like  conditions,  provifions,  reftric* 
tions,  limitations,  claufes  prohibitory,  irritant  and 
refolutive,  as  are  herein  fpecially  engroffed,  alle- 
narly,  and  no  otherways ;  it  being  always  un- 
derstood, that,  until  a  purchafe  of  land  takes 
place,  the  interefl:  of  the  price  fhall  belong  to  the 
perfon  or  perfons  who  would  have  been  entitled 
to  the  rents  of  the  entailed  eftate,  had  no  fale 
taken  place;  and  also,  notwithftanding  the  re^ 
ftriflions  and  limitations  above  expreiTed,  it  is 
hereby  provided  and  declared,  that  it  (hall  be 
lawful  to,  and  in  the  power  of  the  heirs  of 
tailzie  above  mentioned,  to  grant  liferent  provi^ 
lions,  by  way  of  infeftment,  to  their  wives  and 
hufbands,  payable  out  of  the  fai^d  entailed  eftate, 
in  place  of  the  terce  and  courtefy  from  which  they 
are  hereby  excluded,  the  fame  always  not  ex- 
ceeding the  fum  of  Sterling  yearly  ; 
BtiT  declaring,  that  wherever  two  liferents  ihall 
exift  at  one  and  the  fame  time  upon  the  (aid  tail* 
zied  eftate,  the  fecond  liferent  provifion,  during 
the  continuance  of  the  firft,  ihall  ^not  exceed  the 
fum  of  ,  and  on  the  falling  of  the 
firft^  it  may  then  be  declared  to  increafe  to  the 
faid  fum  of  ;  and  rr  is  also  provided 
and  DECLARED,  that  it  ihall  be  lawful  to  the  faid 
imr  of  entail  to  grant  portions  or  proviiions  forth 

of 
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of  the  faid  lands  and  eftate  to  their  younger  chil- 
dren,  the  fame  not  exceeding  four  years'  free  rent 
of  the  fame;  with  this  provisiom  ALWAYS^that 
after  the  faid  facuky  in  favour  of  the  heirs  of 
tailzie,  of  binding  the  faid  tailzied  bnds  with  pro-» 
vifions  for  younger  children,  ihall  have  been  ex- 
ercifed,  it  fliall  opt  be  lawful  to,  nof  in  the  power 
of  the  heirs  of  tailzie  above  mentioned,  to  burden 
the  faid  tailzied  lands  with  new  provifions,  until 
the  former  provifions  be  fiitisfiedl  and  paid,  in 
whole  or  in  part }  and  that,  in  cafe  of  the  partial 
payment,  new  provifions  may  bie  granted ;  but  to 
this  extent  only,  that  both  old  and  new  provifions 
exifting  at  one  and  the  fame  time,  fliall  not  ex- 
ceed the  fore£dd  four  years'  free  rents  of  the  faiil 
en  tailed  eftate;  and  which  frovisioiIs  to  young- 
er children  are  and  fliall  be  fo  qualified,  as  that  the. 
fame  fliall  never  burden  the  faid  entailed  eftate 
further  than  for  the  principal  film  alone ;  Che  in^ 
terefts  and  penalties  correfponding  thereto,  a& 
feeling  the  perfons  of  the  heirs  of  entail  only,  ot 
the  current  year's  rent  of  the  entailed  eftate,  but 
fliall  in  noways  burden  the  fee  or  property 
thereof;  and  the  faid  heirs  <^  entail  fliall  ha 
BOUND  to  fatisfy  and  pay  the  intereft  of  the  faid 
provifions,  and  thereby  effectually  free  and  dif* 
burden  the  faid  tailzied  eftate ;  and  the  bonds  of 
provifion  which  are  hereby  allowed  to  be  grant- 
ed fliall  be  void  and  null,  unlefs  they  contain  the^ 
forefaid  conditions  and  qualities :  And  if  any  ad- 
judication 
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fudication  (hall  be  led  againft  tbe  faid  eftate  for 
payment  of  any  of  the  faid  provifions  hereby  per* 
milted  to  be  granted  by  the  faid  heir  of  tailzie  to 
^ives,  hufbandt^  or  younger  children ;  then,  and 
in  that  cafe^  it  is  provided  and  declared,  that  the 
heir  of  tailzie  in  pojQTeffion  for  the  time,  (hall  be 
bound  and  obliged  to  purge  and  redeem  the  faid 
adjudication  or  other  diligence,  four  years  at  leafl: 
before  the  expiry  of  the  legal,  or  otherwife  to  for- 
feit his  or  her  right  to  and  in  favour  of  the  next 
heir  of  tailzie,  who  (hall,  in  like  manner,  be 
obliged  to  purge  and  redeem  the  laid  adjudica- 
tions, and  other  diligence,  within  (ix  months  af- 
ter his  or  her  fuccelfion,  under  the  like  pain  df 
forfeiture ;  and  to  which  obligation,  in  relation  to 
purging  and  redeeming,  the  whole  heirs  and 
members  of  tailzie  fuccefllvely  after  others  are  to', 
be  fubjeft  through  the  whole  courfe  of  fucce(fion, 
until  the  faid  entailed  eftate  (hall  be  completely 
freed  and  di  (incumbered  of  the  faid  debts  and  di- 
ligence; WITH  AND  UNDER  ALL  WHICH  BURDENS, 

conditions,  provifions,  and  declarations,  and  cla^fes 
prohibitory,  irritant  and  refolutive,  above  men- 
tioned, thefe  prefents  are  made  and  granted,  and 
no  otherwife;  acts,  instruments  and  docu- 
ments, &c.  in  common  form.  (Clause  of  warrant 
dice  at  all  hands^  a?zd  against  all  deadly ;  asaigna^ 
turn  to  the  rents  and  title-deeds ;  warrandice  thereof; 
obligation  to  relieve  the  disponee  from  feu-duties  and 
public  burdens.)  And  I  hereby  oblige  the  faid  B, 

and 


I 
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and  the  heir  of  tailzie  above  mentioned,  to.  ob* 
tain  this  principal  difpofition  and  tailzie  recorded, 
at  their  own  expenfe,  in  the  regifter  of  tail;^es, 
immediately  after  the  execution  of  thefe.  prefents  : 
And  I  hereby  grant  fuU  power,  warrant  and  cpm- 
miffion,  to 

PROCURATORS,  to  producc  this  entail 
before  the  Lords  of  Council  and  Sefiion  judicially, 
and  obtain  the  fame  recorded  in  the  regifter  of 
tailzies,  and  to  caufe  ezpede  charters  and  infeft- 
ments  thereon,  in  terms  of  the  ads  of  Parliament 
thereahent ;,  consenting  to  the  registration, 
for  prefervation  and  necefTary.  execution.  (^Pre- 
oept  of  Sasine.) 


9.  Deed  of  Entail  of  ike  Estate  of  a  Nobleman  ejne^^ 

cuted  by  Trustees  ^  ea^duding  idiots  from  the  suc-^ 

cession^  and  entitling  tlie  next  m  order  to  pass 

tliem  by  ;  prohibitum  to  assign  or  lease  out  tlie 

rents  or  mansion-house,  containing  an  allocation 

of  a  certain  portion  of  the  rents  anmuilly,  aver  and 

above  payment  of  the  annuities  andinterests  qfpro^ 

visimu  then  in  existence,  at  the  sight  of  those  inter^^ 

ested  therein,  or  of  the  future  heirs  of  entail,  for 

payment  of  the  provisions  to  widows  and  children, 

and  which  allocation,  during  the  minority  of  an 

heir,  shall  be  applied  for  provisions  to  his  brothers 

» or  sisters.    The  provisions  to  widows  and  children 

given  whether  the  power  be  exercised  or  not  by  the 

husband 
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'  husband  or  father.  The  provisions  nesting  in 
the  children  only  on  mcyority  or  marriage^  unless 
by  the  act  qf  the  curators  of  the  mnorfor  educa^ 
turn  or  fitting  him  out\  giving  an  annvity  to  stick 
heirs  as  shaJl^  front  incapacity ^  he  excluded firom 
the  succession  ;  and  provisions  to  the  wives,  hus-' 
'  hands  ^  and  children  of  such  heirs ;  provisions  made 
Jor  the  younger  children  of  a  person  who  never 
was  in  possession^  but  whose  son  has  succeeded  as 
heir  to  the  estate  ;  provision  for  tlie  restoration 
qf  an  heir  on  the  removal  qf  the  incapacity^  and 
in  case  of  the  existence  of  a  nearer  heir^  S^c. 

Know  all  men,  by  thefe  prefents,  that  we,  A 
and  B,  considering  that  the  deceafed  C,  Earl  of 
D,  by  his  truft-difpofition,  dated  ,  and 

recorded  in  the  books  of  Council  and  Seffion^ 

,  DISPONED  to  and  in  favour  of  us,  the 
faid  A  and  B,  and  of  certain  other  perfons  therein 
named,  and  fuch  of  them  as  fhould  furvive  hiih, 
and  accept  within  fix  months  after  his  death, 
and  to  the  furvivors  or  furvivor  of  thofe  who 
ihould  accept,  as  truftees,  for  the  ufes,  ends  and 
purpofes  therein  mentioned,  and  to  the  affignees 
of  the  afting  truftees  or  truftee,  heritably  and  ir- 
redeemably, his  lands  and  eftate  of 
lying  in  the  parilh  of  ,  and  (hire 

of  ,  as  therein  particularly  men<« 

tidned,  and  all  other  heritable  eftate  which  ihould 

VOL.  V.  "^        H  belong 
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belong  to  him  at  his  death ;  of  which  trufteeS 
(all  of  whom  accepted  and  aded  undet*  the  fore- 
faid  truft  difpofition)  we  the  faid  A  and  Bare 
now  the  only  furvivors  :  That  by  the  faid  ttuft- 
deed,  the  tr^dees  are  dire£ted,  as  fobn  as  the  af*- 
faifs  of  the  family  will  admit  of  it,  to  denude 
fhemfelves  of  the  forefaid  eftate  to  and  in  favour 
of  E,  now  Earl  of  D,  and  the  heirs  therein  apd 
after  mentioned,  and  that  in  the  form  of  a  ftri£t 
entail,  according  to  the  law  and  cuftom  of  Scot- 
land :  That  fince  the  truft  took  effect,  the  (aid  B 
purchafed  for  behoof  of  the  truftees,  the  lands 
and  eftate  of  and  paid  the  price 

thereof  ont  of  tbe  funds  of  the  truft ;  and  that 
thef  faid  £;  now  Earl  of  D,  having  purchafed 
ftpni^  the  lands  of  ., 

he  difponed  the  fame  to  the  truftees  as  a  proper 
luldition  to  the  other  eftate,  burdened  always  with 
the  price  and  interefi  thereof;  the  property  where* 
of  has  been  cbnfolidated  and  united  with  the  fu« 
periority  thereof  in  the  perfon  of  the  faid  trut 
tees :  And  that,  befidcs  the  lands  and  others 
above  mentioned,  they  have  titles  in  their  perfons 
to  fever al  parcels  of  lands  which  belonged  to 

,  and  which  fell  under  the 
general  conveyances  by  the  late  Earl  to  the  faid 
truftees  ;  and  the  faid  truftees  ftand  heritably  in- 
fcft  and  feifed  in  the  forefaid  eftates  conveyed  by 
the  faid  truft-difpofition,  and  purchafed  under 
the  truft  as  afore£aid,  in  virtue  of  a  charter  under 

the 
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the  vgfeat  feal,  and  of  the  inftrument  of  fafine 
following  thereon  :  ANt)  whereas,  fmce  thfifaid 
truft  took  eflFe^,  the  revenues  aiid  income  of  the 
faid  eftates  have  been  appKed.  in  difcharging  the 
expenfe  of  management,  the  payment  bf  the 
principal  f ams  due  by  the  late  Eari  at  hi$  death, 
\vith  intereft  on  thefe  debts,  and  the  provifions 
fettled  npoit  the  younger  children,  and  a  fuitable 
annual  irictanae  to  the  prefent  Eari,  with  other 
|>aymems  prefcribed  by  the  truft-deed  ;  and  the 
afiaifs  oE  the  family  being  now  la  fuch  a  ilate 
that  we  deem  it  incumbent  on  ns  to.  carry  into 
complete  eSCciSt  the  piirpofe  and  intention  of  the 
late  Earl  of  D  t  The&efore,  we  do  hereby,  with 
and  under  the  burdens,  provifions,  reftri£bions, 
claufes  irritant  and  refolutlye,  heirein  after  con- 
tainedy  bind  and  oblige  ourfelves  duly  and  fuf^^ 
ficicntly  to  infeft  and  feife  the  liaid  E,  Earl  of 
D^  and  the  heirs-male  of  his  body ;  whom  fail* 
ING,  the  other  heirs  and  fubftitutes  particularly 
after  mentioned,  in  all  and  whole  the  lands, 
lordfhip,  earldom,  and  others  herein  after  parti^' . 
cularly  cnumers^ed,  to  be  held  of  our  refpec- 
tive  immediate  fuperiors  thereof,  in  the  fame  man- 
ner as  we  hold  or  may  hold  the  fame  ourfelves : 
And,  for  that  purpofe^  we  hereby  constitutb 
and  APPOINT 

and  each  of  them,  our  procurators, 
to  the  effeft  following,  hereby  empowering  them, 
and  each  of  them,  jointly  and  feverally,  to  ap- 

H  2  pear 
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pear  before  our  refpeftive  immediate  fuperiors  of 
the  faid  lands,  iordfhip,  earldom,  and  others,  or 
their  commiffioners  having  power  to  receive  re- 
fignations,  and  grant  new  infeftments  thereof,  and 
there,  by  ftaff  and  baton,  as  ufe  is,  to  refign  and 
furrender,  as  we  hereby  refign,  furf  ender,  upgive, 
overgive  and  deliver,  all  and  whole—  (here  the 
lands  were  described) — together  with  all  right,  title 
aQd  intereft   whatever,   of  and   concerning  the 
lands,  earldom,  lordihip,  and  others  before  men- 
tioned, anywife  competent  to  us  under  the  fore- 
faid  difpofition,  in  the  hands  of  our  faid  refpec- 
tive  immediate  lawful  fuperiors  thereof,  or  thdr 
commiflioners  forefaid,  in  favour  and  for  new 
'  infeftments  of  the  fame,  to  be  made,  given  and 
granted  to  the  faid  £,  Earl  of  D,  and  the  heirs- 
male  of  his  body ;  whom  failing,  to  the  honour- 
able F,  fecond  fon  of  the  faid  late  Earl,  and  the 
beirs-male  of  his  body ;  whom  failing,  to  the 
daughters  of  the  faid  Earl  of  D  in  the  order  of 
their  feniority,  and  the  heirs-male  of  their  bodies 
refpeftivcly ;  whom  failing,  to  the  daughters  of 
the  faid  F  in  the  order  of  their  feniority,  and  the 
heirs-male  of  their  bodies  refpedively ;    whom 
failing,  to  the  heirs  whomfoever  of  the  body  of 
the  faid  E,  Earl  of  D  ;    whom  failing,  to  the 
heirs  whomfoever  of  the  body  of  the   faid  F  ; 
WHOM  failing,  to  Lady  G,  now  the  only  furviv- 
ing  daughter  of  the  faid  C,  Earl  of  D,  and  the 
heir^-male  of  her  body }  whom  failing,  to  the 
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daughters  of  the  faid  Lady  G,  in  the  order  of  their 
feniority,  and  the  heirs-male  of  their  bodies  re- 
Ipeftively  ;  whom  failing,  to  the  heirs  whomfo- 
eycr  of  the  body  of  the  faid  Lady  G  ;  whom 
BAILING,  to  th6  heirs  whomfoever  of  the  body  of 
H,  great-grandfather  of  the  faid  C,  late  Earl  of 
D  ;  whom  failing,  to  the  heirs  whomfoever  fuc- 
ceeding  to  the  dignity  of  the  Earl  of  D ;  whom 
ALL  failing,  to  the  neareft  heirs  whomfoever  of 
the  faid  C,  late  Earl  of  D,  and  their  ailignees, 
the  eldefl:  daughter  or  female  heir  always  exclud- 
ing the  reft,  or  heirs-portioners,  through  the  whole 
courfe  of  the  fucceflion ;  excluding  always  from 
the  fucceifion  of  the  faid  lands,  lordfhip,  earldom 
and  others,  all  idiots,  or  perfons  in  a  ftate  of  in- 
capacity,  all  perfons  attainted  of  high  treafon  or 
felony,  and  any  perfon  who  may  in  law  be  in- 
capable of  holding  property,  and  that  while  the 
faid  incapacities  remain,  and  until  they  fhall  be 
removed  in  due  courfe  of  law,  heritably  and  irre- 
deemably, in  due  and  competent  form ;  but  al- 
ways with  and  under  the  forefaid  exclufions,  and 
the  reftrifl:ions,  conditions,  provifions,  appoint- 
ments, prohibitions,  declarations,  and  claufj^s  irri- 
tant and  refolutive  herein  after  contained,  and 
which  arc  hereby  appointed  to  be  inferted  verba- 
iim  in  the  infeftments  to  follow  hereon,  and  in  all 
the  fucceeding  inveftitures,  rights  and  convey- 
ances of  the  faid  lands,  in  the  perfon  of  any  of  the 
bcir§  of  tailzie,  or  by  which  the  tailzied  eftate 
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ft  all  at  any  time  be  bruiked  or  enjoyed  by  them.^ 
TiiAT  IS  TO  SAY,  PROVIDED,  and  it  IS  hereby  an 
POINTED  and  ORDAINED, ^that  wherever  the  eftate, 
according  to  the  above  courfe  of  fucceffion,  would 
devolve  upon  an  idiot,  or  perfon  attainted  of  high 
treafon  or  felony,  or  of  a  perfon  who  in  law  may 
be  rendered  incapable  to  hold  property,  the  fuc- 
ceffion fhall  then,  and  in  every  fu^h  cafe,  pafs 
over  fuch  perfons,  they  being  exprefsiy  excluded 
from  fucceeding^  as  herein  before  provided  for, 
and  (hall  devolve  on  the  next  heir  in  the  order 
of  the  tailzie,  after  the  perfon  or  perfons  fo  to  be 
excluded,  and  who  would  have  fucceeded,  had 
the  excluded  perfons  not  been  in  exigence ;  and 
THAT  fiich  next  heir  of  tailzie  (hall  be  the  perfoH 
entitled  to  fucceed,  and  to  make  up  titles  to,  a^ 
take  up  the  tailzied  eftate  as  heir  of  tailzie,  lA 
virtue  of  this  fettlem^t ;  any  thing  herein  con- 
tained to  the  contrary  notwithftanding  :  And  in 
cafe  the  incapacity  of  any  of  the  perfons  called 
to  the  fucceffion,  from  one  or  other  of  the  caufe^ 
above  expre(fed,  ihall  not  have  been  afcertained 
by  a  regular  procefs  at  law,  before  the  faid  fuccef- 
fion fliall  have  been  opened  to  fuch  heir  or  hcirJi:, 
the  next  heir  entitled  to  take  up  the  fucceffion 
in  manner  forefaid,  or  his  tutors  or  curators^  if  he 
be  under  age,  or  his  adminiftrator  in  law,  ^« 
hereby  authorifed  to  bring  the  necefTary  actions 
for  afcertaining  the  faid  incapacities,  and  com- 
pleting his -title  to  the  faid.Jl^te,.  he  being  a|- 
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w^ys  ftibjefl:  to  all  the  conditions,  reftriftions,  de- 
clsirations,  and  claufes  irritant  and  refolutive,  as 
if  he  had  entered  in  the  ordinary  courfe  of  fue- 
ceffion;  Further  provided,  as  it  is  hereby  ap- 
pointed and  ordained,  that  the  faid  E,  Earl  of 
D,  and  the  whole  fubftitutes  or  heirs  of  tailzie 
fubftituted  to  him,  through  the  whole  courfe  of 
fucceffion,  after  their  fucceeiding  to  the  faid 
tailzied  eftate,  fiiall  retaih  or  aflume  the  name  of 
D,  and  the  fame  armorial  bearing  -as  was  ufed  by 
the  faid  C,  Eari  of  D,  the  hufbands  of  the  f<emak 
heirs  being  obliged  to  ufe  the  faid  name  and  arm« 
in  fo  far  as  the  law  of  heraldry  will  allow  ;  and 
PROVIDED  ALWAYS,  that  it  (hall  not  bye  lawful  to 
the  faid  E,  Earl  of  D,  or  any  of  the  heirs  or  fubftfc- 
tutes  in  the  abave  deftinatiofl,  to  alter,  inter*. 

RUPT,  or  FRUSTRATE  the  ORDER  and  COURSE, of 

SUCCESSION  hereby  cftablifhed,  or  otherwife  than 
is  herein  after  prefcribed  and  allowed  ;    nor  to 

SELL,    ALIENATE,.  FEU,    WADSET,  Or  gratuitoufly 

msPONE  the  lands  and  tailzied  eftate  hereby  con- 
veyed ;  NQR  to  burden  or  incumber  the  fame  with 
DEBTS,  not  to  contrad  debts  which  may  in  any 
fliape  affeft  the  fame,  either  before  or  after  their 
fucceffion  thereto ;  no&  to  alienate,  assign,  or 
JUET  in  l^ase,  the  rents  and  revenues  of  the  faid 
eftate,  except  in  the  manner  and  for  the  purpofes 
herein  after  expreffed ;  nor  to  grant  tacks 
or  LEASES  of  any  part  of  the  eftate,  with  dimi- 
QrUtion  of  the    rental,    uiilefs  the  former   rent 
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cannot  be  obtained,  in  which  cafe  the  ^d 
£,  Earl'  of  D,  and  the  hdrs  hereby  fiibftituted 
to  him,  Ihall  have  liberty  to  let  the  faid  lands  by 
piblic  roup,  to  the  higheft  bidder,  after  having 
advertifed  them  at  leaft  thrice  in  one  of  the  newf- 
papers  pilbli&ed  in  Edinburgh;  nor  fliatl  it  be 
lawful  for  them  to  take  any  fines  or  grafliim  for 
the  leafes  granted  by  them,  nor  to  let  the  lands 
for  a  longer  period  than  twenty-five  years  or  nine^ 
teen  years,  and  the  lifetime  of  the  lefiee,  nor  the 
manfion-houfe,  garden,  and  parks  around  the 
lame,  longer  than  for  the  lifetime  of  the  heir  in 
poffellion,  nor  to  do  any  a^  or  deed  whereby  the 
dtate,  or  any  part  thereof,  may  be  adjudged  or  e- 
vifted  from  the  fiiid  E  Earl  of  D,  or  th?  heirs  of 
entail  fubflituted  to  him  j  And  in  cafe  the  faid  E 
Zarl  of  D,  or  any  of  the  heirs  of  tailzie  fubftituted 
to  him,  fhall  contravene  in  any  of  the  particulars 
above  mentioned,  either  by  omitting  or  neglefling 
to  do  what,  by  the  provilions  and  conditic^is,  is  re^ 
quired  to  be  done,  or  by  doing  what  is  prohitrited 
and  debarred,  it  is  hereby  D£CLared  and  ordain- 
ed, not  only  that  the  a£ts  of  contravention  fliall 
be  null  and  void,  and  of  no  force  or  effeft,  fo  far 
as  may  concern  the  faid  lands  and  eftate,  but. 
ALSO  that  the  perfon  contravening  fhall,  for  hiia 
or  herfelf,  but  not  for  the  defcendants  of  his  or 
her  body,  amit,  lose,  and  forfeit  the  tailzied 
eftate  ;  and  that  his  or  her  right  or  title  thereto^ 
and  intereft  thereon,  fhall  be,  by  the  contraven- 
tion. 
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tion,  refalved,  and  becbme  ipsojaetavoid  and  null ; 
and  the  tailzied  eftate  ihall  thereupon  fall,  de« 
v^lve,  and  belong  to  the  next  heir  of  tailzie,  who, 
were  the  contravener  dead,  would  fucceed  there- 
to, although  defcended  of  the  contravener's  body ; 
which  next  heir  of  tailzie  may,  upon  the  contra- 
venticm  and  under  the  ftatute,  purfue  a  declarator 
of  irritancy  of  the  right  of  the  heir  in  pofleflion^ 
and  ferve  him  or  herfelf  heir  to  the  perfon  who 
died  laft  vefted  and  feifed  in  the  fee  of  the  e« 
ftate,  and  did  not  contravene  without  the  necef- 
fity  of  reprefenting  the  contravraer,  or  may  make 
up  titles  by  adjudication,  thereby  divefting  the 
heir  in  pofTeffion,  and  veiling  him  or  her  in  the 
faid  tailzied  eftate,  fuch  heir  being  always  fubjed, 
in  whatever  way  the  title  may  have  been  com* 
pleted,  to  the  whole  conditions,  reftriftions,  de- 
clarations, and  claufes  irritant  and  refolutive,  as 
herein  contained ;  And  in  cafe  the  faid  next  heir 
fliall  not,  within  three  years  after  the  contraven- 
tion, avail  himfelf  thereof,  it  is  hereby  DECLAREiiJ, 
that  any  one  of  the  fubftilutes  in  the  above  defti- 
nation  may  infift  in  fuch  aftion  to  the  effcSt  of 
forfeiting  the  contravener,  and  transferring  the 
eftate  to  the  faid  next  heir,  fubject  always  to  the 
conditions  and  reftridions  as  above  expreffed : 
And  it  is  hereby  declared,  that  the  heir  contra- 
vening is,  and  ihall  be,  excluded  from  being  the 
adminiftrator,  or  faftorjor  curator  of  the  faid  next 
heir  fucceedine  to  him  in  the  contravention,  in  fo 

for 
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far  as  relates  to  the  faid  tailzied  eftate;  saving  and 
K£S£RviNG  to  the  faid  £  Earl  of  D,  and  his  heirs 
of  tailzie  fubftitQted  to  him,  in  lieu  of  terce.  and 
af  the  courtefy  of  Scotland  (ixrhich  are  hereby 
both  exprefsiy  excluded)^  full  power  and  liberty 
to  grant  'Kferent  provifions  out  of  the  eftate  by  ifi# 
feftment  to  their  wives  or  hufbands,  the  £uHe  not 
exceeding  a  fum  equal  to  one-fourth  part  of  rhe 
yearly  rent  of  the  eftate  for  the  time,  all  public 
and  parochial   burdens  deduded,   provided   the 
iame  be  not  done  by  way  of  locality  of  lands, 
which  is  hereby  exprefsiy  excluded,  but  aa  an  he- 
fitable  fecurity  merely  over  certain  rents,  equal 
to  the  value  of  the  annuity,  reftri^ed  in  manner 
forefaid,  and  with  this  quality  and  condition,  that 
the  laid  annuity  and  provifion  fhall  not  become  the 
ground  of  diligence,  real  or  perfonal,  agaiitft  the 
heir  of  tailzie,  or  againft  the  tailzied  eftate,  ex<* 
cepting  in  the  form  of  an  adion  of  mails  and  du- 
ties, for  recovering:  the  rents  ipecially  allocated^ 
for  fecuring  the  laid  annuity  or  provifion  from  the 
tenants  and  poffe^Tors  liable  tor  the  faid  rents ;  As 
AX^sOj  SAviKQ  a^d  RESERVING  full  power  to  the 
£itd  £  Earl  of  D,  and  to  the  heirs  of  tailzie  here- 
lyf  fubftituted  to  him^  to  give  provifions  to  any 
othier  child  or  children  be  or  they  may  have,  be* 
jides  the  heir  who  is  to  fueceed,  by  granting  to 
fuch  younger  child  or  children,  annuities  one  or 
ixkore,  the^  whole  not  exceeding  a  fum  anfwering 
to  five  per  cent,  of  a  capital  equal  to  the  amount 

of 
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of  fcmr  ycirs  free  rent  of  the  eftate  at  the  time, 
hut  ful)3e£t  to  this  reftridlioQ  always,  that  if  there 
be  only  one  younger  child  at  the  time  of  the  pro* 
vifions  becoming  due,  the  fame  (hall  be  reftrided 
to  an  annuity  anfwering  to  fiye  per.cem.  of  a 
capital  eqtial  to  one  year  and  a  half  free  rent  of 
the  eftate;  or  if  two  younger  children,  to  an  an« 
nnity  anfwering  lo  five  per  cent,  of  a  capitai 
equal  to  three  years  free  rent;  in  security  of 
which  annuities^  a  fpecific  allocation  of  fo  much 
of  the  rents  of  the  eftate  as  will  anfwer  the  fame, 
m  the  .different  events  above  provided  for,  may  be 
granted  ia  the  fame  way  as  for  anfwenng  the  air*^ 
fiuity  or  provifions  for  the  widows  or  hufbands  of 
the  heirs  of  entail,  as  above  provided  for,  and  un* 
4er  the  condition  thereto  annexed  ;  hede-emable 
ALWAYS  the  faid  annuities  in  favour  of  the  younger 
children  by  the  heir  in  pofleffion  at  any  time,  mar 
king  payment  to  the  perfons  entitled  thereto,  or 
Jo  their  afEgnees,  of  the  fum  of  lool.  Sterling 
for  every  5I.  of  annuity,  which.fhall  be  and  is  facre- 
Jb^y  appointed  as  a  full  fatisfajflion  and  extin^oA 
oiF  the  annuity  ;  Pkoviding  that  if  the  iaid  feur 
duty  and  power  of  making. provifions  for  wives  or, 
^uibands,  or.  the  younger,  children  of. the  heirs, 
Sxail  have  been  once  exercifed,  and  fliall  again  be 
exercifed  by  a  fuccteding  heir  of  entiail  during  the 
existence  of  the  former  provifions  ;  then^  during 
the  exiftence  of  the  firft  provifions^  the  feconc^ 
f»rpvifions  of  ..(he  fame  kind  fhall  beTeftriftedio 

one 
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one  half  only  of  what  they  might  have  b^n, 
had  the  firft  provifions  been  extinguiflied';  and 
tvbich  fecoad  provifions  fo  reftrided  by  the  exift- 
ence  of  firft  provifions,  fhall  proportionally  in- 
creafe  as  the  former  provifions  fall,  by  the  death 
of  the  firft  annuitants,  whether  hufbands,  widows, 
or  children,  until  the  fecond  provifions,  by  a  total 
celTation  of  the  burden  of  the  firft,  fhall  come  to 
take  their  full  effed,  according  to  the  grant  and 
conilitution  thereof ;  and  in  like  manner,  if 
there  fhall  be  a  third  exercife  of  the  faculty,  it 
jhall  be  with  and  under  the  like  conditions  as 
aforefaid,  that  the  provifions  fhall,  during  the 
fubfiftence  of  the  prior  provifions,  take  effed  for 
one  fourth  only  of  the  whole,  and  fo  on  in  the 
fame  ratio,  in  cafe  of  fubfequfsnt  exercifes  of  the 
faculty  during  the  exiftence  of  the  former  ones ; 
but,  in  all  cafes,  the  fubfequent  provifions  (hall 
grow  and  increafe'in  their  order  by  additions  from 
the  falling  in  or  extindion  of  the  prior  provifions, 
in  manner  forefaid :  And  it  is  hereby  declared, 
APPOINTED  and  ORDAINED,  that  the  heir  of  tail- 
zie in  pofleffion  fhall  each  year  apply  a  fum  equal 
to  one  fourth  part  of  the  free  rents  of  the  edate, 
after  deduding  the  parochial  and  public  burthens, 
and  the  fubfifting  annuities  in  favour  of  wives, 
hufbands  and  children,  in  redeeming  the  annui- 
ties or  annualrents  granted  or  due  by  way  of  pro- 
vifions to  children,  when  the  provifions  have  be- 
come effedual,^  Ui.  fuch  a  manner  that  thofe  inte- 
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refted  thertm  may  have  a  title  to  receive  the  re-» 
demptioa  money ;  or,  when  that  is  not  the  cafe,  in 
laying  it  out  at  the  fight  of  any  two  of  the  heirs  of 
tailzie  in  being,  who  are  of  age,  or  of  the  hof- 
bands  of  any  two  of  them  who  are  married,  or 
under  the  authority  and  infpedlon  of  the  Court  of 
Seilion,  as  a  fund  for  that  purpofe,  upon  (ecuri- 
ties  taken  payable  to  thofe  who  have  intereft 
in  the  provifions,  in  fuch  a  manner  that  the  rights 
thereto  may  operate  and  take  effed,  accord* 
ing  to  the  contingencies  to  which  the  fame  are 
fubjeAj  and  if  the  heir  of  tailzie  in  pofleffion 
fliall,  at  any  time  for  the  fpace  of  two  years  to- 
gether, fail  to  make  fuch  application  of  the  rents 
aforefaid,  it  fhali  be  competent  to  any  one  of  the 
children,  or  any  heir  of  entail,  to  bring  an  a&ion 
againft  the  heir  in  pofleflion,  concluding  that  the 
rents  of  the  eftate,  after  allowance  of  what  may 
be  deemed  necelTary  for  the  aliment  of  the  faid 
heir,  and  not  lefs  than  one  fourth  of  the  faid  rents^ 
fhall  be  fequeftrated  and  fet  apart,  in  the  firft  place^ 
for  replacing  that  part  of  the  rents  which  fhould 
have  been  applied  in  redemption  of  the  annuities 
in  time  paft,  in  manner  above  prefcribed ;  and 
fecondly,  as  a  fund  to  be  applied  annually  in  re^ 
demption  of  the  annuities  that  may  then  fubfift, 
until  the  fame  ihall  be  completely  redeemed,  fuch 
payments  being  made  to  the  children  refpedively 
pari  passu  in  a  regular  courfe  of  payment,  accord- 
ing* to  the  order  and  priority  of  the  provifions,'  the 
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and  fo  on  in  progreiTion  ay  and  until  the  wbole 
fubiifting  p-ovifions  are  fatisfied«     And  it  h  fur- 
ther appointed  and  ORDAINED,  that  whenever 
the  fucceifion  ihall  devolve  npon  a  minor  heir  oC 
tailzie^  and  it  ihallfo  happen  that,  by  the  appUca«^ 
tion  of  one  fourth  of  the  free  rents  as  aforefaid, 
the  fnbififting  proTtijoi^  may  be  paid  off  within 
tihe  period  of  the  heir's  minority  ;  then  the  mit^of 
heir  is  hercfby  obliced,  from  the  period  at  which 
.  tiie  faid  provilions  fhall  be  paid  off,  to  the  period 
of  his  or  her  arrival  at  majority,  to  lay  out,  smhu*- 
ally,  a  fum  equal  ta  one  fourth  part  of  the  renta 
of  theeftate  a&aforefaid  ;  the  iaid  fums  to  be  di- 
vid<sd  equally  betwixt  the  brothers  and  fifters  of 
the  heir;  and  which  appropriation,  the  faid  young- 
er  children,  or  thofe  ading  for  them,  {hall  be  at 
liberty  to  enforce  in  manner  above  written ;  And 
it  is  further  declared,  that  if  the  faid  £,  Earl 
of  D,  or  any  heirs  of  tailzie  in  poffei&dn,  fhaji 
happen  to  die,  without  having  exercifed  the  pow- 
er and  faculty  hereby  conferred,  of  providing  for 
wives,  huibands,  or  children ;  then,  and  in  fuch 
cafe,  and  fo  often  as  the  fame  fliall  occur  on  the 
death  of  an  heir  of  entail  in  poffeiTion,  the  whole, 
provifions  hereby  allowed  to  be  made,  whether 
in  favour  of  wives,  or  huibands,  or  children,  fhall, 
ipsojure^  take  place  and  be  effe£tual  to  and  in  fa- 
vour of  the  wife,  and  husband,  and  children,  who 
might,  by  an  exercife  of  the  faculty,  have,  had 
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the  provifiotis  thereby  allawed  to  be  made,  sub^ 
j£CT  ALWAYS  to  the  conditions  and  limitations  ani 
nexed  to  and  afFeding  the  exercife  of  the  facul- 
ty ;  AND  the  remaining  heirs  of  entail  who  &ail 
enjoy  and  poflefethe  tailzied  eftate,^!!  be^  and 
they  are  hereby  Bou^rn  and  obliged  to  make^ 
execute -and  grant,  ^U  fuch  prbpa*  and  necdlary 
deeds^  for  edabiiflmig  and  making  e£Fedual,  in  a 
legal' andh^bilemahnerj^  the  faid  provifions  oat  of 
the  ..tailzied  eflate^  ss  the  heir$  of  tailzie:  who 
ought  ta  have:  exercifed  the  faculty,  might  or 
could  bave  made  or  granted  the  lame ;  And  it  j3 
hereby  DECLARED,  APPOiKTio;,  ahd  ordained^ 
thai:  whetheif  provifions  hxv^  been  n!kade  for  chiU 
dren  by  a  deed  executed  hy  bxl  heir  of  entail  in 
pofleffion^  or  have  taken:  place  ipso  jute  by  virtue 
of  the  preceding  claufes,  none  of  them  ihall  have 
powei*  to  difpofe  of  or  .burden  their  (hares  or  inte«> 
reft:  thferdn,  until  they  att^n  msyorrty  or  be  mar* 
ried  ;  with  this:  excepti<m,  that  the  tutors  of  the 
children,  or  the  minors,  with  cosifait  of  their  en* 
isttors,  may,  for  the  purpofes  of  education,  or  fet* 
tixig  out  the  minor  in  the  worlds  difpofe  of  or  bur« 
den  the  whole  or  any  part  of  the  fatd  provifions^ 
and  to  that  extent  the  faid  p^'ovifions  ihall  be  held 
as  a  vefted  right  in  the  children^  and  ai&gnable  or 
tnmsferable  in  manner  forefaid,  any  thing  herein 
to  the  contrary  notwithftandiag;  And  it  is  fur.^ 
ther  f>£CLA.R£D^  that  in  cafe  of  a  child  or  children 
dying  before  majority  or  marriage^  and  without 
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difpoiing  of  or  burdening  his  or  her  fhare,  in 
manner  forefaid,  the  fame  ihall  divide  equally 
amongft  the  furviving  younger  children.  Fur- 
ther, it  is  hereby  appointed  and  ordained,  that 
in  cafe  of  a  devolution  of  the  fucceilion,  upon  the 
exclufion  of  a  perfon  in  a  itate  of  natural  incapa* 
city,  the  heir  of  tailzie  fucceeding,  and  all  fubfe- 
quent  heirs  of  tailzie  in  pofleflion,  shajll,  and 
they  are  hereby  bound  to  make  a  reafonable  pro- 
vifion  out  of  the  rents  of  the  tailzied  eftaie,  for 
the  aliment  of  the  excluded  perfon,  fuitable  to 
his  or  her  z&udl  circumftances,  the  amount  there- 
of to  be  fixed  by  the  decree,  in  virtue  of  which 
he  or  ihe  ihall  be  excluded,  which  provifion  is 
hereby  declared  to  be  a  burden  on  the  eftate,  of 
the  fame  kind  with  a  provifion  to  a  hufband  or 
wife  of  an  heir  of  entail,  and  as  fuch  to  limit  or 
reflrain,  while  it  fubfifts,  the  effed  of  any  future 
proviiions  to  wives  or  hulbands,  and  to  be  prefer- 
able thereto  in  refped  to  payment ;  And  it  is  here- 
by APPOINTED  and  ORDAINED,  that  if,  by  any  of 
the  forefaid  exclufions,  or  by  the  contravention 
of  an  heir  of*  tailzie  in  poffeiEon,  the  fucceffion 
ihall  devolve  upon  a  more  remote  heir  of  tailzie^ 
THEN,  and  in  any  of  thefe  cafes,  the  wife,  huf- 
band, and  children  of  the  perfon  excluded  or  con- 
travening, other  than  an  heir  entitled  upon  the 
devolution  to  fucceed  to  the  tailzied  eilate,  fuch 
wife,  hufband,  and  children,  being  themfelves 
lender  no  legal  incapacities  or  difability  to  take 
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aind  enjoy,  fliall,  immediately  on  the  devolution 
taking  place,  be  entitled  to  provifions  out  of  the 
tailzied  eftate,  to  the  fame  extent,  and  in  the  fame 
manner,  as  if  the  excluded  or  contravening  per- 
fon  had  been  an  heir  of  tailzie  dying  in  poffeffion  ; 
AND  the  next  heir  fo  fucceeding  by  the  devolu- 
tion, and  all  fucceeding  heirs  of  tailzie,  ftiall  be, 
and  they  are  hereby  bound  and  obliged  to  make 
and  execute  all  proper  and  neceffary  deeds  for 
rendering  chefe  provifions  eflFeftual,  but  fubjeft  to 
the  whole  qualities,  conditions,  and  reftriftions 
affefting  the  provifions  to  be  made  for  wives, 
hulbands,  or  children,  above  written;  And  in 
LIKE  MANNER  it  is  hereby  appointed  and  or- 
dained, that  if  the  tailzied  eftate  fhall  at  any  time 
devolve  on  an  heir  of  entail,  whofe  parent  was  not 
in  poffeffion  of  the  eftate  at  the  time  of  his  or  her 
death,  the  wife  or  hufband  and  younger  children 
of  fuch  perfon,  the  children  not  having  arrived  at 
majority,  and  being  unmarried,  fliall,  on  fuch  de- 
volution of  the  eftate,  be  entitled  to  provifions 
out  of  tlie  tailzied  eftate,  to  the  fame  extent,  and 
•in  the  fame  manner,  as  if  they  had  been  the  wife 
or  ^uft)and  and  children  of  an  heir  of  entail  dying 
in  poffeffion,  fuch  provifions  being  always  fubjeft 
to  the  qualities,  conditions,  and  reftriftions  above 
cxpreffed  :  And  it  is  hereby  further  appointed 
and  ORDAINED,  that  if  the  incapacities,  difabilities, 
or  caufes,  on  account  of  which  any  heir  of  entail 
is  excluded  from  the  poffeffion,  fhall  be  removed, 
VOL.  V.  •  I  or 
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or  ceafe,  after  the  next  heir  of  tailzie  has  a&ually 
fupceeded,  then,  and  in  that  cafe,  the  perfons  who 
wi^re  excluded  ihall  be  reftored  and  placed  in  jthe 
fame  fituation  which  they  held  or  might  have 
held  in  the  tailzie  and  fucceflion,  had  they  never* 
been  excluded,  the  right  of  the  heir  of  tailzie 
who  filled  his  or  her  place  being  from  thenceforth 
^t  an  end  ;  as  also,  if,  after  the  fucceifion  to  the 
eftate  (hail  have  opened  to  an  heir  of  entail,  or 
nearer  heir  of  tailzie  ihall  come  into  exillence^ 
then  the  heir  who  may  have  fucceeded  (hall  be 
ei^cluded  by  the  faid  nearer  exifting  heir  of  tailzie, 
who  fhall  be  entitled  to  fucceed  ;  and  in  either  of 
the  above  cafes,  the  heir  of  tailzie  in  pofleilipn 
ihall  be  bound  and  obliged  to  denude  and  diveH: 
hiipfelf  or  herfelf  of  the  tailzied  eftate,  to  and  in 
favour  of  the  perfpn  reftored  a$  aforeiaid,  or  to  the 
i^^rer  heir  who  fhall  refpedively  have  accefs  and 
be  enabled  to  eftablifh.  a  right  and  title  to  the  faid 
tailzied  eftate  in  their  own  perfom,  in  the  fame 
manner  and  with  the  fame  efied  as  in  a  contra- 
vention,  and  on  the  devolution  following"  there- 
iipon  i  without  prejudice  always  to  the  right  of 
the  heir  of  tailzie,  whofe  title  is  voided  in  any  of 
t;he  ways  above  mentioned,  to  the  rents  of  the 
tailzied  eftate,  preceding  the  firft  term  of  Whit- 
funday  or  Martinmas  immediately  after  the  birth 
of  the  nearer  heir,  or  after  the  commencement  of 
the  adion  by  the  heir  formerly  excluded,  for  re- 
covering hi^  tight,  as  the  cafe  may  be :  And  in 
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all  atid  each  of  thefe  cafes,  the  heir  who  has  been 
excluded,  and  who  is  nearer  in  defcent  than  the 
perfon  in  poifeiSon,  may,  and  is  hereby  autho- 
rifed  to  infid  in  an  adion  for  fetting  afide  the  right 
of  the  heir  in  pofTeiTion,  and  may  alfo  thereupon 
ferve  himfelf  heir  to  the  perfon  who  died  lafl  in« 
feft,  and  in  the  fee  of  the  entailed  edate,  without, 
however,  ]reprefenting  the  faid  heir,  other  than 
as  heir  of  entail,  and  fubjed  always  to  the  whole 
excluiions,  limitations,  reftridions,  conditions,  pro- 
vifions,  declarations,  and  claufes  irritant  and  refolu- 
tive,  herein  contained:  And  lastly,  provided, 
^nd  it  is  hereby  ap?oikt£|!>  and  odldained,  that 
a^U  the  heirs  of  tailzie  hereby  nominated  and  ap- 
pointed, and  e^edually  entitled  to  fucceed,  ^nd 
to  or  upon  whom  the  tailzied  eftate  ih^U  defcexid 
or  djevolye,  in  the  courfe  of  fucceifion,  in  virtue 
hereof,  (hall  make  up  their  titles  to  the  tailzied 
eftate,  and  (hall  poflefs  the  f;^me  only  as  heirs  o£ 
tailzie,  under  and  by  virtue  of  this  fettlement  and 
tailzie,  and  conformably  thereto,  and  not  in  any 
other  n^anner,  or  by  any  other  right  or  title  what<^ 
foever,  contrary  thereto  and  inconfillent  there^^ 
with ;  and  that  they  fhall  insert  in  every  fpe- 
cial  fervice,  retour,  charter,  precept  of  clarey  ia#> 
fefiment,  right,  conveyance,  and  tranfmijSion^ 
whereby  they  bruik,  enjoy,  and  poOefs  the  tailzied 
fftate,  the  whole  exclufions,  limitation;,  reftric- 
Upns,   conditions,   provifions,   appointments  and 

prohibitions,  declarations,  and  claufes.  irritant  an4 
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refolutive,  herein  contained,  the  omiffion  where- 
of, or  the  attemptmg  to  make  up  or  to  poflefs  the 
tailzied  eftate  by  any  other  title,  fhall,  in  terms 
of  the  panicular  provifion  of  the  ftatute  to  that 
effeft  made,  import  a  contravention  of  the  tailzie, 
and  of  the  irritant  and  refolutive  claufes  thereof, 
againft  the  perfon  fo  contravening,  but  not  againft 
the  heirs  of  his  or  her  body,  whereby  the  tailzied 
eftare  fhall  ipso  jure  accrue  and  devolve  on  the 
next  heir  of  tailzie,  although  defcended  of  the 
contravener's  body  ;  and  all  titles  made  up  con- 
trary to  the  tailzie  fhall  be,  and  the  fame  are  here- 
by declared  to  be,  void  and  null;  acts,  instru- 
ments, &c.  And  moreover,  we  hereby  assion 
and  convey  to  the  faid  E,  Earl  of  D,  and  the  heiti 
fubilituted  to  him,  the  whole  title  deeds  concerning 
the  lands  and  others  forefaid,  whole  claufes  there- 
of, with  alt  that  has  or  may  follow  thereupon^ 
AS  ALSO  the  rents  and  profits  of  the  faid  hods,  itk 
fo  far  as  not  uplifted  at  the  date  hereof  f  and  fi* 
NALLY,  we  hereby  empower 

,  and  each  of  them^  to 

obtain  this  prefent  tailzie  recorded  in  the  pard- 
cuLAR  REGISTER  kept  foT  TAILZIES,  agreeably  to 
the  aft  of  Parliament,  and  to  complete  the  fame 
by  charter  from  our  immediate  foperiors,  and  to 
take  infeftment  thereon ;  and,  for  further  fecu- 
rity,  we  consent  to  the  registration  hereof  in 
the  books  of  Council  and  Seffion,  or  of  any  other 
proper  Court,  therein  to  remain  for  prefervatioflt 
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:aad9  ^f  neceflary,  that,  all  eicecution  may  pafs  upcm 
a  decree  to  be  interponed  hereto  in  common  form ; 
and  for  that  purppfe  constitute 

OUR  PROCURATOaSy   &C* 

Ik  witness  whereof,  thefe  prefents,  &c« 

Thefe  different  examples  of  the  Entail,  with 
others  which  muft  neceflarily  be  given  under 
the  titles  of  Marriage  Contrafts  and  of  Servi- 
ces, will  probably  be  found  to  contain  moft  of 
the  conditions  for  which  the  conveyancer  in 
ordinary  prafkice  will  have  occafion ;  and  be- . 
fore  proceeding  to  give  an  example  of  the  Sar 
fine  on  the  Entail,  this  feems  to  be  the  proper 
place  for  fhowing  in  what  manner  the  powers 
of  altering  or  revoking  the  Entail  are  exer- 
cised. 


Deed  of  Alteration  of  an  Entail,  executed 
in  virtue  of  the  reserved  Powers  held  by  the 
Grantor  of  the  Tailzie. 

Know  all  men  by  thefe  prefents,  that  I,  A 
cfq.  of  A)  CONSIDERING  that,  by  a  deed  of  entail, 
ilated  9  I  difponed  the  barony  of  A  to 

and  in  &vour  of  A,  my  fon,  and  the  heirs  whom- 
foever  of  his  body;  whom  failing,  to  B,  my 
daufhler,  and  the  heirs  whomfoever  of  her  body } 

I  3  whom 
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whom  failing,  to  the  other  heirs  therein  particu*- 
larly  named ;  reserving  tome  full  power  to fe!l 
and  difpone  the  faid  lands,  and  to  contrad:  debt 
thereon ;  as  also,  to  revoke  the  laid  deed  in 
whole  or  in  part,  and  to  alter  or  innovate  the 
CONDITIONS  thereof,  and  order  of  fucceffion  there* 
in  prefcribed,  by  a  writing  under  my  hand ;  de- 
claring, that  whatever  alterations  ihall  be  made 
relative  to  the  faid  tailzie ^  either  as  to  the  order  of 
fucceflion,  or  as  to  the  conditions,  litpitations,  pro- 
hibitions, reftriftions,  exceptions,  powers,  faculties, 
and  claufes  irritant  and  refolutive,  therein  contain- 
ed, Ihall  be  held  as  part  of  the  faid  deed  of  tailzie, 
and  the  charters,  infeftments,  and  other  rights 
and  fecurities  to  follow  thereon,  fball  be  in  favour 
of  the  heirs  6{  tailzie,  according  to  the  rank  and 
order  of  fuctreilion,  aiid  under  the  conditions^  li-^ 
mitatioiis,  prohibitions,  reftri£tions,  exceptions,  , 
powers,  faculties,  and  claufes  irritant  and  refolu* 
tive,  to  be  inferted  in  fuch  writing,  to  be  fub- 
fcribed  by  me,  in  the  fame  way  as  if  the  faid  heirs 
and  members  of  tailzie  had  been  fo  raiiked  ;  and 
the  conditions,  limitations,  prohibitions,  reftric- 
tions,  e2:ceptions,  powers,  faculties  and  claufes 
Ittitant  an4  refolutive,  fo  expreifed  in  the  faid 
4&ed  of  entail,  as  the  faid  deed  iti  itfelf  mdte 
fully  bears  ;  And  I  being  refolved  tp  ej^ercife  the 
^bove  power,  in  the  manner  under  written,  have 
therefore  revoked,  as  I  hereby  revoke  thatpatt 
of  the  fubftitntion  pf  heirs  contaiiied  in  the  faid 

dee4 
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deed  of  entail,  which  follows  the  nomination  of 
C  my  nephew,  and  the  heirs  male  of  his  body, 
and  in  place  thereof  have  nominated  and  ap- 
pointed, as  1  hereby  nominate  and  appoint 
the  perfons  after  named  to  be  my  heirs  and  fuccef- 
fors  in  my  fold  lands  and  barony  of  A  and  others 
particularly  defcribed  in  the  faid  deed  of  e;itail,  af- 
ter the  faid  C  and  his  heirs  tnale,  viz. — (here  the 
new  destmatian  was  inserted) — All  which  heirs 
of  tailzie  above  mentioned,  as  well  as  the  prior 
heirs  contained  in  the  faid  deed  of  entail,  are  to 
poflefs  and  occupy  my  faid  lands  of  and 

others,  fubjed  to  the  conditions,  limitations,  pro- 
hibitions, reftridions,  claufes  irritant  and  refolu- 
tive,  exceptions,  powers,  faculties  and  refervations, 
contained  ill  the  faid  de^d  of  entail :  And  I  ap- 
point and  ordain  this  alteration  and  addition  to 
be  held  and  received  as  a  part  of  the  faid  deed  of 
entail,  and  to  be  inferted  and  engrofled  in  the  pro- 
curatories  and  inftruments  of  reiignation,  charters, 
retours,  precepts  and  infeftmencs  of  the  lands,  ba- 
rony, and  others  before  mentioned  ;  reserving 
always  full  power  and  liberty  to  me  to  alter  and 
revoke  thefe  pref^nts,  in  whole  or  in  part,  as  fully 
and  freely  as  if  the  fame  had  never  been  granted  ; 
AS  ALSO,  SAViNO  and  RESERVING  to  the  faid  A 
my  fon,  full  power  and  liberty  to  revoke  the 
fubftitution  of  heirs  contained  in  the  iaid  deed  of 
entail,  and  herein  before  written,  in  fo  far  as  re- 
gards the  faid  D — (one  of  the  new  destination) — 
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and  thereby  to  exclude  him  and  his  faid  heirs  from 
all  right  of  fucceflion  to  any  part  of  my  eftate  ^ 
AND  I  hereby  declare,  that  if  this  deed  of 
NOMINATION  and  ALTERATION  fhali  be  found 
in  my  repoiitories  after  my  death,  or  in  the 
cuftody  of  any  other  perfon,  unrevoked  by  me, 
the  fame  fliall  be  as  efiedual  as  if  it  had  been  de- 
livered or  recorded  in  the  regifter  of  tailzies,  and 
a  charter  and  infeftment  expede  thereon  during 
my  h'fe;  and  I  hereby  dispense  with  the  not  deli- 
very hereof:  And  I  do  further  appoint  thefe 
prefents  to  be  recorded  in  the  Register  of  Tail- 
zies, along  with,  and  as  part  of  my  faid  deed  of 
entail ;  and  for  the  more  fecurity,  I  also  con- 
sent to  the  registration  hereof  in  the  books 
of  Council  and  Seillon,,  &c. 


Deed  of  Revocation  of  an  Entaii. 

Be  it  known  to  all  men  by  thefe  prefents, 
that  I,  A,  considering  that  upon  the 

I  executed  a  difpofition  and  deed  of 
entail  of  my  lands  of  ,  and  other 

lands  and  eftates  belonging  to  me,  therein  de- 
fcribed,  in  favour  of  myfelf,  and,  after  my  death, 
in  favour  of  B  and  the  heirs  male  of  his  body  ; 
whom  failing,  to  C  and  the  heirs  male  of  his 
body  ;  whom  failing,  to  the  other  heirs  of  tailzie 
^ind  provifion  therein  mentioned,  but  uncjer  cer- 

taia 
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fain  conditions,  proyifions,  reftridions,  limications, 
claufes  irritant  and  refolutive,  and  declarations 
therein  contained ;  by  which  difpofition  and  deed 
of  entail,  I  referved  to  myfelf  full  power  and  li* 
berty,  by  any  deed  or  deeds  to  be  executed  by  me 
in  liege  potisUe^  to  revoke,  alter,  or  innovate  the 
lame,  or  the  courfe  of  fucceflion  thereby  appoint* 
ed,  or  to  alter  any  of  the  conditions,  provifions,  re- 
ilridions,  limitations,  irritancies,  and  declarations, 
powers  and  faculties,  therein  contained,  in  whole 
or  in  part,  or  to  add  thereto  other  and  further 
conditions,  limitations,  or  declarations,  as  I  fhould 
think  fit ;  but  declaring  that  no  revocation  or  aU 
teradon  of  the  faid  entail,  or  burdens  upon  the 
faid  entailed  eftate,  fliould  be  inferred  by  impli- 
cation Qt  conflruftion,  but  only  by  an  exprefs 
writing,  under  my  hand,  recalling  the  faid  deed  of 
entail,  or  altering  the  fame,  as  the  faid  difpofition 
or  deed  of  entail,  which  was  duly  recorded  in  the 
regifter  of  tailzies,  on  the  ,  and 

in  the  books  of  Sedion  ,  to  which 

reference  is  hereby  fpecially  made,  and  which  is 
herein  held  as  repeated  brevitatis  causa^  in  itfelf 
more  fully  bears  :  And  ^ow  seeing  that,  for  cer- 
tain  good  and  onerous  caufes,  I  have  lately  exe- 
cuted other  fettlements  of  my  lands  and  eftate, 
by  which  the  order  of  fucceflion  appointed  by  the 
forefaid  deed  of  entail  is  altered,  and  the  condi« 
lions  thereof  innovated  and  changed  ;  and  in  or- 

dcr 
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der  to  give  effeft  to  the  faid  fettlementg  latefjr 
executed  by  me,  it  is  neceffary  to  revoke  the 
forefaid  deed  of  entail  in  manner  after  mention- 
ed ;  THEREFORE  I  havc  REVOKED,  and  do  b^ 
thefe  prefenis  revoke  and  annul  the  difpufi- 
tion  and  deed  of  entail  before  narrated  and  refer- 
red to,  in  the  whole  heads,  articles,  claufes,  and 
Conditions  of  the  fame,  ai^td  declare  the  lame, 
and  all  that  has  followed  thereon,  to  be  null  and 
VOID  to  all  intents  and  purpofes,  and  to  be  of  no 
force,  ftrength,  or  effeft,  in  the  fame  manner  as  if 
the  faid  difpoiition  and  deed  of  entail  had  never 
been  executed  by  me  ;  and  I  dispense  with  the 
delivery  of  thefe  prefents,  declaring  that  the  feme, 
though  found  lying  in  my  repofitories  aft',?r  my 
death,  or  in  the  cuftody  of  any  perfon  to  whom  I 
may  entruft  the  fame,  (hall  be  equally  valid  and 
effeftual  aa  if  the  fame  were  delivered  by  me  td 
the  perfons  who,  in  virtue  of  the  fettlements  lately 
executed  by  me,  as  aforefaid,  are  appointed  to . 
fucceed  to  my  faid  lands  and  eflates ;  and  I  con- 
I^ENT  to  the  fegiftratiGai  hereof  in  the  books  of 
Council  and  Sei&on,  or  otbefs  competent,  therein 
fo  remain  for  prefervation,  and  alfo  in  the  regifter 
()f  tailzies,  for  publication ;  and  I  coNsi  itute 

,  MY 

PROCURATORS  fof  that  pufpofe,  &c.    In  wit* 

j^ESS  WHEREOF,.  &C. 
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Registration  of  the  foregoing   Deed. 

A  rerocation  of  this  kind  will  be  ordered  to 
be  recorded  by  the  Court  in  the  Regifter  of 
Tailzies.  The  application  may  be  made  in  this 
form : 

Unto  tlie  Right  Honourable  the  Lords  of 
Council  and  Session, 

Tsk  Petition  of  A  of  ,  JE^q. 

Himbly  shewethj 

That  on  the  ,  the  petitioner  exe- 

cuted a  deed  of  entail,  of  fundry  lands  lying  in 
the  county  of  ,  in  favour  of 

hitnfelf  and  the  heirs  male  of  his  body ;  whom 
failing,  to  the  other  heirs  and  fubftitutes  therein 
mentioned,  containing  the  ufual  prohibitory,  ir- 
ritant, and  refolutive  claufes ;  which  deed  was 
produced  to  your  Lordfhips,  and,  under  your  au^^ 
thority,  regiftered  in  the  Regifter  of  Entails,  on 
the  9  and  in  the  books  of  Seflion  ; 

an  extrafl  whereof  is  herewith  produced. 

That  the  abovementioned  entail  has  lately  been 
revoked  by  the  petitioner,  by  a  deed  of  revoca- 
tion, executed  by  him  on  the  ,  alfo 
herewith  produced  ;  which  deed  of  revocation  the 
petitioner  is  defirous  of  having  recorded  in  the 
faid  Regifter  of  Tailzies. 

Mat 
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May  it  therefore  pleafe  your  Lordlhips  to  in- 
terpone  your  authority  to  the  faid  deed  of 
revocation,  and  to  grant  warrant  to  the 
keeper  of  the  Regifter  of  Entails,  for  re^ 
cording  the  fame  in  that  regifter,  in  tero^ 
of  the  fiatute  1685. 

According  to  Justice,  &c. 

Signed  by  Counsel 

Thefe  forms  will  fuffice.  But  I  cannot  leave 
this  fubjeft  without  hazarding  an  obfervation 
that  appears  to  me  capable  of  leading  to  a  con- 
fiderable  improvement  on  the  conditions  of  the 
Entail,  and  which  I  therefore  beg  leave  to  fubmit 
to  the  confideration  of  the  more  experienced 
conveyancer.  It  is  ufual  in  the  entail  to  per- 
mit the  heir  in  pofleflion  to  fecure  a  jointure 
to  his  widow  of  one  third  of  the  rent,  and 
three  years*  rent  of  the  eftate,  as  a  provifion 
for  the  younger  children  ;  provifions  which, 
when  they  take  efFedb,  mull  encumber  an  heir 
of  entail  (who  is,  in  fadt,  nothing  elfe  than  a 
liferenter),  in  a  manner  that  muft  preclude 
him  from  fupporting  the  honour  of  the  family 
he  reprefents,  or  muft  inevitably  link  him  in 
debt  For  inftance,  fuppofe  the  eftate  to  yield 
a  free  rent  of  lOOOl.  Sterling,  330l.  of  this  goes 
to  the  widow  of  the  laft  proprietor ;  and  his 

children 


PHOVIDI^G  WIDOWS  AND  CHILDRtN.        141 

cluldren  draw  SOOOL;  which,  in  mod  entails, 
is  ordered  to  be  paid  off  within  a  certain  pe- 
riod. Let  us  fee,  then,  in  what  fituation  the 
heir  of  entail  will  be  placed  by  the  preflure  of 
this  burden.  It  feems  fcarcely  poffible  to  fet 
apart  a  Anking  fund  of  more  than  sooL  a 
year  for  anfwering  the  children's  provifions ; 
and  even  this  will  *  require  to  operate  for  1 5 
years,  before  the  provifions  be  difcharged.  If 
the  widow  lives  (o  long,  or  at  leaft  during  her 
life,  there  will  be  a  burden  of  6S0l.  on  the 
eftate,  leaving  a  refidue  for  the  heir  of  S70l. ; 
from  which,  after  deducting  arrears  and  ex- 
penfes  of  management,  he  has  to  fupport  an 
appearance  befitting  the  heir  of  the  family, 
and  the  proprietor  of  an  eftate  of  a  thoufand  a 
year ;  a  fituation  certainly  very  inconfifteht 
with  the  objeft  of  a  deed  which  is  intended 
to  perpetuate  the  name  and  family  of  the 
grantor,  and  which  therefore  otight  to  induce 
the  conveyancer,  as  well  as  the  grantor  of  an 
entail,  to  inquire  ferioufly  whether  it  be  pof- 
fible to  arrange  the  conditions  in  fuch  a  man- 
ner as  to  provide  for  the  widow  and  children 
of  the  heir  in  pofleffion,  without  throwing  on 
the  next  heir  a  burden  fo  intolerable  as  that 

which 
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which  feems  to  be  the  neceflary  refult  of  the 
plan  at  prefent  univerfally  followed. 

In  fearching  for  this  remedy,  it  certainly  b 
matter  of  furprife,  now  that  the  effeft  of  a 
finking  fund  is  fo  well  underilood,  mid  the 
means  of  accomplifhing  the  objed  of  it, 
through  the  medium  of  the  national  funds,  fo 
eiafy  and  cert^un,  that  it  never  has  been  brought 
in  aid  of  the  entail,  and  introduced  as  a  me- 
thod of  fecuring  ^  fund  of  provifion  fo;  the 
widows  and  children  of  heir§  of  entail 

When  a  fum  of  money  is  annually  fet  apart 
for  conftituting  a  fund,  the  interefl;  of  each 
year's  payment  accumulates  and  bears  inte- 
refl ;  the  effe^  of  this  accumulation  becomes 

■ 

every  year  more  apparent  as  the  fcheme  ad- 
vances }  and  in  the  end  it  increafes  the  fund 
with  wonderful  rapidity.  .When,  on  the 
other  hand,  the  annual  fum  is  applied  to  ex** 
tinguifh  a  debt  already  contracted,  we  not  on- 
ly lofe  the  efFedt  of  the  accumulation  of  the 
intereft,  but  the  interefl  of  the  debt  already 
exilling  runs  againfl  the  fund,  and  the  eflate 
muft  contribute  not  only  the  principal  of  the 
debt^  but  all  the  interefl  that  arifes  on  that  prin- 
cipal betwixt  the  period  of  contrading  the 
debt  and  the  final  extinction  of  it. 

For 
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For  inilance,  let  us  take  the  cafe  of  an  e^ 
ftate  of  lOOOl.  a  year,  burdened  with  500oI. 
of  provifions,  and  let  lis  fuppofe  that  SOOL  a 
year  is  fet  apart  for  extinguiftiing  this  debt,  it 
is  obvious,  that  in  ten  years  time  SOOOl.  will 
haye  been  fet  apart  \  but  as  it  requires  fifteen 
years  to  extinguifh  the  debt,  it  is  equally  ob- 
vious that  the  heir  in  pojOeilion  muft  have 
paid  IJOOL  of  intereft  in  the  courfe  of  clear* 
ing  the  debt ;  but  if  this  annual  payment  be 
conftantly  improved  for  the  period  of  fifteen 
years  before  it  be  wanted,  the  confequence  will 
be,  that  in  place  of  producing  300(4.^  upwards 
of  7oool.  will  be  produced :  Such  is  the  won- 
derful effea  of  the  accumulf^tion  of  intereft, 
whkh  her^  ads  in  a  double  r^tio,  from  the 
contrary  tendency  of  the  two  plans. 

The  eftablifliment  of  a  finking  fund,  wher^ 
the  annual  fa  •  ings  were  regularly  improved  by 
purchafing  ftock,  would  therefore  greatly  re- 
lieve the  burdens  on  heirs  of  entail,  arifing 
from  the  neceflity  of  providing  for  the  widows 
and  children  of  the  heirs  in  pofleffion.  Sup- 
pofe,  for  inftance,  the  faving  of  7000L  Ster* 
ling  to  be  applied  to  thefe  pufpofes ;  it  arifes, 
it  v/ill  be  obferved,  from  a  fund  which,  by  the 
plan  commonly  followed,  is  barely  fufficient  tq 

pay 
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pay  SOOpI.  to  the  younger  children  :  Whereas 
if  SOOOl.  be  fufficient  to  purchafe  a  jointure 
of  sooL  to  the  widow,  the  eSe€t  of  the  ac- 
cumulation will  be  to  provide  for  the  widow, 
while  at  the  fame  time  4000L,  in  place  of 
SOOOL,  is  fecured  to  the  children.  In  this 
view,  therefore,  the  heir  of  entail  would  con- 
ftantly  have  an  income  of  700l.  a  year,  while 
provifions  were  made  for  his  widow  and  chil- 
dren ;  in  place  of  being  reftridted,  for  years, 
(as  muft  happen  on  the  other  plan)  to  the  Dea- 
der provifion  of  36oL,  which,  with  tlie  draw- 
backs that  muft  accompany  it,  will  unavoid- 
ably throw  the  heir  into  obfcurity. 

But  a  further  advantage  might  be  reaped 
from  this  plan.  As  things  are  managed  at 
prefent,  an  heir  liicceeding  to  an  entailed  e- 
ftate,  and  burdened  with  provifions  to  the  wi- 
dow and  children  of  the  preceding  heir,  i» 
completely  incapacitated  from  improving  the 
eftate.  Now,  if  we  fuppofe  the  jointure  to 
the  widow  to  be  purchafed  from  the  heir  of 
entail,  and  the  SOOOl.  to  be  laid  out  in  im- 
provements, under  the  control  of  the  Judge 
Ordinary,  thofe  very  fituations  which  at  pre- 
fent are  the  moft  unfavourable  for  improving 
an  eftate  of  that  defcription,  will  become  the 

fource 
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Iburce  of  permanent  improvements,  which  will 
enable  the  heir  of  entail  to  pay  off  the  join- 
ture, without  impofing  on  him  any  very  for-^ 
midable  burden,  or  one  ^;^hich  will  not  be^  fully 
compenfated  by  the  increafed  permslnent  rent 
which  the  eftate  will  be  made  to  yield. 

Were  this  plan  to  be  in  general  approved 
bf,  there  are  many  lefler  points  that  would  re- 
quire attention.  Sixteen  years  is  confidered  td 
be  the  mean  period  of  the  duration  of  mar^ 
riages:  If,  therefore,  an  entailed  eftate  were 
regularly  to  defcend  to  one  married  pair  after 
another,  this  allotment  of  SOOl.  would,  in  the 
general  cafe,  be  fuflicient  to  proyide  for  both 
widows  and  children.  But  the  fituation  of 
heirs  of  entail  is  viridely  different ;  there  are 
long  minorities  in  the  courfe  of  fiich  a  fuccef* 
fion  ;  the  heir  marries  late  in  life,  or  dies  lin-^ 
married  :  It  is  probable,  therefore,  that  in  fucH 
a  fucceffion  there  will  be  fewer  widows,  though 
younger  ones,  than  will  be  found  in  othet 
cafes  of  aflbciations  for  provifiotis  to  widows  j 
and  many  things  would  require  to  be  confider-' 
cd,  before  prefuming  to  eftablifli  fuch  a  plan. 
Tlius,  it  would  be  neceflary  to  afcertain,  1.  The 
mean  period  of  the  duration  of  an  heir's  pof- 
feffion  ;  2.  The  recurrence,  as  well  as  the  com- 

VOL.  v.      '  *         K  mon 
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^  mon  duration  of  miiwrities ;    S.  The  chance 

that  the  heir  will  leave  a  family ;  4.  The  num- 
ber of  children  of  which  the  family  will  ge- 
nerally confift ;  5.  The  chance  of  leaving  a 
widow  ;  ?.  The  number  of  years  purchafe  of 
a  jointure  to  the  widow.  Were  thefe  points 
well  afcertained,  it  might  then  be  poffible  to 
calculate  the  burden  with  precifion ;  and  it  is 
more  than  probable  that  the  efFedl  of  antici- 
pating the  demand,  by  preparing  a  conftant 
finking  fund,  and  providing  for  the  due  im- 
provement of  it,  joined  to  the  efFeO;  of  mino- 
rities^ during  which  great  additions  might  be 
made  to  the  finking  fund,  would  be,  that  a 
much  fmaller  burden,  laid  equally  over  the 
whole  heirs  of  entail,  would  produce  a  fum 
equivalent  to  the  provifions  at  prefent  made 
for  the  younger  children  :  Or,  were  there  ap- 
propriated to  this  purpofe  a  fund  equal  to  what 
is  required  by  the  ordinary  conditions  of  the 
entail,  then  a  much  larger  provifion  for  young- 
er children  would  be  accumulated ;  which  in- 
deed juflice,  as  well  as  the  prefent  ftate  of  fo- 
ciety,  feems  to  require  for  their  proper  eftab- 
li(hment« 

In  forming  a  plan  of  this  kind,  it  would  be 
proper  to  allot  foi:  it  a  certain  farm  or  portion 

of 
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b£  the  edate^  in  preference  to  a  fum  of  money, 
as  its  produce  would  conftantly  bear  the  fame 
proportion  to  the  eilate  that  it  did  at  firfb 
There  might  further  be  provifions  in  the  plan 
for  heightening  Or  lowering  the  annlial  allot- 
ment, according  to  circumftances ;  which  would 
prevent  the  plan  from  falling  into  diforder. 

Thefe  hints  will  fufficiently  explain  the  ob- 
jeG  I  have  in  view.  Whether  it  may  appear 
to  the  conveyancer  or  to  the  proprietor  en- 
gaged in  adjufting  the  terms  on  which  h6 
means  to  limit  his  fucceffion,  of  fufficient  im- 
portance to  induce  him  to  adopt  the  meafure^ 
I  fhall  not  prefume  to  conjedure  ;  perhaps  it 
may  appear,  when  duly  weighed,  to  have 
drawbacks  which  I  have  not  difcovered ;  and 
I  fhould  be  ready  to  believe  that  fome  fuch 
objection  did  lye  to  it,  from  having  met  with 
no  plan  of  the  kind  amongft  the  entails  I  havel 
perufed,  were  I  not  aware  that  ihoft  of  oiur 
great  entails  were  prepared  at  a  period  when 
the  meafure  was  lefs  likely  to  occur  than  al^ 
prefent ;  and  that,  in  the  general  cafe,  one  en- 
tail is  framed  on  the  ftandard  of  another,  with- 
out any  atteinpt  to  change  or  improve  the 
conditions  of  the  deed. 

The  only  arrangements  that  approach  in  any 
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degree  to  this  plan,  will  be  found  in  the  En-^ 
tail,  No.  9,  and  in  the  following  condition, 
which  I  find  in  the  entail  of  a  noble  family, 
and  which  is  meant  to  provide  for  the  cafe  of 
the  minorities  that  n;iay  occur.  The  claufe  is 
thus  expreffed : 

*  Akd  because  the  faid  deceafed  Colonel  F  C 
his  eflate  is  fuf&cient  to  afford  a  plentiful  living 
for  the  heir  in  pofleflion  for  the  time,  and  bis 
family,  and  out  of  the  yearly  fruits  and  profits 
thereof,  as  to  lay  afide  and  fecure  as  much  an- 
nually as  may  duly  and  competently  provide 
the  faid  heir's  younger  children,  without  af- 
fecting or  burdening  the  faid  eflate  with  the 
fame  ;  to  do  which,  to  wit,  to  affe£);  and  bur- 
den the  faid  eftate  with  provifions  to  younger 
children,  otherwife  than  is  hereafter  fpecified, 
the  faid  F  C,  and  the  whole  heirs  of  tailzie 
above  mentioned,  or  any  of  them,  are  declared 
to  have  no  liberty  or  power ;  Therefoue,  and 
to  the  eSeSt  thefe  younger  children  may  be  the 
more  furely  provided,  and  with  the  greater  eafe 
to  the  forefaid  heirs,  it  is  hereby,  and  by  the 
laid  difpoficion,  fpecially  provided,  that  where 
any  of  the  heirs  of  tailzie  are  of  lefs  age  than 
2 1  years  complete,  there  fhall  be  no  more  be- 
ftowed  or  employed  yearly  in  the  maintenance 
and  education  of  any  of  them,  than  as  after- 
mentioned,  to  wit,  till   the  faid  heir  be  three 

<  years 
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^  years  of  age  complete, .  the  fum  of  i  col.  Ster- 
ling yearly  j  and  from  thence,  till  his  or  her  age 
of  feven  years  complete,  the  fum  of  200I.  Ster- 
ling ;  and  from  thence  till  his  or  her  age  of  ten 
years   complete,    the   fum   of   500I.  Sterling ; 
and  from  thence  till  his  or  her  age  of  fourteen 
years   complete,    the  fum    of   800I.  Sterling ; 
and  from  thence  till  his  or  her  age  of  twenty- 
one  years  complete,  the  fum  of  i  cool.  Sterling  : 
And  the  whole  other  rents  and  profits 
of  the  eftate  ihall,  during  the  feveral  years  a- 
forefaid,  by  the  tutors  or  curators  of  the  faid 
heirs,  be  employed,  laid  out,  and  fecured,  to 
be  a  fund  for  provifions  to  younger  children  of 
the  faid  F  C,  or  of  others  of  the  forefaid  heirs 
of  tailzie  whofe  younger  children  are  not  all, 
or  are  not  fufEciently  provided,  or  may  happen 
afterwards  to  exift  :  And  it  ihall  not  be  in  the 
power  of  the  faid  heir  to  apply  all  or  any  part 
of  the  faid  fund  to  any  other  ufe  or  purpofe, 
but  to  the  provifions  of  the  younger  children 
allenarly,  as  laid  is ;  and  if  it  happen  that  at 
any  time  there  ihall  be  an  overplus  of  the  faid 
fund,  after  fufEciently  providing  the  faid  young- 
er children,  as  aforefaid,  who  at  the  time  are 
extant,  the  faid  overplus  ihall  remain  and  con- 
tinue a  fund  for  providing  fubfequent  young- 
er  children  of  the  faid  F  C,  or  of  the  fore- 
faid heirs,  and  ihall  not  be  applied  to  any  o- 
ther  uf(4  whatever :    And  it  is  declared,  if 

K  3  *  any 
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any  of  the  forefaid  heirs  be  of  twenty-one  years 
complete,    and  do  in  this  contrary  hereof,  it 
ought  to  be  deemed  and  conftrued  to  be  and 
have  all  the  eifedl  and  confequenccs  of  incur-? 
ring  all  or  any  of  the  irritancies  above  fet  forth ; 
and  the  contravener  fhall  thereby  lofe  his  right 
to  the  lands  and  eftate  hereby  difponed,  and 
the  fame  (hall  defcend  to  the  next  and  fubfe- 
quent  heir  of  tailzie  in  their  order,  and  by  them 
be  renewed  and  eftablifhed  in  their  perfons,  in 
like  manner,  and  under  the  fame  conditions  and 
irritancies,  a?  above  fee  forth :    And  it  is  alfo 
PROVIDED  and  declared,  that  if  the  tiltors  o^ 
curators  of  the  faid  heirs  do  not  at  any  time 
particularly  obferve  the  premifes  with  refpefi  to 
the  fund  for  provifions  for  the  younger  children, 
as  faid  is,   they  may  on  that  account  be  re? 
fnoyed  as  fufpefted,  an4  fl^all  thereupon  be  lia- 
able  to  all  the  legal  confequenccs  of  fuch  re- 
moving ;  and  it  fhall  be   competent   to  any  of 
the  relations  of  the  pupil  or  minor  refpeftively, 
to  purfue  the  faid  tutor  or  curator  as  aforefaid, 
and  thereafter  ay  and  while  other  tutors  or  cu- 
rators be  lawftilly  appointed  to  manage  and  take 
care  of  the  faid  funds  for  younger  phildren; 
AND  to  do  all  and  every  thing  that  tutors  or 
curators  might  lawfully  have  done  thereanent ; 
and  fhall  only,  pn  that  account,  be  liable  p'O 
ratUy  and  not  in  soUdum,  and  only  each  for  his 

aftual  intromiflions.  * 

i    •         .    . 
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I  have  given  this  claufe  more  widi  a  view  to 
Support  the  principle  of  what  I  haye  ventured 
to  propofe,  ^an  as  a  precedent.  It  certainly 
ought  to  have  pfefcribed  more  prccifely  the  ap- 
plication of  the  fund ;  and  perhaps  it  might  be 
queftioned,  whether  tutors  and  curators  named 
by  a  father,  with  thofe  exemptions  which  he 
is  entitled  to  confer,  could,  by  a  fupeirening 
right  of  this  kind,  be  drawn  into  a  fituation  fo 
different  from  that  which  they  may  be*  fuppof- 
ed  to  have  undertaken. 

Should  any  one  be  inclined  to  blame  me,  he 
will  recolledl  that  the  propolal  I  have  presumed 
to  lay  before  the  reader,  has  in  view  the  im- 
provement of  a  deed  which,  as  long  as  it  re- 
mains an  opprobrium  to  our  law  of  lande4 
property,  it  is  the  duty  of  every  profeffional 
man  to  attempt  to  improve  by  every  means  in 
his  |>ower ;  and  I  ihould  hope  that  all  blame 
1^1  be  ipared,  Unce  I  make  the  prapofal  with 
«very  fentiment  of  refpefl:  and  deference  for 
thofe  of  foperior  knowledge  and  information. 

I  (hall;  however,  rilk  ftill  another  obferva- 
tion  on  this  fubje<i.  In  many  fituations,  it 
would  be  an  a€t  of  public,  as  well  as  of  pri- 
vate benefit,  to  allot  a  certain  portion  of  an  en- 
tailed eftate  for  planting,  which  it  ihould  be 
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the  duty  of  the  heir  in  poilefiion  to  preferve, 
under  a  penalty.     This  planting  fliould  go  to 
increafe  the  provifions  for  younger  children; 
and>  when  the  trees  are  cut  down,  the  ground 
ihould  be  again  planted  out ;    or,  according  to 
drcumftances,  another  part  of  the  eflate  emr 
ployed  in  the  fame  way,  and  the  furplus  pro- 
duce placed  in  the  public  funds,  the  intereft  to 
be  fet  apart  for  the  purpofe  of  providing  the 
widows  and  children  of  the  heirs  of  entail ; 
either  by  adding  to  the  other  funds  approprir 
ated  for  thefe  purpofes,  and  ib  raifing  the  pro* 
i^ons  of  the  younger  children,  or  by  operat- 
ing to  the  total  or  partial  relief  of  the  rents 
from  thefe  burdens. 

In  Ihort,  whatever  it  is  the  diity  of  a  pru- 
dent father  of  a  family  to  do  in  the  manage- 
ment of  an  eftate,  it  is  the  duty  of  the  maker 
of  an  entail  to  prefcribe  and  to  enforce.  It  is 
equally  the  duty  of  the  conveyancer,  to  bring 
into  view  fuch  cpniideratioas  as  ought  to  be 
well  weighed  and  thought  of  by  the  grantor. 

Sect.  IL    Of  the  Sasine  on  the 

Entail. 

The  inftrument  of  fafme  is,  both  at  com- 
^non  law  and  under  the  ftatute,  a  neceflary  part 
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of  the  tide  of  the  inftitute  or  heir  of  entail. 
In  the  faiine,  the  conditions  of  the  deed  mnfl; 
be  inferted,  not  only  in  obedience  to  the  zGt^ 
but  on  this  account^  that,  to  render  a  burden 
real  and  efFedual  againft  creditors,  it  muft  have 
entered  the  records.  The  fafine  is  therefore  a 
neceflary  ftep  in  completing  the  entail.  In  lay^ 
ing  this,  I  have  in  view  the  fafine,  whether  it 
proceeds  on  the  precept  of  fafine  in  the  entail, 
or  (where  the  entail  is  completed  by  a  refigna- 
tion)  on  the  precept  in  the  charter  of  refignsh- 
tion ;  becaufe,  to  render  the  conditions  effectual, 
fafine  muft,  in  one  way  or  another,  have  foU 
lowed  on  the  entail.  At  prefent,  I  take  the  fa- 
fine on  the  precept  of  fafine  in  the  entail,  and 
'where  it  proceeds  in  favour  of  the  inftitute, 
leaving  the  fafine  in  favour  of  heirs  of  entail 
to  future  confideration. 

Instrument  of  Sasine  in  favour  qf  the  Institute  m 

the  Entail^  No.  8.  ^.  91. 

In  th:e  name  of  God,  amen.  Be  it  known 
TO  ALL  MEN,  by  this  prefent  public  inftrument. 
That  upon  the  day  of  in  the 

year  of  our  Lor4  '  ,  and  in  the  reign  of  our 
Sovereign  Lor4  George  the  Third,  by  the  grace 
pf  God,  of  the  iinited  kingdoms  of  Great  Bri* 


taiHt  > 
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tain  and  Ireland,  King,  defender  of  the  faitb,  the 
y^ar,  In  presence  of  mc  notary-poWic, 
and  of  the  witneffes  fubfcribing,  compeared  per- 
fbnally  M,  as  procurator  aad  attorney  for  B> 
whofe  power  of  procuratory  was  fufEciently  known 
to  me  the  faid  notary-publicj  and  passed  with 
us,  and  N,  baillie  in  that  part  facially  confti- 
tuted,  in  virtue  of  the  precept  of  fafine  after  in- 
ferted,  to  the  ground  of  the  lands  alter  mentioned, 
lefpeftively  and  fucceffively,  having  and  hold- 
ing in  his  hands,  a  disposition  and  i>eed  op 
TAILZIE,  bearing  date  ,  granted  by  A  f 

whereby,  for  the  caufes  there  ftated,  and  in  im- 
plement of  his  part  of  the  marriage  articles  there- 
in fpecified,  but  always  wi  rn  asd  under  the 
burdens,  provifions,  conditions  and  declarations^ 
and  clanfes  prohibitory,  irritant  and  refoiutive^ 
iherein  and  after  expreffed,  alknarly,  and  no 
otherwife,  he  sold,  alienated  and  disponed^ 
from  him,  his  heirs  and  fuxrceffors,  to  and  in  fa- 
vour of  B  his  fon,  and  the  hdrs  male  of  the 
marriage  entered  into  betwixt  B  and  C  ;  whom 
FAILING,  to  the  heirs  female  of  the  faid  marriage, 
and  the  heirs  whomfoerer  of  their  bodies  refpec- 
tively,  the  eldeft  daughter  or  heir  female  exclud- 
ing heirs  portioners,  and  fucceeding  without  di- 
vifion  through  the  whole  courfe  of  fuccefSon  j 
WHOM  ALL  FAILING,  to  the  faid  B  his  neareft 
heirs  and  affignees  whomfoever,  heritably  aijid  irre- 
deemably, ALL  AND  WHOLE — {k^€  the  kmds  mil 
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fc  described  fully  as  in  the  Entail) — but  always 
with  and  under  the  provifions,  declarations,  condi- 
tions, limitations,  and  claufes  prohibitory,  irritant, 
and  refolutive,  therein  and  after  written,  viz.  with 
and  UNDER  the  condition  always,  as  it  is  there- 
by exprefsly  provided  and  declared,  that  the 
faid  B,  and  the  whole  heirs  hereby  called  to  the 
fucceffion  of  the  faid  lands  and  others,  fhall  be 
BOUND  and  obliged,  upon  the  fucceffion  opening 
to  them  refpeftively,  in  virtue  of  the  faid  entail, 
to  affume,  ufe,  and  bear  the  furnamc  of  A,  and 
the  arms  and  defignation  of  A  of  A,  as  their  own 
proper  furname,  arms,  and  dei;gnation  ;  as  also,, 
with  and  under  thefe  conditions  and  provifions 
glways,  &c, — (here  the  whole  conditions  of  the  entail 
tvillbe  narrated,  until  you  come  to  tfie  words  ^  acts, 
iNSTRUMENTs,and documents)— WITH  and  un- 
der ALL  WHICH  BURDENS,  Conditions,  provifions, 
and  declarations,  and  claufes  prohibitory,  irritant, 
and  refolutive  above  mentioned,  the  faid  difpofi- 
tion  and  deed  of  entail  is  exprefsly  made  and 
granted,  and  no  otherways,  -as  the  fame,  contain- 
ing an  obligation  on  the  faid  A  to  infeft  the 
faid  B  ^jid  the  heifs  of 'entail  thereby  fubftituted 
to  him  a  se  vel  de  se,  procuratory  of  refignation, 
claufe  of  abfolute  warrandice,  affignation  to  the 
rents  and  title  deeds,  precept  of  fafine  above 
mentioned  and  herein  after  inferted,  with  the  ufu- 
ai  and  neceifary  claufes  of  an  entail,  more  fully 
Jjcars  J  WHICH  disposition  ^nd  peed  of  entaii. 

iQontaining^ 
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containing  the  faid  precept  of  faiine,  the  faid  at- 
torney prefented  to  the  faid  baillie,  and  defired 
him  to  proceed  to  the  execution  of  the  office  of 
bailliary  thereby  committed  to  him,  by  giving  fa- 
fine  to  the  faid  B,  of  the  lands  and  others  above 
mentioned,  in  terms  of  the  above  difpofition  and 
deed  of  entail,  and  precept  of  fafine  therein  con* 
tained  ;  which  desire,  the  faid  baillie  finding  to 
be  reafonable,  he  received  the  faid  difpofition  and 
deed  of  entail  into  his  hands,  and  delivered  the 
fame  to  me  notary  public  fubfcribing,  to  be  read 
and  publiihed  to  the  witneffes  prefent;  which  I  did 
accordingly ;  and  of  which  precept  of  fafine  there- 
in contained,  the  tenor  follows  in  thefe  words  :-<- 
(here  the  precept  qfsasine  and  testing  clause^  mih 
the  subscriptions  of  the  party  and  witnesses^  will  be 
copied  into  the  sasine) — after  reading  and  pub- 
1.ISHING  of  which  difpofition  and  deed  of  entail, 
with  the  precept  of  fafine  therein  contained  and 
above  inferted,  the  faid  baillie,  in  virtue  thereof, 
and  of  the  office  of  bailliary  thereby  committed  to 
him,  GAVE  and  delivered  heritable  fl;ate  and  fa- 
fine, adual,  real,  and  corporal  poiTeffion  to  the 
faid  B,  of  ALL  and  whole  the  lands  and  others 
above  mentioned,  lying  and  defcribed  in  manner 
forefaid,  but  always  with  and  under  the  bur» 
dens,  provifions,  conditions,  and  declarations,  and 
claufes  prohibitory,  irritant,  and  refolutive  above 
expreffcd,  under  all  and  each  of  which,  this  in- 
feftraent  is  given  and  received  by  the  faid  B,  and 

not 
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not  otherways ;  and  that  by  delivering  to  the 
iaid  attorney  of  earth  and  {tone  of  the  grounds  of 
the  faid  lands,  refpeftively  and  fucceffivcly  after 
others,  after  the  form  and  tenor  of  the  faid  dif- 
pofition  and  deed  of  entail,  and  precept  of  fafine 
therein  contained,  in  all  points;  whereupon,  and 
upon  all  and  fundry  the  premifes,  the  faid  attor- 
ney aiked  and  took  inftruments  in  the  hands  of  me 
notary  public  fubfcribing.  These  things  were 
fo  done  on  the  grounds  of  the  faid  lands,  refpec- 
tively  and  fucceilively,  betwixt  the  hours  of 
and  of  the  day,  month,  year 

of  God,  and  the  King's  reign,  refpedively  firfl 
above  written,  before,  and  in  prefence  of  O, 
and  P,  witneffes  to  the  premiffes  fpecially  called 
and  required,  and  hereto  with  me  fubfcribing. 

Attested  by  the  notorial  docquet^  and  by  tlw 
subscriptions  of  the  notary  and  witnesses  in 
common  form^  of  which  there  is  an  example 
Vol.  I.  in  the  sasine  on  the  feu  charter. 

By  the  regiftration  of  this  inftrument  in  the 
regifter  of  fafines,  the  conditions  of  the  en- 
tail enter  that  record,  without  which  no  real 
burden  can  be  created  over  land :  This  entry  is 
befides  a  ftatutory  requifite  for  giving  efFedt  to 
the  entail. 

Sect. 
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Sect.  III.  Of  the  Registration  of  thi^ 

Entail. 

The  regiflxation  of  the  entail  is  carefully 
provided  for  by  the  aft  ;  and  a  new  regifter  i» 
eftabliflied^  in  which  the  principal  parts  of  the 
entail  are  direded  to  be  engrofled  ;  though,  iii 
practice,  in  place  of  thofe  extracts  pointed  out 
by  tlie  ftatute,  a  complete  copy  of  the  entail  is 
entered.  It  is  to  this  device,  that  the  Legifla-* 
ture  feems  principally  to  have  trufted  for  that 
publicity  of  the  limited  nature  of  the  right  on 
which  the  fecurity  of  the  public  muft  depend ; 
and  in  place  of  fending  all  the  conditions  of 
the  deed  to  the  common  regifter  of  fafines,  this 
feparate  and  new  regifter,  dedicated  folely  to 
thofe  deeds  which  were  meant  to  be  efFedual 
againft  creditors  and  purchafers,  was  devifed 
and  fet  apart,  apparently  with  a  view  of  fepa- 
rating  them  more  completely  from  the  common 
land  rights  of  the  country. 

The  a£t  declares,  '  That  fuch  tailzies  only 
^  fhall  be  allowed,  in  which  the  forefaid  irri- 

*  tant  and  refolutive  claufes  are  inferted  in  the 

*  procuratories   of  refignation,   charters,   pre- 

*  cepts,  and  inftruments  of  fafine,  and  the  oii- 

*  ginal 
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*  ginal  tailzie  once  produced  before  the  Lords 

*  of  Seffion  judicially,  who  are  hereby  ordain- 

*  ed  to  interpofe  their  authority  thereto  ;  and 

*  that  a  record  be  made  in  a  particular  regifter 

*  book  to  be  kept  for  that  efFed:,  wherein  fhall 

*  be  recorded  the  names  of  the  maker  of  the 

*  tailzie,  and  of  the  heirs  c£  tailzie,  and  the 

*  general  defignadons  of  the  lordfhips  and  ba- 
'*  ronies,    and  the   provifions   and   conditions 

*  contained  in  the  tailzie,  with  the  forelaid  ir- 
^  ritant  and  refolutive  claufes  fubjoined  here- 
^  to,  to  remain  in  the  faid  regifter  ad  perpciu-^ 

*  am  ret  mc^noriam.  '  The  terms  in  which  tibis 
regulation  is  exprefled,  does  not  require  that 
the  whole  of  the  entail  fhould  enter  the  regif- 
ter ;  aB^  in  cafe  of  any  omiflion  in  recording 
the  entail,  the  confequehces  of  the  omiffion 
might  be  materially  affe<9:ed  by  this  part  of  the 
afl:.  The  original  entail  therefore  muft,  un- 
<i^F  this  regulation,  be  produced  before  the 
Court ;  and  the  form  in  which  this  is  done,  is 
"by  a  petition  in  the  name  of  the  granotr,  infti- 
tute,  or  any  of  the  heirs  of  entail,  of  which 
the  following  is  an  example. 


Peti^om 


t6>6  PEtif  ION  FOR  kEGISTRATIOK. 


Petition  for  Recording  an  Entail. 

Unto  the  Right  Honourable  the  Lords  of 

Council  and  Session, 

The  petition  of  A,  Efq.  of  A  j 

Humbly  sheweth. 

That  of  this  date  (Jhe  date  on  the  margin),  the 
petitioner  executed   a  tailzie    of    the   lands   of 

,  lying  in  ,  in  fa- 

vour of  himfelf,  and  the  heirs  male  of  his  body  ; 
whom  failing,  the  other  heirs  and  fubftitutes 
therein  mentioned,  containing  the  ufual  prohibi- 
tory, irritant,  and  refolutive  claufes  ;  \9hich  deed 
is  herewith  produced :  And  the  petitioner  being 
defirous  to  have  the  fame  recorded  in  the  Regif- 
ter  of  Tailzies,  in  terms  of  the  ad  1685,  he  makes 
this  application  to  your  Lordfliips,  that,  in  obe-- 
dience  to  the  diredions  of  that  l^atute,  you  may 
interpofe  your  authority  to  the  faid  tailzie,  and 
grant  warrant  for  recording  thereof. 

May  it  therefore  please  your  Lordfliips 
to  interpone  your  authority  to  the  faid 
deed  of  entail,  and  grant  warrant  to  the 
keeper  of  the  Regifter  of  Tailzies,  for  re- 
cording the  fame  in  the  Regifter,  agree- 
ably to  the  ad  of  Parliament  i68j. 

According  to  Justice,  &c. 

Signed  hy  Counsel 

Alongft 
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Alongft  with  this  application,  the  principal 
deed,  as  already  mentioned,  miift  be  produced 
to  the  Judges,  who,  after  advifing,  will  pro- 
nounce the  following  judgment.     *  The  Lords 

*  having  heard  this  petition,  and  the  deed  of 

*  entail   therein   mentioned    being    produced, 

*  they  inteipone  their  authority  thereto,  and 

*  ordain  the  fame  to  be  recorded  in  the  parti- 
^  cular  regifter  kept  for  that  purpbfe,  in  terms 

*  of  the  a6l  1 6S5  ;  and  decern.  '  On  this  aii 
z&  is  extrafted,  which  ferves  as  a  warrant  to 
the  keeper  of  the  Record  of  Entails,  to  record 
the  entaiL  The  entail  is  recorded,  by  a  full 
copy  entering  the  record ;  on  which  the  prin- 
cipal deed  is  returned,  with  a  docquet,  certify- 
ing the  regiftration  of  the  deed. 

I  fliall  give  another  example  of  this  applica- 
tion, where  the  deed  has  been  executed  under 
the  exprefs  fanftion  of  an  a<3:  of  Pariianient. 

Petition  Jbr  Recording  an  Entail  executed  under 

an  Act  of  FarUament 

Unto  the  Right  Hon.  the  Lords  of  Counciii. 

and  Session, 

The  PEtl  I  ION  of  A ; 

Humbly  sriEWEtH, 

That  in  terms  of  an-  ad  of  Parliament  pafled  in 
the  36th  year  of  his  Majefty's  reign,  enabling  the 

VOL.  Vi  *     1^  petitioner 
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pttitioner  to  exchange  the  property  of  the  lands 
of  ,  in  the  parifh  of  , 

and  (hire  of  ,.  part  of  the  entailed 

eftate  of  A,    for  the  property  of  the  lands  of 

5  in  the  parifli  of  ,  and 

fhire  of  \  belonging  to  B,  and  the 

hnds^  of  ,  belonging  to 

the  petitioner,  alongft  with  the  faid  B,  and  Bhis 
fon,  did,  on  the  day  of  , 

execute  a  difpofition  and  deed  of  tailzie  of  the 
lands  of  ,  with  thq  pertinents, 

in  favour  of  the  petitioner  and  the  heirs  of  entail 
in  the  eftate  of  A,  with  and  under  the  whole 
conditions,  provifions,  limitations,  and  others, 
contained  in  the  original  deed  of  entail  of  the 
eftate  of  A  ;  which  tailzie  has  been  examined  and 
approved  of  by  your  Lordftiips,  as  direfted  by 
the  aft  of  Parliament ;  and  it  only '  remains  that 
the  tailzie  fhould  be  recorded  in  the  regifter  of 
tailzies ;  for  which  purpofe  it  is  now  again  produ-' 
ced  to  your  Lordftiips. 

May  it  therefore  pleafe  your  Lordftiips  to 
grant  warrant  to  the  keeper  of  the  Re- 
gifter of  Tailzies,  to  record  the  forefaid 
deed  of  tailaiie  in  that  regifter,  agreeably 
to  aft  of  Parliament  1685,  &c. 

According  to  juftice,  &c. 

Sigmel  by  Counsel.- 

The  fame  procedure  as  in  the  former  cafe 
takes  place  here ;  and  the  entail,  under  autho-' 

rity 
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rity  of  the  Court,  enters  the  record  ;  and  the 
regiftration  is  authenticated  by  the  keeper  of 
the  regifteh 

It  will  fometimes  happen,  that  the  deed  of 
entail  is  already  on  record  in  the  Regifter  of 
the  Court  of  Seffion  ;  but  as  the  directions  of 
the  a£t  1685  require  the  produ<3:ion  of  the  o- 
riginal  deed,  the  application  to  the  Court  muft 
contain  a  prayer  for  having  the  principal  deed 
txanfmitted  from  the  Regifter  ;  or  this  may  be 
done  by  a  feparate  application. 

Where  the  bufmefs  is  managed  by  feparate 
applications,  a  warrant  is  extracted  on  the  pe- 
tition, for  getting  up  the  original  entail,  on 
which  warrant  the  deed  is  got  from  the  record, 
and,  being  pfefented  alongft  with  the  petition 
for  recording,  the  reft  of  the  procedure  is  in 
the  ordinary  courfe.  Where  both  applications 
*  are  in  the  {ame  petition,  a  warrant  is  granted 
for  producing  the.  entail,  which  is  extracted, 
and  the  deed  recovered,  before  any  ftep  can  h4 
taken  in  the  recording.  When  the  entail  is  on 
this  warrant  produced,  it  is  lodged  with  the 
clerk  to  the  petition,  and  a  note  given  in  to 
the  Lord  Prdident,  ftating  to  his  Lordfhip 
that  the  deed  is  now  produced,  and  praying 
his  Lordftiip  to  take  up  the  other  prayer  of 

L  2  the 
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the  petition,  and  to  order  the  entail  to  be  re- 
corded. The  petition  is  then  of  new  taken  up, 
and  warrant  granted  for  recording  the  entail 

Where  the  principal  entail  cannot  be  pro- 
duced by  the  perfon  defirous  of  having  the  en- 
tail recorded^  it  is  by  an  ordinary  a£tion  be- 
fore the  Court,  praying  for  exhibition  of  the 
deed,  and  for  having  it  recorded,  that  he  can 
attain  his  objeft.  The  action  may  be  brought 
in  the  folio  wing  fliape.- 

SuMMONs  ^  ExHiBiTioisr,  and Jbr  RzcoRmno 
an  Entail,  where  the  Institute  is  not  in  pos- 
session of  the  original  Deed  of  Entail. 

Georoe,  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King, 
Defender  of  the  Faith,  To 

,  meffengers  at  armsy 
cifr  Sheriffs  in  that  part,  jointly  and  feverally,  fpe- 
cially  conftituted,  greeting,  'Whereas  it  is  hum- 
bly meant  and  fhown  to  us  by  our  lovites  Mrs 
J  F,  eMeft  lawful  daughter  of  the  deceafed  WiK 
Kam  Lord  F,  now  wife  of  J  Dj  and  Mrs  E  F,  the 
only  other  daughter  now  alive  of  the  faid  Wil- 
liam Lord  F,  and  wife  of  J  G,  and  the  faid  J  D 
and  F  G  for  their  refpedive  interefts  j  That  by 
contraft  of  marriage  paffed  betwixt  the  faid  Wil- 
liam Lord  F,  and  D  D,  the  complainers'  father 

and 
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and  mother,  with  the  fpecial  advice  and  confent  of 
•the  faid  William  Dale,  of  the  one  and  other  parts, 
bearing  date  ,  the  faid  William 

Lord  F,  in  contemplation  of  the  faid  marriage, 
and  for  the  tocher  therein  ftipulated,  bound  and 
-obliged  him,  his  heirs  and  fucceffors,  duly  and 
fufficiently  to  infeft  and  feife  himfelf  and  the  faid 
X)  D,  and  longeft  liver  of  them,  in  liferent,  for  the 
iaid  D  D,  her  liferent  nfe  allenarly,  in  cafe  flic 
fliould  happen  to  furvive  him,  and  the  heirs  male 
lawfully  to  be  procreated  between  them,  in  fee ; 
^VHICH  FAILING,  the  iaid  William  'Lord  F,  his 
other  heirs  male  whatfoeVer  ;  which  failing, 
the  heirs  female  to  be  procreated  between  the  faid 
William  Lord  F,  andthe  faid  D  D.;  which  fail- 
ing, the  heirs  female  to  be  procreated  by  the  faid 
William  Lord  F,  in  any  other  marriage,  the  elder 
heir  female,  in  all  degrees  of  fucceffion,  always 
Tocceeding  without  divifion  ;  which  all  fail- 
ing, the  faid  William  Lord  F,  his  heirs  and  affig- 
nees  whomfoever,  heritably  and  irredeemably,  in 
all  and  whole — (here  the  lands  as  described  in  the 
marriage  contract  were  inserted) — ^but  with  and 
iunder  the  exprefs  refervations,  provifions,  condi- 
tions, declarations,  reftrictions,  and  claufes  irritant 
and  limitations  particularly  inferted  in  the  faid 
contrad  of  marriage  ;  by  which,  amongft  other 
.  things,  it  is  provided  and  declared,  that  it  fliall 
not  be  lawful  nor  in  the  power  of  the  faid  Wil- 
liam Lord  F,  nor  any  of  the  heirs  of  tailzie  above 

L  ^  fpecified^ 


l66  SUMMONS  OF  EXIBITION 

fpecified,  to  alter,  innovate,  or  infringe  the  faid  tail- 
zie or  order  of  fucceffion  therein  appointed,  or  the 
nature,  quality,  and  precife  terms  thereof,  in  pre- 
judice of  the  heirs  of  tailzie  above  mentioned, 
nor  contract  any  debt  upon  the  fame  (except  in 
the  cafes  therein  mentioned),  nor  do  Any  deed, 
civil  or  criminal,  whereby  the  order  and  courfe 
of  fucceffion  above  mentioned  may  be  diverted  ; 
and  in  cafe  any  of  the  heirs  of  tailzie  above  men- 
tioned fliall  fail,  and  do  in  the  contrary,  then  the 
deeds  fo  done,  and  debts  contracted,  fliall  not  only 
be  void  and  null,  but  the  contravener  fhall  ipso 
facto  amit  and  lofe  all  right  he  or  fhe  might  have 
pretended  to  the  faid  lands  and  eftate,  under  the 
faid  entail  or  otherwife  ;  and  th^  next  in  order  of 
fucceffion,  who  would  have  fucceeded  had  the 
contravener  been  naturally  dead,  fhall  have  the 
right  thereto,  as  from  the  faid  contraft  of  mar- 
riage, containing  procuratory  of  refignation,  claufe 
of  regiftration,  and  precept  of  fafme,  more  fully 
will  appear :  And  the  faid  William  Lord  F,  hav- 
ing  died  in  the  month  of  ,  leaving 

only  one  fon  F,  afterwards  Lord  F,  who  died 
fomctime  thereafter,  without  leaving  iffue  of  his 
body,  the  purfuers,  who  are  the  only  daughters 
how  alive  of  the  faid  marriage  between  William 
Lord  F,  and  D  D,  and  as  fuch  are  heirs  fubfti- 
tuted  in  the  faid  entail,  and  have  good  and  un- 
doubted right  to  call  for  exhibition  thereof,  and 
to  have  the  fame  recorded,  in  terms  of  the  act 

mm      ^ 
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1865,  concerning  tailzies ;    and  although  ihey 
have  often  desired  and   REqiriRBD  Jame?,  now 

X.ord  F,  as  heir  ferved  and  retoured  to  the  faid' 
William  Lord  F,  his  brother,  to  exhibit  and  pro- 
duce the  forefaid  contrafl:  of  'marriage  and  tailzie 

--before  our  Lords  of  Council  and  Seffion,  in  order 
to  have  the  fame  recorded  in  the  Regifter  of  Tail- 
zies, in  terms  of  the  faid  aft  of  Parliamtmr,  and 

ialfo  in  the  books  of  Council  and  Seffion,  for  prefer- 

-vation;  yet  he  refuses  fo  to  do,:  And  there- 

.-P0iR.E,  the  faid  J,  Lord  F,  ought  and  fhould  be  de- 
cerned and  oRDAiNED,by  decreeof  our  faid  Lords 
of  Council  and  Seffion,  to  exhibit  and  produce  the 
faid  original  contraft  of  marriage  paffed'betwixt  the 

'faid  deceafed  "W  LordT,  and  D  D,  in  prefence  of 
our  faid  Lords  ;  And  the  faid  original  contraft 
being  fo  produced,  our  faid  Lords  ought,  in  terms 
of  the  faid  aft  of  Parliament,  to  approve  thereof, 

'  and  to  ordiin  the  fame  to  be  recorded  in  the  re- 
gifter  of  tailzies,  and  to  grant  warrant  to  the. 

:keeper  of  that  regifter  to  that  efleft :  And  fur- 
ther, the  faid  J  Lord  F  ought  and  fhpuld  be 
decerned  and  ordained,  by  decree  forefaid,  to  re- 
cord the  fame  in  the  books  of  our  Council  and 
Seffion,  in  terms  of  the  claufe  of  regiftration  there- 

'in  contained,  on  fiis  own  experife  ;  and  he  ought 
:and  (hould  be  further  t)rdained  to  make  payment 
to  the  purfuers  of  the  expenfes  of  the  faid  registra- 
tion in  the  Regifter  of  Tailzies,  and  of  the  fum  of 

.-col.  Sterling,  or  fuch  other  fum  as  our  faid  Lords 

L4  fhall 
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^jRiall  modify  as  the  expenfe  of  this  proccfs,  befides 
the  expenfe  of  extrafting  the  decree  to  follow 
hereon,  after  the  form  and  tenor  of  the  faid  aflt 
of  Parliament  and  writings  libelled  on^  and  law$ 
and  daily  pradice  of  Scotland  ufed  and  obferved 
In  the  like  cafes  in  all  points.  Our  will  is 
HEREFORE,  &c.  (tn  comntonjorm)* 

In  this  afbidn  the  original  deed  of  entail 
will  be  ordered  to  be  produced  ;  ^nd,  being 
produced,  decree  will  be  given  for  recording 
it. 

Later  practice  has  allowed  of  a  fumnaary 
petition,  even  where  the'  petitioner  has  not 
been  in  poffeflion  of  the  entail ;  and  the  Court 
has  allowed  diligence  for  recovering  the  deed. 

In  one  or  other  of  thefe  ways  the  entail  will  en- 
^  ter  the  Record  of  Entails  ;  and  it  is  by  the  union 
of  thefe  two  forms,  the  entry  of  the  conditions 
of  the  deed  and  claufes  irritant  and  refolutive 
in  the  Regifter  of  Safmes,  through  the  inftru- 
ment  of  Safine,  and  the  entry  of  the  entail  in 
the  Regifter  of  Tailzies,  that  the  conditions  of 
the  ad:  of  Parliament  are  cemplied  with,  and 
the  entail  rendered  efFeftual. 


Sect. 
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Sect.  IV.     Of  completing  the  Entail 

IN  the  PjERSON  OF  THE  INSTITUTE. 

In  the  three  preceding  fe<9:ions  I  have  en- 
deavoured to  give  examples  of  the  form  of  the 
Deed  of  Entail,  and  of  the  means  prefcribed 
by  the  ftatute  for  rendering  the  entail  effedual 
againft  creditors  and  purchafers ;  but  as  it  is 
the  objedt  of  the  grantor  to  convey  the  entail- 
ed eftate  to  the  inftitute,  to  be  held  of  his  fu- 
perior,  it  is  proper  we  Ihould  now  inquire 
in  what  manner  this  obje<3:  is  to  be  attained. 

In  completing  the  title  of  the  purchafer,  the 
principle  has  bepn  explained,  and  the  forms  of 
of  deeds  giv6n,  by  which  the  purchafer  is 
brought  into  the  place  of  the  feller ;  and  the 
fame  principle  is  followed,  and  almoft  the  fame 
forms  ufed,  in  order  to  make  the  inftitute  hold 
of  the  grantor's  fuperior.  I  fliall,  in  treatiug 
of  this  fubjed:,  take,  firft,  the  cafe  where  the 
lands  hold  of  the  Crown. 

I.  Where  the  Lands  hold  of  the  Crown. 

1..  CoJtfirmation.—\i  we  fuppofe  fafine  to 
have  followed  on  the  entail,  and  that  the  lands 
}xo\d  of  the  Crown,  the  title  in  the  perfon  of 

the 
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the  inftitute  will  be. completed  by  a  charter  of 
confirmation ;  the  firft  ftep  to  which  is  the  pre- 
fenting  a  fignature  of  <:onfirmation  in  Exche- 
<juer,  the  procedure  correfponding  precifely 
\Uth  that  which  has  been  explained  in  the  firft 
volume,  in  treating  of  the  purchafer's  title 
where  the  lands  hold  of  the  Crown.  The  fig- 
nature  "will  be  in  the  following  form. 

Signature  of  Confirmation  of  the  Deed  of  Entail^ 
and  Instrument  of  Sasine  follomng  thereon j  in 
favour  of  B. 

Our  Sovereign  Lord,  with  the  fpecial  advice 
and  confent  of  J  M  Efq.,  Lord  Chief  Baron  of 
his  Majefly's  Court  of  Exchequer,  in  that  part  of 
Great  Britain  called  Scotland,  F  N  Efq.,  Sir  J 
D  H  M  G  Baronet,  C  G  and  A  C  Efquires  rema- 
nent Barons  of  his  Majefty's  faid  Court  of  Ex- 
chequer, ORDAINS  a  charter  to  be  made  and  paf-. 
fed  under  the  feal  appointed  by  the  treaty  of  union 
to  be  kept  and  ufed  in  Scotland,  in  place  of  the 
great  feal  thereof  formerly  ufed  there,  ratifying 
and  APPROVING,  and  for  his  Highnefs  and  his 
royal  fucceffors,  perpetually  confirming,  likeas 
his  Majefty,  with  advice  and  confent  forefaid,  by 
thefe  prefents,  ratifies  and  approves,  and  for 
himfelf  and  his  royal  fucceffors,  perpetually  con- 
FIRMS  to  his  Majefty's  lovite  B,  now  of 

'    ,  a.difpofition  ac^d  deed  of  -jgntail  made 

and 
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and  executed  by  A,  of  date  ,  where- 

by, for  the  caufes  there  ftated,  and  in  implement 
of  his  part  of  the  marriage  articles  therein  fpcci- 
$ed,  BUT  ALWAYS  WITH  AND  UNDER  the  burdcns, 
provifions,  conditions  and  dcclaratibns,  and  claufes 
prohibitory,  irritant  and  refolutive,  therein  and 
after  expfeffed,  allenarly,  and  no  otherwife,  he 
SOLD,  ALIENATED  and  DISPONED,  from  him,  his 
heirs  and  fucceffors,  to  and  in  favour  of  B  hig 
fon,  and  the  heirs  male  of  the  marriage  entered 
into  betwixt  the  faid  B  and  C  ;  whom  failing, 
to  the  heirs  female  of  the  faid  marriage,  and  the 
heirs  whomfoever  of  their  bodies  refpeftirely,  the 
cldeft  daughter  orheir  female,  excluding  heirs  por- 
tioners,  and  fuccecding,  without  divifion,  through 
the  whole  courfeof  fucceflion  ;  whom  all  fail- 
ing, to  tlie  faid  B,  his  ncareft  heirs  and  affignees 
•whomfoever,  heritably  and  irredeemably,  all  and 
whole — (Jiere  the  lands  are  fully  described) — but 
always  WITH  AND  UNDER  the  provifions,  de- 
clarations, conditions,  limitations  and  claufes  pro- 
hibitory, irritant  and  refolutive,  therein  and  after 
mentioned,  viz.  with  and  under  ^the  condi- 
tion ALWAYS,  as  it  is  hereby  exprefsly  provided 
and  declared,  that  the  faid  B  and  the  whole 
heirs  thereby  called  to  the  fuccefSon  of  the  faid 
lands  and  others,  fhall  be  bound  and  obliged, 
upon  the  fucceflion  opening  to  them  refpeftively, 
in  virtue  of  the  faid  entail,  to  aflume,  ufe,  and 
\)c:iY  the  furname  of  A,  and  the  arms  and  defig- 
V2tioh  of  A  of  A,  as  their  own  proper  furnams, 

arms 
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arms  and  defignation  ;  as  also^  with  and  tinder 
tbefe  conditions  aiid  provifions  always,  hc.^^ihere 
the  other  conditions  of  the  entail  will  be  narrated, 
until  you  come  to  the  words  acts,  instruments, 
and  DocuMiMTs,  changing  them  only  in  so  far  as 
ilieform  oj  a  narrative  may  require) — with  and 
UNDER  all  which  burdens,  conditions,  provifions 
and  declarations,  and  claufes  prohibitory,  irritant 
and  refolulive,  above  mentioned,  the  faid  difpofi- 
tion  and  deed  of  entail  is  exprefsly  made  and  grant- 
ed, and  no  otherways ;  which  difpofition  and 
•deed  of  entail  contains  an  obligation  on  the  faid 
A,  his  heirs  and  fucceffors,  to  infeft  and  feife  the 
faid  B  and  the  heirs  of  entail  thereby  fubftituted  to 
him,  TO  BE  HELD  either  from  him  the  faid  A  and 
his  forefaids,  of  and  under  their  refpeftive  fupe- 
.  riors  of  the  fame,  as  freely  as  he  held  or  might 
have  held  the  faid  lands  and  others  himfelf,  or 
of  and  under  him  and  his  forefaids,  in  manner 
therein  mentioned,  and  that  either  by  refignation 
or  confirmation,  or  both,  or  either,  the  one  with-f 
out  prejudice  to  the  other,  but  always  with  and 
under  the  conditions,  provifions,  reftridlions,  li- 
mitations, claufes  prohibitory,  irritant  and  refolu- 
tive,  therein  and  before  written,  with  a  precept 
of  sasine  applicable  thereto,  as  the  faid  difpofi- 
tion a|id  deed  of-  entail  more  fully  bears ;  as  al- 
so, the  INSTRUMENT  of  SASINE  of  the  lands  and 
others  above  defcribed,  taken  in  favour  of  the 
faid  B  in  virtue  of  the  forefaid  precept  of  fafine, 

contained 


OF  AN  ENTAIE .  173 

contained  in  the  faid   deed  of  tailzie,   of  date 

and  te^xdcd  in  . 
the  Regifter  of  Safines,  y. 

the  day  of  ; 

AND  THAT  itt  the  whole  heads,  claufes,  articles, 
tenor  and  contents  of  the  faid  feveral  writings  ; 
DISPENSING  hereby  with  the  generality  of  thisT 
CONFIRMATION,  and  declaring  that  the  fame  is 
and  fhall  be  as  valid  and  eSeftual,  and  of  as  great 
force,  ftrength  and  effeft,  as  if  the  faid  difpbfi- 
tion  and  deed  of  entail,  precept  of  faline  therein 
contained,    and  inftrument  of   fafine   following 
thereon,  were  aH  herein  verbatim  inferted,  and  as 
if  this  confirmation  had  been  granted  before  the 
taking  of  the  faid  fafme ;  whereanent,  and  with 
all  other  objections,  defeds,  or  imperfedions,  that 
€an  be  anywife   alleged  or  objeded  againft  the 
fame,  and  this  confirmation  (hereof^  if  any  be^ 
HIS  Majesty  has  dispensed,  and  by  thefe  pre- 
fents,  with  confent  forefaid,^  dispenses  for  ever* 
To  be  holden  and  to  hold,  &c. — (^This  clause 
mil  be  regulated  by  t/ie  holding  (^Jarmer  crowns 
charters) — ^Paying,  &c.  (This  clause  in  Uke  rnan^ 
ner  mil  be  regulated  kf  the  reddetido  of  the  former 
eluirter^.-^r-AsD  that  the  faid  charter  be  es> 
T£ND£I>  in  ample  form-,  with  all  claufes  needful^r 
and  precepts  be  direfted  thereupon.     Given  at 
Edinburgh,  &c.  « 

The  charter  following  oh  this  fignature  !& 
completed  iu  the  manner  which  has  b^n  al- 
ready 
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ready  explained  in  the  firft  volume,  when  treat- 
ing of  the  purchafer's  title,  and  to  that  I  muft 
refer :  When  completed,  it  Xnakes  the  Inftitute 
hold  of  the  crown  ;  and,  when  joined  to  Regif- 
tration  in  the  Regifter  of  Tailzies,  perfedls  his 
right  in  the  fuUeft  and  moft  ample  mannen 

2.    Refignation. — It   may  happen,    that   in 

place  of  completing  the  title  in  this  manner,  the 

inftitute  may  chufe  to  refign  on  the  procuratory 

in  the  entail,  and  take  a  charter  of  refignation 

from  the  Crown.     The  fignature  in  that  cafe 

will  be  of  the  form  following, 

« 
Signature  of  Resignation  in  favour  of  the  InsAtute 

in  the  Entail. 

■  ' 

duR  SOVERINtJ  LORD,  with    the    SPECIAL    AEr- 

vicE  and  CONSENT,  &c.  (in  common  f)rm)oRDAn^s 
a  charter  to  be  made  out  and  paffed,  &c.  (m  com- 
mon JbrTn)  TO  and  in  favour  of  R  A  eldeft  law- 
.  ful  fan  of  G  A,  and  the  heirs  male  of  his  body ; 
whom  failing,  to  the  other  heirs  male  of  the 
body  of  the  faid  G  A,  &c.  {tJie  destination  was 
here  copied  verbatim)  all  and  whole  (here  the 
lands  'were  in  like  manner  copied  verbatrni)  but 
ALWAYS  with  and  under  the  feveral  burdens,  con- 
ditions, provifiofts,  reftriftions,  limitations,  claufes 
irritant  and  refolutive,  and  declarations  herein 
particularly  after  inferted,  viz.  First,  (here  the 
conditions  of  the  entail  xvere  all  verbatim  engrossed} 

WHICIi 
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WHICH  LANDS,  teinds,  and  others  above  written, 
pertained  heritably  before  to  G  O  and  W  F  the 
only  furviving  truft  difponees,.  named  and  ap- 
pointed by  the  deceafed  G  A  by  two  truft  dif- 
pofitions  and  ailignations  in  their  favour,  and 
in  favour  of  M  and  R  both  fince  deceafed,  and 
the  furviver  Or  furvivers  of  them,  and  major  part 
of  fuch  furvivers,  in  truft,  for  the  ufes  and  pur- 
pofes  mentioned  in  the  faid  truft  difpofitions, 
which  are  dated  ,  and 

regiftered  5  and  which  lands^ 

teinds,  and  others  forefaid,  were  held  by  the  faid 
truftees,  of  his  Majefty,  in  manner  herein  aftei? 
mentioned ;  and  by  disposition  and  deed  of 
ENTAIL,  dated  s  ,  were  con- 

veyed by  the  faid  truftees  to  the  faid  R  A  and 
the  heirs  of  tailzie  fubftituted  to  him  in  manner 
forefaid  ;  with  and  under  the  feveral  conditionsy 
provifions,  reftriftions,  limitations,  claufes  irritant 
and  refolrutive,  and  declarations  herein  before  in^ 
ferted,  and  were,  in  virtue  of  a  procuratory  of 
refignation,  with  all  right,  title  and  intereft  com- 
petent to  the  faid  truftees  or  their  authors,  duly 
and  lawfully  resigned  by  the  lawful  procurators 
of  the  faid  truftees,  fpecially  conftituted  to  that 
effeft,  IN  THE  HANDS  of  the  faid 

for  himfelf,  and  in  name  of  the 
other,  barons  of  the  faid  Court  of  Exchequer, 
having  pow€r  to  receive  refignations,  and  grant 
new  infetments,  in  favour  and  for  new  infeft- 
ments  of  the  fame  to  be  made,  given,  and  grant- 


176        SIGNATURE  OF  RESIGNATION^  &C» 

ED  to  the  faid  R  A  and  the  heirs  Hiale  of  hia 
body,  Qiere  the  destination  was  again  verbatim  re^ 
peated)  but  always  with  and  under  the  condi- 
tions, provifions,  reftiidions,  limitations,  claufes 
irritant  and  refolutive,  and  declarations  herein 
before  engroifed,  and  that  in  due  and  competent 
form,  AS  authentic  instruments,  taken  on  the 
faid  refignation  in  the  hands  of 
notary-public,  at  tnore  length  purport ;  And 
MOREOVER,  his  Majefty,  with  confent  forefaid, 
WILLS  and  grants,  and  for  him  and  his  Royal 
fucceflbrs,  decerns  and  ordains,  that  one  fafine, 
&c.  (/w  conmion  forniy^To  be  held,  and  for  to 
HOLD,  ALL  and  WHOLE  the  faid  lands,  teinds  and 
others,  with  the  pertinents,  all  lying  and  defcrib« 
ed  as  aforefaid,  by  the  faid  R  A  and  the  heirs 
of  tailzie  fubftituted  to  him,  in  manner  forefaid, 
of  his  Majefty,  &c.  (in  common  form)  giving 
yearly  for  the  faid  lands,  teinds,  pafturage^  mills, 
fiihings,  and  others  above  conveyed,  the  faid  R 
A  and  the  .heirs  of  tailzie  fucceeding  to  the  faid 
lands  and  eftate,  to  his  Majefty  and  his  RoyaF 
fucceflbrs,  &c.  {in  common formfi)  and  that  the 
faid  CHARTER  be  extended  in  ample  form,  with 
all  claufes  needful,  and  precepts  be  direSed  there-^ 
on,     GIVEN  at  Edinburgh,  &c. 

That  I  may  fliow  the  form  of  the  Crown 
charter  on  the  entail,  as  well  as  givQ  a  further 
example  of  the  conditions  of  this  deed,  I  fub- 

1  joiri 
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join  a  Cro\VTl  charter  of  refignation  on  an  en- 
tail, containing  alfo  a  novodamus  and  the  con- 
ftitution  X)f  a  but-gh  of  barony. 


Carta  R^signationis  et  de  Nacodamtis  J  M  ifi  ^taU 
rediiu,  et  J  M  ejus  Jilii  legitim  natu  fnaximi 
in  feodoj  Baronice  de  M  aliorumqUe. 

Georgius,  Dei  gratia^  Magnae  Bricannise,  Fran« 
ciae,  et  Hibemise,  Rex^  Fidei  Defenfor^  omnibus 
probis  hotninibu^  totius  terr^  fuse  clericis  et  lai- 
CIS  falutem  ;  SciATis  nos,  cum  avifameuto  et  con* 
fenfu  Jacobi  Montgomery  armigeji,  domini  capj« 
talis  bcfronis  fcaccarii  noftri  in  ilia  parte  regni  nof- 
tii  Magnas  Britannias  Scotia  vocat.  Fletcher!  Nor* 
ton  armigeri,  don>ini  Joannis  Dalrymple  baronetti^ 
Cofmi  Gordon  et  Archibald!  Cockburn  armigero- 
rum,  remanen.  diSt.  fcaccarii  baronum,  dediife, 
concefGiTe,  difpofuiiTe,  et  hac  prsefenti  carta  nof- 
tra  confirmaffe,  cenoreque  ejufdem  dare,  con« 
C£JD£R£  et  DISPONE p.£,  ac  pro  nobis  noitrifque 
regiis  fucceflbribus  pro  perpetuo  conjfirmare  di- 
LECTO  noftro  J  M  de  M,  armigero,  in  vitali  re- 
ditu, et  5  M  ejus  filio  legitimo  natu  maximo,  et 
haeredibus  mafculis  ex  ejus  corpore,  quibus  defn 
cien.  hseredibus  foemellis  ex  ejus  Corpore,  quibu* 
DEFiciEN.  M  M  ejus  filio  legitimo  natu  fe.cundo 
et  hseredibus  mafculis  ex  ejus  corpore,  quibus 
deficien.  hseredibus  foemellis  ex  ejus  corpore, 
QtJiBUs  deficien.  G  M  ejus  filio  legitimo  natu 
tertio,  et  ha^redibus    mafculis  ex    ejus   corpore, 

VOL.  V.  ♦  M  QUIBUll 
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QUiBUs  DEFiciEN.  hdcredibus  fcemclfis  ez  cjus  cor^ 
pore,  QUBus  d£FIci£n;  uUi  quarto,  quinto,  feu  alio 
fiiio  juniori  legitimo  procreand.  ex  corpore  diflL' 
J  M  fenioris,  fecundum  eonini  fenioritatem  fuc- 
ceffive  et  in  eorum  otdine^  et  haeredibus  refpec* 
tivjs  coiporum  talium  filiorum  natu  junionlni  m 
eorum  brdine  praefcript.  (^ibus  dsficiem.  A  M 
ejus  leghiina^  filias  itatvi  inaximae  hderedibiis  maf; 
cqUs  ex  ejus  corpore,  quibus  d'eficien.  hxredibus 
fcemeliis  ex  ejus  corpore,  qpiFUSDEFiciEii.  ullifc- 
cundas,  terdse,  feu  aiiae  filiae  jtmiori  ex  ejus  corpore 
procreand;  fuccei&ve  in  ordihe  fectbdum  feniori* 
tates  earuxd,  et  refpedivis  baeredibus  ex:  corporibui 
didarum  filiarum  fticceflite  in  ordine  prftfcripto,^ 
<iuiBus  iEFicifcii-  G  M  filio  kgitimo  iidtu  fecon* 
do  nunc  defua£H  J  M  de  M,  pstrk  &Qt^  J  V^ 
fenioris,  et  hseredft)tis  niafcuUs  ex  efds  Corpore, 
<luiBus  DEFiciEt^.  Ea^redibus  f6bmelli8  ex  ejus  cor- 

pore,   &C.    &Cv  QUlrfU^  OMNIBtrS  DEFieiENTIBUi^ 

tali  aliae  perfonae  feii  perfonis  quas  di£t«  defun^ius  J 

M  per  ttUtim  fcriptiibi  fub  manu  ejus,  rn  did.  terrisf 

et  ftatu  eum  fuccedere  tuoraizkavit  et  ftatuit,  ta* 

Kq,  notnihatiofjc  defkien.  an  t  perfonis  nomrnand. 

torumq.  hacfedibits  inibi  ntentioiiat.  deficiendbus, 

tunc  dift.  defiinfti  }  M  hasredibus  proxfmis  qu?- 

bufqunque  ih  feodo^  haerede  fofemella  natif  ntaxi- 

ma  et  defcenden.  c:^  illiu^  corpore  fempef  excW- 

den.  omnes  alias  h^redes  portionarias',  et  per  nn> 

irerfuto'  fucceflionis  curfiim  tain  haereduni  talli* 

^uam    aliorum   haeredum    quorumcunque    ant^' 

iRentionatr  omni  tempore  futuro  abfque  divifione 

lucceden. 


t'^  AN  ENtAy-.  Iff 

Ihccefdeh.  ct  jure  'primogeniturae  locum  capefcen- 
te  inter  foemellas  hasredes  fimili  modo  ac  lex  ia« 
ter  maftulos  haeredes  ftabiUvit ;  omnes  et  singv- 
IjASj  See.  &c.  omnes  jacen^  in  parochia  de 

et  fenefcallatu  de 
una  cum  omni  jure,  titulo,  interefle,  juris  clameo, 
proprietate  et  poffeffione,  tarn  petitorja  quam  pof- 
fefibria,  quae  dr3:.  J  M  de  M  aut  ejus  au£tores 
aut  praedeceffores,  hasredes  aut  fucceflbres,  habue- 
runt  feu  habeat  ad  pr^didas  terras,  jus  patrona-^^ 
ttts^,  decimas,  multuras  aliaq.  prsedid:.  clamare  feu 
praetendere  poterint,  semper  cum  et  fub  diverfis 
.oneribus,  conditionibus,  proviiionibus,  reilridioni^ 
bus^  limitationibus,  claufulis  irritan^  et  refoluti- 
vis,  aliifque  content,  in  difpofitione  talliae,  lie 
deed  of  entail^  de  data  die  menfis 

anno  Domini  et  regif- 

trat.  in  archivo  talliarum  de  data  ,  &c. 

poftea  fcript.  quss  omnes  in  refignationis  inftru- 
mento,  cartis,  et  fafmae  inftrumeiitis,  fuper  prse« 
fentibas  fequend^  et  in  omnibus  fequen.  ferviriis, 
retornatibus,  procuratoriis,  et  refignationis  inflru- 
mentis,  cartis,  preceptis  et  inftrumentis  fafmas,  et 
in  omnibus  aliis  juribus  et  tranfmiffionibus  did. 
terrarum  aliorumq.  praefcript.  verbatim  inferenda^ 
funt,  viz.  cum  et  fub  hoc  onere,  (icuti  per  prsefen- 
tes  expreffe  paftatur  et  providetur,  quod  fi  haere- 
des fcemellds  tallia?  did.  J  M  de  M  virtute  ha* 
rum  praefentium  feu  praedid.  nominationis  fucce- 
derunt,  tunc  et  in  tali  cafu  haeres  foemella  natu 
maxima  et  defcendentes  ex  ejus  corpore  exclu- 

M  2  dent; 
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dent  juniorem  ejufquc  defcendentes  ut  ne  finf 
haeredes  portionarias  et  femper  abfque  diviiione 
fuccedent ;  et  cum  et  fiib  bac  conditione  ficuti  per 
prcefentes  fpecialiter  providetur,^  quod  univerfi  has^ 
redes  tarn  mafculi  quam  ftcmellse  did.  J  M  de  M 
tarn  generaks  quam  talHas  fupra  mentionat.  et 
defcendentes  ex  eorum  corporibus  fie  fucceden. 
obligabuntur,  pod  fdarn  fuecefliottem,  retinere^  stf- 
fumere  et  uti  coguomine  et  defignatione  de  M 
de  M  pro  eorum  primo  et  principal]:  cognomiue 
et  defignatione,  nifi  in  hoc  cafu  quod  praedi£t.  taU' 
iiat.  terrse  et  ftatus  de  M  ac  etiam  alius  tallxat. 
flatus  de  L  qui  in  certis  eventibus  defundo  patri 
did.  J  M  de  M  et  defce6dentibus  ex  ejus  cor- 
pore  providetur  per  tallias  obligationem  per  etiam 
defun&um  J  M  de  M,  N  6  ejus  fponfam  cot^ 
cefs.  de  data  et  in  libris  con- 

cilii  et  feffionis  regiftrat.  contigerint  in  perfona 
cujufvis  hasredis  ad  ambos  flatus  fuccedentia 
conjungi ;  quod  tunc  talis  haeres  non  obligabitur 
afiumere,  retinere  et  uti  cognomine  et  defigna* 
tione  de  M  de  M  donee  talis  haeres  duos  Iiber6i' 
habebit  quorum  unus  talliato  flatu  de  M  et  alter 
dift.  talliato  flaru  de  L  fruatur,  fed  pofl  talem'  di- 
vifiohem  di£l;.  duorum  talliat.  ftatuum  univerfi 
talliae  hneredes  fupra  mentionat.  terras  per  prse- 
fentes  refignat.  poffiden.  aftringentur  et  obliga- 
buntur  did.  cognomine  et  defignatione  de  M  de 
M  afTumere,  retinere  et  uti,  et  fic  deinceps  per 
totum  fuccelTionis   curfum  fub   exceptione  pra&." 
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fXidt.  et  cum  et  fub  hae  limitatione  et  pt'ovifioneii 
ficuti  per  praefentes  expreffe  providetur  et  decla* 
catur,  qu6d  terras  et  ftatus  per  praefentes  reftgnat* 
Hon  efficientur  et  onerabuntur  neq*  obnoxiae  fo- 
fent  appretiari,  adjudicari,  feu  quovis  alio  modo 
€vinci,  propter  debita  feu  fa£ta,  per  di^.  J  M  ju- 
niorem,  aut  per  uUum  talliae  haeredem  priufquam 
tali  fuccefGohi  fucceden.  contrafta  feu  eonceflfa, 
aut  propter  ulla  debita  feu  fafta  quae  per  praedifl:. 
J  M  juniorem  ullifve  ex  talliae  haeredibus  prae- 
d\&.  poft  talem  fucceflionem  contrahantur  vel 
concidantur^  exeipien.  ut  poftea  except,  eft,  et 
Gum  et  fub  hac  limitatione  et  reftri£tione,  quod 
fion  licitum  erit  nee  in  poteftate  did.  J  M  junioris, 
oiec  uUorum  talliae  hseredum  et  provifionis  mafcu- 
lorum  vel  foemellarum  nonupat.  per  praedid.  de* 
fundum  J  M  de  M  alterare,  innovare,  aut  mu- 
tare  talliam  ordinemque  fucceilionis  antea  pras- 
fcript.  per  ullam  nominationem  aut  aliud  fadum 
fie  ut  prssdicitur,  nee  uUum  aliud  fadum  facere, 
quod  ullam  altetationem,  innovationem  feu  muta* 
tionem  ejufdem,  direde  vel  indirede  import  are 
vel  inferre  poteret,  nee  vendere,  alienare,  dif- 
ponere  aut  abfque  redemptione  feu  fub  reverfione, 
hec  etiam  impignorare  aut  eum  annualis  reditus 
infeofamento  feu  ulla  alia  fervitudine  leu  onere 
praedid.  talliat.  terras  et  ftatum  aut  ullam  partem 
iarundem  onerare  ;  ac  etiam  providetur,  quod 
aon  licitum  erit  praedift.  J  M  juniori,  aut  uUt 
l^aeredijm  generalium  feu  talliae  antea  fcript.  aflfe^ 

M  3  datipncs. 
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dationes  Tel  rentales  praedid.  talliat.  terrarutn  et 
flatus  locare,  pro  longiore  termiao  quam  unius  tt 
-viginti  annoram,  et  fine  dinunutioiie  renrali^ 
feu  pro  vitae  iocatoris  duratic^e,  in  cafu  ullius  dip 
minutionis  rentalis,  nee  debita  conirahere,  nee 
lasfas  majeftatis  crimen,  quod  Dcus  avertat,  con^ 
tnictere,  nee  uUam  aliud  fadum  vel  afliim  omif- 
fionis  aut  comniiilionis  civile  vel  criminale,  direfte* 
feu  indirede,  uUo  modo  facere  qua  propter  prac* 
did,  terrse  et  ftatus  aut  ulla  pa?s  affici,  adjudipari, 
forisfieri  gut  efchetari  vel  confifcari  feu  uUo  alio, 
modo  evinci  poterit  a  did,  J  M  juniote  vel  taU 
liae  hseredibus  fupra  fcript»  Vel  qua  pirpptei;  did« 
tailise  et  fucceilionis  ordo  praejudicari,  laedi  aut 
mutari  poterit,  neque  praedid*  J  M  junior.  ne(; 
uUus  did.  haereduig^  generalium  feu  talUae  fupra 
l^ominat.  patietur  cenfus  pubiicos,  relevii  cafuali- 
tates,  nee  feudifirmas  albas  vel  decimarum  diva* 
rias,  nee  alia  realia  publica  onera  et  divorias  qoaf* 
cunque,  ex  prasdid.  talliat.  terris  et  ftatu  perfo* 
lubilis,  non  fatisfadas  adcurrere,  pro  quibus,  terrae 
aliaque  prtedid.  appretiari,  adjudicari,  aut  evinci 
poterunt  a  proedidp  J  M  juniore  aut  illis  ;  pro  fu- 
perioritacis  quibufvis  cafualitatibus  aut  aliis  reali* 
bus  vel  publicis  oneribua  uti  preefcript.  eft,  neque 
pra^did.  J  M  junior  nee  uUus  aiioruin  tallias  b^- 
redum  nominat.  patietur  prasdid.  talliat.  terras  et 
ftatumaut  ullam  partem  ejufdcih  evinci  vel  ab 
illis  abduci  per  apprcti^tionem  aut  adjudicadonem 
contra  eafdem  expediend^ ;  pro  quibufvis  debitis 
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jku  aSis,  contra&is,  fadis  aut  conceffis  per  pr^^ 
4i&.  J  M  de  Al  aut  pro  quibufvi$  d^txs  fei| 
fa^s  p^r  eum  contrahend.  et  conicedend*  priuf- 
j|uam  pr^fentes  perfeiStap  dS^caces  redditae  fuerint, 
|»er  cartas  et  infeofamenta  fuper  eafdem  e^pedi- 
md.  feu  quibus  prapdifi:.  hssredes  et  tajiliat.  terras 
per  legem  [nb]u:i  eontigerint ;  et  quod,  in  cafu  ul- 
}o,  tales  appretiationes  feu  adjudicationes  obtentse 
i^ertnt,  tpip  dift.  J  IVf  junior  et  haeredes,  et  ge- 
peraies  et  talli^  fupra  nominat.  pr^di6):is  terris  et 
jlatu  fi^cceden,  et  qui  in  ppfleflione  ejufdem  erunt, 
tametii  minorennes  iint  pro  tempore,  tenebuntur 
et  obligabpntur  eafdem  expurg^re  faltem  intrq. 
(ex  annos  priufquam  legale  talium  appretiatio- 
aiini  et  adjudioationi^in  terminabit;  et  fi  fortaile 
contigerit  perfqi^a  qui  in  poi|effione  erit,  tametii 
minorennis  pro  tempore  fit,  eafdena  faltem  intr^ 
fex  annos  ante  legajis  termiaationem,  not}  expur*- 
gabit  vel  redimet,  tun^  ejus  jus  ad  did.  talliat. 
terras  fiatumque  et  ad  redemptipnen^  pr^diGt. 
diligentiae  cadet  et  accrcfcet  proximo  talliae  hae- 
redi  qui  fucccflerit  fi  perfona  contraveniens  natu- 
ralirer  mortuus  fuiffet,  et  qui  tametfi  minorennis 
pro  tempore  diQ:.  jus  ^d  pradift.  terras  ftatomque 
in  fui  ipfius  perfona  ftabilire  obligabit^r  et  af- 
tringetvif  et  prspdift,  appretiationes  aut  |djudica- 
(iones  faltem  intra  quatuor  s^naos  ^nte  legalis 
termination  em  expurgare — {and  so  the  deed  goes 
jpn,  giving  a  right  to  the  nearest  heir  to  redeem 
^tfdn  two  years  \  afid^  should  hejail^  apcmer  is_ 
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gmen  to  the  next  heir  to  redeem  wUhin  sir  monlhs^; 
it  then  proceeds} — Et  fi  contigerit  talis  hae.res  jws 
fiabilire  et  talem  diligentiam  expnrgare  ut  praedi- 
citur  intra  fex  mexifes  ante  legalis  terminationem 
deficerit,  tunc  jus  dift.  terrarum  et  ftaiuum  ullo 
fubfeqoen.  tallise  hseredunx  propinqaionanv  feu  re- 
motiorum  did.  J  M  fenioris  cui  vifum'  fuerit 
ante  legalis  terminationem  redimere  cadet  et  ac- 
crefcet,  et  qui  jus  ftabilire  fimili  modo  babebit  ac« 
ecffum  ac  fi  univerfi  propinquiores  hseredes  con- 
travedientes  naturaliter  mortuus  fuiffent ;  et  cum 
et  fub  hac  conditione  et  reftri^SMbne,  ficuti  per 
prsefentes  providetur,  quod  dift.  J  M  junidr  et 
omnes  hseredes  generates  feu  taUia&  fupra  men* 
tionat.  did:.  taUjat*  terris  et  ftam  poffidebant  et 
fruentur  virtute  praefentiuni  idfeofamentorum, 
juTium  et  tranfmiffionum  fuper  eafdem  fequenA 
et  per  nullum  aliud  jus  feu  titulum  quodcunque } 
et  quod  praedift.  }  M  junior  et  univerfi  hseredes 
tarn  generates  quam  ta Iliac  fupra  npminat.  femet* 
ipfos  tenipeftive  intrat.  infeodat,  et  fafit.  in  prae- 
dift.  terris  et  ftatu  cbtinere  obligabuntur,  et  eaf- 
dem in  honintroitu  jacere  neutiquam  finenf,  ac 
ctiam  univcrrfum  ordinera  curfumque  fucceiBonis 
in  his  praefentibus  content,  et  diverias  condi* 
tiones,  limitationes,  provifioJies^  irritantias  aliaque 
in  his  praefentibus  content,  infcribere  et  verbatim 
inferere  facient  iu  inftrumento  refignationis  cards 
ct  infeofamentis  defuper  fequend.  et  in  omnibus 
fMibfequen.  procuratoriis  et  infeofament;i&  refigna* 
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tionis,  cartis,  fervitiis,  retornatibus,  pracceprfs  def 
fuper  ftsquen.  et  praeceptis  et  inftrumentk  fafinas 
aliifque  tranfmiffionibus  did.  talliat.  terraruni  et 
ftatus ;  et  cum  et  fub  hac  conditione  et  limira* 
tione  feraper,  quod  uxores  prssdid.  J  M  de  M 
et  did.  J  M  ejus  filii  natu  maximi  et  uxores  el 
liiariti  diaorum  diverforum  h^redum,  et  gene^ 
ralium  et  talliee,  fupra  mentionat.  funt  et  erunt 
cxclufi  et  interdifti  ab  omni  jure  tertian  el  curia* 
litatis  ad  vel  fuper  di£b.  talliat.  terras  et  (laturti 
feu  ullam  partem  ejufdem,  uUa  lege  aut  corifuetii^ 
dine  iii  comrairium  non  obftan. ;  et  cum  et  fub  fe- 
quent.  irritatione  ficiiti  per  praefentes  fpeciallte* 
padatur  et  providetur,  quod,  fi  forte,  diSt.  J  M 
junior  feu  ullus  haeredum  generalium  feu  talliae 
aotea  mentionat.  prsemiffas,  condition's,  provifio* 
n^s,  reftridionesi  aliafque  limitationes  in  his  pre* 
fentibus  content,  contraverierit,  id  eft,  defeeerit  vel 
neglexerit  praedid.  conditiones  et  provifiohes  eS 
ttnamqiiaihqUe  earum  obedire  feu  perficere,  aut  in 
confrarium  prsj^^did.  conditionibus  et  reftridioni- 
bus  feu  earum  cuivifcunque  egerit,  tunc  et  in  uIHa 
faorum  cafuum,  non  fplum  omnia  talia  ada  fada^^ 
ct  fkcinora  contrada,  perfedka  feu  commiffa^  his 
praefentibus  feu  vero  propofito  et  fenfui  earund. 
contraria,  cum  omnibus  quae  defuper  fequi  pbflinl 
in  femetipfis  vacua  nulla,  et  nuUius  vis,  ruboris  feii 
effe&us  erunt,  fakem  irrita  et  inefEcacia  erunt 
contra  reliquos  talliae  haeredes  terrafque  aliaque 

?raedid.  quae,  ne<;  ulla  pars  earundem^  uIIq  modd 
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^um  iifdem  onerabumur,  (imillter  ac  fi  talia*  da 
bita  fada  copimiOioms  feu  oiniflionis,  non  pert 
feda  feu  concefla  fpiflent,  feu  imnquam  contigif- 
£siit ;  fed  etiam  perfona  feu  perlbnae  fic  contra^ev 
pientes  per  defeflum  in  obediendo  di<^.  conditio? 
nibus  aut  in  contrarium  did,  prohibitionibus  a^t 
lillis  earundem  agendo^  pro  feipfo  feu  feipfa  fo- 
lummodoy  ipfo  fa&q,  QOinfs  jus,  titulpm  et  inter* 
eSc  amittet,  delin<^ue|:  et  perdet,  quod  ille  feu  ilU 
ad  pr^edid.  terrasi  et  ftatiim  ha^et  idemque  va* 
cuum  et  extin&um  fi^t,  et  praedj^.  talliat.  terrae 
^t  (latus  devolve^t,  acc|;efcent,  et  p^rtinebunt 
proximo  talliae  h^eredl  fuccederg  deftinat*  tametQ 
fx  corpore  ipiius  contrs^vemept(#  defcenfo,  fimiliter 
^G  fi  ipfe  contravenjens  nat\|fiiliter  ;^orti:|^s  fuif? 
fet ;  et  Upturn  ^^  legitimuni  er|t  tali  proximo  bae*? 
redi  tametf;  min'orenni,  prq  lepipore,  licet  ex  ip? 
(ius  contravenientis  corpore  defcenfo,  aftiones  pro* 
i^ni  et  deqreta  declaratoria  obtinere,  fupra  con* 
(rayentione  et  fupra  irritantia  juris  contraveniai* 
tis,  vel  feipfyin  haeredem  deferyire  perfonae  quae 
in  d\St.  terri^  ante  perfonam  contrayenientem  ulti* 
pio  veftit.  et  faiit.  obiit,  atque  hoc  ipodo,  feu  per 
jidjudicatipnep^,  vel  per  ullam  aliam  .for^ldlem  ve 
]egalem  viam,  in  perfona  fua,  jus  ad  et  in  praedid. 
talliat.  terras  et  (latum  f^abiUre,  abfque  fubjicien- 
^  feij^fun^  yel  Q^noxkim  faqi^ndo  debitis  et  fac-; 
ti;  pe|*fonae  iic  ^ontrayenien.  et  fine  refpedu  ad 
\iUam  alterationem  fadam,  vel  ada  feu  fada  con- 
cefla  per  contrayeJE^i^ntein^  conditioipibus  et  re* 
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ftrl£kionibiifi  in  {M'sefentibus  content,  vel  vero  in^ 
tentui  et  propofito  eorundem  contraria,  et  per 
prsefentes  prsterea  pr9videtur  et  iimiHter  in  uni« 
verfis  procuratoriis,  et  inftrumefitis  refignationis, 
cards,  pra^ceptis,  et  inftrumentis  fafina^,  ferviciis,  re* 
tomatibus,  aliifque  titulis  et  tranfmiffionibus  pras* 
did.  fiat  us  infcribetur,  quod  ia  qui^s  talllae  hsexQ" 
dum  ante  eorum  fucceiHonem  ad  did.  terras  el 
{latum,  committe.t  et  crimen  lae£e  majeftatis  reus 
^t  ejus  convidus  £eu  attindus  erit,  talis  perfona 
deinceps  ab  omni  fucceifioius  jure,  ad  didas  terrail 
et  (latum,  omnino  interdicitur  *et  exclud^ur,  et 
eadem,  proximo  tallis  hasredi  fuccedere  conftitut* 
devolvet  et  pertinebit,  tametfi  defcenfo  ex  cor^ 
pore  perfbnac  qui  cnminis  Isefs  majeftatis  fie  coi& 
vidus  feu  attindus  erit,  fimiJi  modo  ac  fi  talis 
perfona  naturaliter  mortuus  fui&c,  et  licitum  et 
legitimum  erit  tali  propinquiori  haeredi,  tametfi 
ininorenni  pro  tempore,  adiohes  profequi,  et  Jecre* 
ta  declaratoria  obtinere,  et  feipfum  hcrcdem,  per* 
fonss  quae  obiit  ultimo  veftit.  et  fafit.  defervirej^ 
ft  hoc  modo  feu  uUa  alia  legali  via,  in  perfona 
fua,  jus  didarum  terrarum  et  flatus  ilabilire  e^ 
perfona  fie  fucceden.  fuper  talem  contraventio- 
nem  vel  fuper  talium  bseredum  commifiion^m  et 
^onvidionem  criminis  laeias  majeftatis,  et  omnes 
fubfequen.  haeredes  generales  et  talliae  iifdem  ir- 
^itantiis  per  univerfum  fucceifionis  curfum  in  per- 
^etuum  obnoxii  erunt ;  Refervan.  plenam  potefta-^ 
^em. et  libenatem  diet.  J  M  et  praedid.  taliiae 
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haeivdibus  afledare  in  feudifirma  uUam  partem  e^ 
praedift.  duobus  (lillagiis  de  hordea- 

^s  et  tritic^ift  croftis  ejufd.  et  cen:as  de 

fine  diminutiane  rentalis ;  Ac  etiam 
refervan.  poteftatem  et  libertatem  did.  J  M  fe* 
niori,  ullo  tempore,  afledationes  di£k.  talliat.  terra- 
rum  et  ftatus  afledare,  pro  quovis  fpatio  non  exce* 
den.  fpatium  unius  et  viginti  annorum  fine  dimi- 
liutione  rentalis,  et  excipien.^  et  refervan.  extra  et 
ab  praedi£l.  claufulis  irritaiv  pleiiam  poteftatem 
et  libertatem  dift.  J  M  de  M  et  diet.  J  M  ejus 
filio  natvi  maximo  et  didl.  diverfis  haeredibus  ge- 
neralibus  et  talliae,  et  declaran.  quod  di£to  J  M 
feniori  et  illis  licitum  et  legitimum  erit,  fuas  le? 
gitimas  uxores  et  maritos  in  competen.  vita}is  re? 
ditus  provifionibns  infeodare,  de  et  ex  terris  aliiA 
que  praedid.  non  exceden.  unam  quartam  parteni 
pleni  reditus  didarum  terrarvim  et  ftatus  pro  tem^ 
pore,  providen.  {enptper  quod  nee  did.  conjuges 
mafipuU  i^u  foBmellse  haeredis  qaoquomodo  infeo* 
dati  fe^  fiafiti  erunt  in  quovis  annuaii  reditu  feu 
annuitatib^s  defiim^nd.  ex  praedid^  terris  et  ftatu 
(eu  ex  quayi«  parte  earundem^  fed  in  terris  ipfis 
pro  tali  portione  annuqrum  earundem  redituum 
lUis  modo  lo^alitatis  folvend.  ita  ut  uxores  et  ma<^ 
yiti  ^^editys  ipfos  defumant  et  accipiant,  et  Afcce* 
4^n,  {laeredes  t^lUae  pro  folutione  ejufd.  neuti* 
quam  obligati  feu  aftridi  fint;  £t  excipien.  et 
refervan.  etiam  plenam  poteftatem  et  libertatem 
414^.  J  M  f^^iori,   et  di^.   J   M   ejus  filio  naiu 
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inaximo,  et  did.  haeredibus  gcneralibus  et  tallitf 
fupra  nominate ;  et  declaran.  quod  praemiifis  tiotl 
cbftan.'  licitum  et  ligititiittm  erit  di£l.  J  M  feni* 
ori  et  illis  obligationes  proirifionis  hiodo  poftea 
fpecificat.  fuis  junioribus  liberis  conpedere  Qui  ad 
dicl.  terras  non  fucceduntj  et  pro  folutidne  com* 
peten«  provifionuni  illis,  et  pro  nullo  alio  ufu  feit 
propofito^  et  pro  tali  famoia  cjuas  in  totum  non 
excedet  quatuor  annoruni  plenum  feditum  prs- 
Ai&.  talliat.  teri^rum  et  flatus  fecundum  renta- 
lem,  ad  tempus  talis  proviHonis  obligationes  con- 
bedendij  et  quas  obligationes  et  provifiones  per 
pT2edi€i.  J  M  feniorem  et  J  M  ejus  filium  nattt 
inaximUm  et  h^ redes  talKse  concedendce  particu^ 
larem  qualificationem  poftea  feripti  continebunt 
et  comprehenderit,  ficuti  per  prtsfentes  exprefic 
t)rovidetur  et  declaratur,  quod  nee  lidtuttl  liec  le'« 
gilimum  erit  praedid;  J  M  feniori,  feu  J  M  ju- 
hiori,  vel  aliis  talliae  haefedibus  feu  eorum  quibuf- 
vis,  fub  poenis  if ritantioe^  antea  fcript.  uUam  partem 
did.  terrariim  et  ftatus  vendere  tel  alienare,  pro 
foltttione  provifionum  talium  Kberorum,  quae  per 
|>raefentes  concedi  permittuntm*,  neque  uUa  adju« 
dieatio  did.  terrarum  et  ftatus  qu^  dbtineatur^ 
f>ro  fecuritate  folutionis  provHionum  talium  libe- 
forum  ita  concedend;  unquam  expxrabit^  feu  jus 
irredimabile  unquam  fiet^  fed  omnes  tales  appretia^^ 
tiones  feu  adjudicationes  vel  alias  dtli^entiaer  ohtu 
Bendas  fet|  utendas,  pro  folutione  talium  proviii** 
ionum  loco  realis  fecuritatis  pro  folutione  prmct'^ 
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palium  furnmarom  per  eafdem  debit,  et  alinualiutn^ 
redttuum  qui  fuper  iifdem  accrefcant  folummodo 
ftabunt  el  feihpet  redimabiles  ertint  per  did  J  M 
de  M^  et  J  M  ejus  filium  natu  masdmum,  et  has- 
redes  tallies  ante^  fpecificat.  in  et  per  folutionem 
tantum  principalium  fummarum  annualis  reditus, 
et  impenfarum  perfolutaruin  abfque  uUa  pdcnarum 
accumuiatidne,  fed  declaVan.  quod  perfonaeprasdid; 
.  taUiashaeredum  et  ullus  alius  realis  feu  perfonalis  fla- 
tus iis  pertinen.  (except,  didis  terris  et  ftatuantea 
mentionat.)  ac  etiam  dua?  tertian  partes  annualium 
redituum  et  proficuum  did.  taliiat.  terrarum  et  fla- 
tus ipfarttm  ulli  diligentiae  per  legem  competenti, 
femper  fubjeftx  et  obnoxise  erunt,  pro  folutione  ta- 
liumprovifionum  ad  liberos,  quae  per  prsefentes  con- 
cedi  permittuntur,  cum  et  fub  his  conditionibus 
et  provifionibus  etiam  quia  per  irritantiam  prius 
in  his  praefentibus  fcript.  providetur  quod  ullus 
hasres  contraveniens  pro  feipfo  vel  feipfa  folum- 
modo fuiim  jus  ad  di&4  terras  et  flatum  amittet, 
fed  neutiquam  intenditur  vel  intelligitur,  quod 
defceadentes  ex  corpore  contraveniencis,  ab  eo- 
rum  fucceffionis  jure,  propter  talem  contraven- 
tionem  abfcinderentur,  igitur  per  praefentes  ex- 
prefie  providetur  et  declarktur  quod  tamecfi  proxi-  ; 
mus  talHas  baeres,  pro  tempore  exiftens,  fuper  de- 
fedum^feu  contraventionem,  anteriorishasredis,  jus 
et  titulum  ad  did.  talliat.  terras  et  flatum  in  fua 
perfona  ilabilitum  obtinere  poflit,  tam^  nihilo* ' 
minus,  et  hoc  non  obflan.  fi  propiaquior  h®re^ 
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i>oftea  exiftet,  feu  ad  fucceffioncm  vocabitur  pef 
^rocreationem  infantis  ex  corpbre  cujufvis  hse^i 
tedis  contravenientis  poft  fucceflioriem  ha?rcdis 
reihotioris,  aut  per  uHum  talem  fimilem  cafurii  ha?i 
iedis  propinquioris  exiften.,  quod  tunc,  et  in  tail 
cventu,  tion  foliim  perfona  quae  fie  fucceffiflet  fd- 
i)er  defeftum  fell  contraventibnem  priqris  hsereditf 
et  defuper  jus  in  pierfona  ftta  ftabiiatifiet^  et  h^- 
tedes  qui  ad  indni  vel  illam  fucceneririt  aftridgen* 
fur  et  obligabtintur  feipTos  denuditre  et  eiuere,^ 
tk  did;  talliat.  terns  et  ftatii,  ad  et  in  favdreni  ta- 
lis propinquioris  haeredis,  fed  eti^m  jus  et  titulus 
t>erfQnai^  quae  flc  fucceffiffet,  fuj^er  defedtuni  feu 
cbntravetttioneni,  et  haeredum  qui  illi  fuccefferint^ 
2pfo  fado,  cadetj^  et  vacuiim  et  nullum  et  e^tinc-^ 
tdni  fi^t,  quaniprrimum  talis  propinqiiibr  haere^ 
exiftet,  feu  ad  fecceflionem  Vocabitiir^  tif tirt^  fiib- 
ftitmionis  antej(  feript.  et  praedid.  tstlliat.  tefta^  ki 
ftattts  devolVenty  accrefcent  et  pertinebunt  tal? 
proptnquiori  haeredi  qui  fucceffiflet^  fi  ille  extite- 
rat,  aut  fi  eventus  qtii  vocat  taiem  propinqtliorent 
baetedem  ad  fucceflionem,  tem^re  defeftus  fetl 
contraventiofnis  prioris  haeredis  tontiga-at,  et  talf^ 
pfopinqdior  haetes  fit  exiftens  attt  ad  fucceffionemi 
iN)catus  ae^efTuni  babebit  jus  ad  prstedidi.  talliat; 
terras  et  ftatuni  in  ftia  perfona  ftabiliri,  eodenf 
ixlodo  et  via  quae  litdt^tur  fuper  defeftuni  feu  coit^ 
trawntioricm  prioris  haeredfe,f  el  ddjiidicatidiiieV  de- 
Haratoria,  fervitio,  vel  ulio  alio  modo  aut  m'ofe,  ^vti 
legally  et  idoneus  propter  hunc  fmem  judicabituTy^ 
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ita,  ut  jus  fucceflionis  proximo  haeredi  femper  ta* 
det,  devolvet  et  accrefcet,  fecundutn  fttbftitutionis 
ordinem  praefcript,  et  nunquam  ulterios  divcrtetur, 
quam,  ut  ipfe  contraveniens,  folus  excludatur,  et 
abfque  praejudicio  proximis  haeredlbus  in  eorum 
prdine,  refervan.  nihilominus  perfonae  qui  fucceiTe- 
rit,  fuper  defeduni  feu  c on t raven tionem  priori« 
baeredisj^  totos  reditus  et  proficua  di(^.  talliat.  ter- 
rarum  et  ftatus,  ad  et  pr^eceden.  terminum  Pente« 
codes  feu  Sanfti  Martini,  ante  nativitatem  talis  pro- 
pinquioris  baeredis  feu  exiftentiam  alterius  even- 
t|is,  qui  ilium  feu  iliam  ad  fucceffionem  vocat,  fed 
declaran.  quod  talis  propinquior  haeres  jus  ad  re- 
ditus proventus  et  proficua  habebit  perfolvend. 
ad  primum  terminum  Pentecoftes  feu  Sanfti  Mar- 
tiri  ppft  ipfms  nativitatem,  feu  exiflentiam  even- 
tus,  quo  ille  feu  ilia  fit  proximus  haeres  ;  quM  uni- 
verse TEKVLM,  decimae,  pifcationes,  patronatus, 
cymba,  vedoria  aliaqpe  praedid.  did.  J  M  de  M 
haereditarie  pertinuerunt,  tent,  per  ilium  de  nobis 
noftrifque  Regiis  fucceflbribus  immediatis  legiti- 
mis  fuperioribus  earund«  eademque  virtute  procu- 
ratoriae  reiignationis  per  ilium  concefs.  de  data  de- 
cimo  odavo  die  menfis  millefimo 

refignat  et  dedit  in  favorem  did.  J  M  ipfius  in 
yitali  reditu,  et  J  M  ejus  filii  legitimi  natu  maxi- 
mi,  et  aliorum  talliae  haeredum  gener^ilium  et  fpe- 
cialium  fupra  mentionat.  in  feodo,  pure  et  fimpli- 
citer,  per  f uilim  et  baculum,  uti  moris  efl,  debite  ct 
legitime,  per  legitimes  procuratores  ad  hung  efFec- 

tum 


ttitn  per  clIA,  J  M  de  M  conftitut  in  manibus 
dicK  Jacobi  Montgomery,  armigeri,  Domini  capi^ 
.talis  Baronb,  pro  feipfo  et  in  nomirie  aliorum  Ba<- 
ronum  did.  curiae  fcaccarii,  poteftafem  reiigna« 
tionis  accipiendi  et  defuper  nova  infeofamenta 
concedendi,  habend*  tanquam  in  manibus  noftrum 
immediatorum  legitimoruin  fuperiorumearundenft, 
in  favorem  proque  novo  infeofamento  earund.  fa- 
ciend.  et  concedend.  did:.  J  M  de  M  in  vitali 
reditu,  et  J  M  ejus  filio  legitimd  natu  maximo^ 
aliifque  talliae  haeredibus  generalibus  et  fpecialibus 
fupra  nominat.  in  ordine  et  curfu  fuccelTionis  fuw 
pra  fpeciiicat.  in  feodo  ;  Temper  cum  et  fub  diver- 
fis  oneribtis,  conditionibus,  4)rovirionibus,  reftric* 
tionibus,  limitationibus,  claufuiis  irritan.  et  refulu^ 
tivis  fupra  exprefT.  iicuti  authentica  inftrumentu^ 
fuper  d\6t.  refignatione  in  manibus  Jacobi  Fon- 
man,  nocarii  publici  fufcept*  latius  ferunt.  £t  pr^^ 
T£R£A,  in  ulteriore  corroboratione  cartae  et  infeo- 
famenti  fuper  his  praefentibus  fequend*  nos,  cum 
.  avifamento  et  confenfu  praedid.  de  novo  oxdissb, 
,  coNC£ssiss£,  et  Di8Posuiss£,  proq.  uobis  noftrifq« 
Regiis  fucceflbribus  in  perpetuo  confirma^s£,  fi<- 
cuti  nos  per  praefentes  de  novodare,  concedere,  et 
difponere,  et  pro  nobis  noftrifque  regiis  fucceflbri* 
bus  pra  perpetuo  confirmare  dido  J  M  de  M  in 
vitali  reditu,  et  did.  J  M  ejus  filio  legitime  natu 
maximo,  aiiifque  talliae  haeredibus  generalibus  et 
fpecialibus  fupra  mentionat.  in  ordine  et  fucceffi* 
4oms  curfu  fupra  fpeciSicat.  in  feodo,  haereditarie  et 
,     VOL.  V.  *  N  irredimabiliter. 


194        CROWN  CHAR'tER  OF  RBSIGNATIOW 

.irredimabiliter,ToT  AS  et  inteoras — (herecertain 
landSf  <§pc.  W€7^e enumerated); — Ac  etiam  no5  di 
NcrvoDARE,  concedere,  ct  111  perpctuum  CONFIR:* 
MAiiE  dia.  J  M.  de  M  in  vitali  reditir,  et  dift.  J 
M  ejus  filio  legitimo  natu  maximo,  aliifque  talliae 
haercdibus  generalibus  et  fpecialxbds  fupra  meiT- 
fioriati  in   feodo,  haereditarie  et  irredimabilitcr, 
omjIe  jus,  titulum  et  intereffe,  jurisclaraeum,  pro^ 
prietalem  et  pofllffioneni,  tarn  petkoriam  quam 
poffefforiam,  quae  nos  noflrique  regii  predeceffores 
et  fucceffores  habuerunr,  habent^  feu  quovis  modo 
clamare  feu  praetendere  porerint,  et  integras  praei- 
did.  terras  aliafque,  feu'  ultam  partem  earundenr, 
feu  adreditus,praedia»canas,  vediga;Ka,  cafualitatesi 
pi^oficua,  divoriafque  earundem,  pro  onmibus  annis 
praeteritis  ob  quamcunque  cauTam  praeceden.  da- 
tam  horum  praefentram,  renuncran.  et  transferee, 
eadem,  cum  omni  aclione,  lite  et  executione  con> 
.peteH.  vel  quae  cornpetere  poteiit  nobis  noftrifi^ins 
regiis  fuccefforibus,    defuper  eadem,   in  favorerft 
did.  J  M  de  M  in  vitali  reditu,   et  }  M  eju« 
filii  legitimi  natu  maximi  aliorumq.  talKae  haere- 
dum  generalium  et  fpecialium  fupra   mentiona^. 
in  feodo^  nunc  et  in  caini  tempore  faturo,  cum 
qua  gencralitate,  omnibufque  a!:is  defeftibus,  nuK 
Ktatibus  quae  eontra  eadem  objici  poterint,  noi 
difpenfavimus,  et  pro  nobis  noftrifque  regiis  fuc- 
cefforibus per  praefentes  pro    perpetuo  difpenfa?- 
mus.    Et  no3  ulterius  confideran.  quod  did.  J  M 
fie  M  villara  fuper  diilit.  terras  erexit,  ut  induftriaa 

.  initigar  et^ 
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Snftigaf  et,  operaque  manufa£lafavoret,et  qiiod  haec 
bona  propofita  inftigata  fint,  volumus  et  cupimus 
quod  did.  villa  quemadmodum  aedificatur,  feu 
pofthac  aedificabitUFj  intus  fines  limitefque  poftea 
fpecificat.  in  liberunl  et  non  fubjeftum  burgum 
baroniae  ereda  e0et ;  igitur  nos,  cum  avifaihento 
et  confenfu  ^raedift*,  pro  nobis  noftrifque  regiis 
fuccefforibus,  disjungimus  et  feparamus  diGt.  in- 
tegi'as  terras,  decimas,moiendinun),  terras  molendi* 
narias  aliaque  particularlte'r  antea  defcript;  ab 
omnibus  baroniis  et  regalitatibus  quarUm  eadem 
adhuc  pars  feu  partes  fuerint;  et  creamus,  jungi. 
mus,  erigimus,  annexamus  et  incorporamus.did* 
integras  terras,  decimas^  molendinum,  terras  mo- 
lendinarias  aliaque  particulariter  antea  defcript. 
in  unam  integram  et  liberam  baroniam,  nunc  et 
in  omni  tempore  futuro,  nuncupand.  Baroniam 
de  M,  et  damus,  concedimus  et  committimus  did. 
J  M  de  M  in  vitali  reditu,  et  did.  J  M  ejus 
iilio  legitimo  natu  maximo,  aliifque  talliae  haeredi- 
bus  generalibus  fpeciliabufque  fupra  fpecificat.  in 
feodo,  cum  exceptione  et  refervatione  poRfea 
fcript.  plenam  poteftatem,  libertatem,  privilegium 
et  jurifdidionem  liberae  baroniae,  intus  limites  did^ 
terrarum,  et  particulariter  plenam  poteftatem  ill! 
ejufque  praedid.  eligendi,  creandi  et  conftituendi 
balivos,  aliofque  officiales  baroniae  curiae,  quibus 
poteftas  baroniae  curias  habendi,  erit  et  talem  jurif- 
didionem, uti  per  legem  competen.  exercendi,  fed 
cxcipien.  femper  ex  baronia  per  praefences  ered* 

N  2  territorium 
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territorium  poftea  defcript.  burgi  de  M  in  Ubc-* 
rum  et  non  fubjedum  burgum  baroniae  in  more 
(K>ftea  fcript.  fuper  quod  poteftates,  privilegia  et 
jurifdidiones  liberae  baroniae  did.  J  M  d e  M 
ejufque  praedid.  concefll  fuper  alias  tcFras  per 
praefentes  dilpofit.  neutiquam  exteadent.  Et  nos, 
cum  avifamento  et  conCenfu  praedid*,  ereximus,- 
et  per  praefentes  erigimus  did.  villain  de  M  In 
tantum  quoad  jam  aedificat.  feu  poflhaq  aedifi* 
cand.  iixptt  iikSt.^  terras  an  tea  difpoiitas  iii^tu^  fpe- 
ciales  fines  limitefque  poftea  defcript.  viz.  iptqs 
Kmites,  &c.  {here  tliey  were  described) — quod,,  par 
praefentes^dackratur  eife  tetritorkmi  burgi  baroniai: 
poftea  m^mionat.  ultra  quod  jura,  jurifdidioneis' 
et  privilegia  fuper  incolas  et  communitateni  ejiufd. 
collata  non  exiendenr  in  unuiu  intfegrum  liberum' 
et  non  fubjeftum  burgum  baroniae,  nunc  et  in 
omni  tempore  futiiro  Burgum  Baroniae  de  M  vo- 
eandum,'  cum  omnibus  potefl;atibus,  libertatibusi, 
privilegiis  et  jurifdidionLbus  quibufcunque  ad  ut- 
Itmi  liberum  et  non  fubjedum  burgum  baronia^e' 
pertinen.  et  fpedan.  quod  in,Scotia  er^dum  ftif 
a  data  adi  Parliamenti  in  vigefiflK)  anno  ma* 
jeftatis  ejus  Georgii  fecund!,,  intitulat.  *^  An.adf 
^^  for  taking  away  and  aboliihing  heritable  jurif^. 
^f  didions  in  that  part  of  Great  Biritain  called. 
"  Scotland,  '*  Cum  plena  pdteftare  ct  privilegioJ 
ad  incolas  did.  burgi,  fuos  magiftratus  et  conciii« 
surios.  eligendi,  pro  eXercitio  talis,  jurlfdidioiiis  utfe 
per  legem'  competen.  talibiis^  magiftratibus,  et  pro^ 

debits' 
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jdebita  et  rcgulari  adminiftratione  talis  comrtfiunis 
iCommodi,   uti  ad'dift.  com.manitatem  ill   otnrii 
tempore  futuro  perrineat  et  fpe£tet ;  Et  ut  admi* 
liiftratio  et  politia  difl:.  Burgi  Baronias  melius  re- 
jgulata  eifet,  per  praefentes  declaratum  eft,  quod 
magiftratus,  ex  ^uno  balivo  confiftet,  qui  legalertj 
et  ufitatam  jurifdiftionem  habebit,  quod  admini- 
tlraiio  ullius  communis  commodi,  quod  ad  bur- 
gum  pertineat  lad  quatuor  cohciliario^s  commiff^ 
ferit,  junftim  cuin  dift.  balivo,  ullis  tribus  illorum 
conftitueri,  he  quorum  ;  cum  ppteftjjite  ad  dift.  ba- 
livum  et  conciliarios  et  quorum  praedift.  talia  jura, 
piunicipalia  et  regulationes  cdnfiften.  cum  pub- 
lica,  lege  regni  faciendi,  qualia  ad  ftabilimentum 
iBt  prefervationeiii  pacis.et  |pommodi  et  profperi- 
tatis  burgi  conducere  poffint,  quod  omnes  incolae 
Jntus  territorium  burgi  antea  defcript.  legitimae 
,  aetatis,  et  habend.  jus  per  feudum,  feu  afledationem 
centum  annorum,  ad  donum,  feu  ad  tellurem  horti, 
jus  burgenfium  habebunt,  et  falTragium  ferre  elec* 
tionibus  jus  habebunt,  et  in  officium  magiftratus 
feu  conciliarii  eligi,  fed  fub  fequen.  provifionibus, 
viz.  quod  nulla  perfona  eleftionibus   fuffragiurn 
ferre  jus  habebit  aut  balivum  eligi  licet  jus  ha- 
ben.  uti  praedid.  qui  non  eft  refidens  burgenfis, 
quod  prima  eleftip  in  primam  diem  Mercurii  Stp- 
tembris  proximi  erit,  et  quaeque  futura  eleftio 
triennalis  erit,  in  primam  diem  Mercurii  Septein- 
bris,  hora  conventus  undecima  tempore  ante  meri- 
diano  ;  et  nos,  cum  avifamento  et  confenfu  prae- 
'"'  N  3  dia». 
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diQ:.,  pAMusplenam  poteftatem  et  libertatenxdifl:- 
burgo  baroniae  et  adminiftratoribus  dift.  compiu- 
nitatis  tenendi  et  habendi  mercatum  hebdomad- 
alera,  intus  di£t,  burgum,  ki  diem  Jo  vis,  ac  etiam 
habendi  quatuor  liberas  annuas  nundinas,  in  prl- 
mam  diem  Jovi^,  cujufq.  trimeftris,  pro  venditione 
nigrorum  boum,  equorum,  pecorum,  panni,  mercc- 
dis,  aliorumque  mercium  geuerum  fuper  uUam  par- 
tem territoriae  difl;.  burgi  barpniae,  incipieudas  in 
primam  diem  Jovis  Oftobris  proximi,  et  duran.  t^es 
•  dies  fucceffive;  cum  poteftatead  dift*  magiftratu* 
et  conciliarios  et  eorum  fucceflbres  in  officio,  col- 
ligendi,  exigendi,  et  intromittendi  ciim  tributis, 
yeftigalibus  aliifq.  divpriis  dift.  mercatus  liebdo- 
madalis,  liberarumq.  nundiharum,  eademq.  ad  ne- 
ceffarias  impenfas,  confervandi  qoncordiam  et  pa- 
cera,  duran.  did.  mercatuum  et  nundinarum  tem- 
pore,  et  vias  ftratas  reparandi,  feu  aliter,  pro  bene-^ 
ficio  communitatis  applicandi.    Et  ulterius  nos, 
cum  ayifamento  et  confenfu  praedid*,  volumus  et 
concedimus,  proque  nobis  noftrifq.  regiis  fuccef- 
foribus  decernimus  et  ordinamus,  quod  UQica  fa- 
fina,  nunc  et  in  omni  tempore  futurp  per  dift  J. 
M.  de  M.  in  vitali  reditu^  et  did.  J.  M.  ejus  filium 
legitimum  natu  maxinium,  aliofque  haeredcs  ge- 
xierales  et  talliae  fupra  fpecificat.  in  feodo,  apud 
manfionis  locum  de  M.  yel  fuper  fundum  ullius 
partis  did.  terrarum  et  baroniae,  capienda,  per 
traditionem  terrae  et  lapidis  fundi  ejufdem  folum- 
modo,  abfque  neceflicate  ullius  alii  fymboli,  aeque 

valida 
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«alida  et  fufficiens  fafina  eft  eritq.  in  omnes  inr 
lentus  et  fines,  pro  integris  terris,  jure  patronatus,  . 
cymba,  veftoria  feu  trgjedoria,  anchoragiis,  pifcati- 
onibus,molendino,decimi8,burgo  baroniae,  aliifque 
G^in  pertinen.  antea  defcript.  feu  pro  uHa  parte 
feu  partibus  earund,  ac  fi  particularis  fafina  fuper 
unamquamq,  partem  et  portionem  earund.  fufce- 
pta  fuiffet,  per  ordinaria  et  ufitata  fymbola,  nihil- 
ominus  xtidi.  terrae  aliaque  antea  fpecificat.  non 
eontigua  jaceaht,  feu  in  diverfis  jurifdiftionibus, 
et  diverfas  fafinas  requirerent,  et  varia  fymbola, 
quocirca,  et  cum  omnibus  objedionibus  quae  con- 
tra validitatem  feu  formalltatem  ullarum  talium 
fafinarum  fieri  poffintjHOs,  cum  confenfu  praedift,, 
pro  nobis  noftrifque  regiis  fucceflbribus  omnibuf- 
qu^  noflris  fubjeSis,  per  praefentes  in  perpetuam 
difpenfamus.  Tenen.  et  haben.  totas  etintegras 
diftas  terras,  patronatum,  cymbam,  veftoriam  feu 
rrajeftoriam,  pifcationes,  anchoragias,  molendinum, 
decimas,  burgum  baroniae,  aliaq.  cum  pertinen. 
fupra  fcript,  praedid,  J  M  de  M  in  vital i  reditu 
duran.  omnibus  diebus  fuae  vitae,  et  J  M  ejus  fi- 
lium  legitiraum  natu  maximum,  aliofque  fubflitu- 
tos  haeredes  talliae  fupra  mentionat;  de  nobis  nof- 
trifque regiis  fuccefforibus  immediatis  legitimis  fu- 
perioribus  earund.  in  feodo  et  haereditate  in  per- 
petuum,  per  omnes  reftas,  metas  fuas  antiquas  et 
divifas,  prout  jacent  in  longitudine  et  latitudine, 
in  domibus,  aedificiis,  hortis,  pomariis,  bofcisjplanis, 
Hjoris,  marefiis,  viis,  femitis,  aquis,  ftagnis,  rivulis, 

N  4  pratisjj^ 
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5  pratis,  pafcuis  et  pafturis,  molindinis,  multuris  et 

.  eorum  fequelis,  aucupationibus,  yenationibus,  pif- 
.    cationibus,  pefariis,  turhariis,  carbonibus  carbona^ 
riis,  cuniculis  cuniculariis,  columbis  columbariis^, 
fabrilibus  brafinis,  brueriis  geneftis,  filvis,  ncmori- 
bus,  virgultis  )igni»  tignis,  lapicidiis  lapide  er  calce^ 
cum  curiis  et  earum  exitibus,  haerezeldis,  blood- 
witis,  atnerciamentis,  cumq.  communi  paftura,  li- 
beroq.  introitu  et  exitu,  ac  cum  omnibus  et  fingu- 
Vs  aliis  libertatibus,  proficuis,  immunitatibus,  afia* 
'  mentis   et  Juftis  fuis   pertinen.   quibufcunq.  tam 
non  nbmioat.  quam  nominat.  tam  fub  terra  quam 
fupra  terram,  procul  et  prope  ad  praedict.  terras 
aliaq*  praefcript.  cum  pertinen.  fpeftan.  feu  jafte 
fpedare  valen.  quomodolibet  in  futurum,  Kberc, 
quiete,  plenarie,jntegre,  honorifice,  bene  et  in  pa* 
ce,  fine  ulla  revocatione,  contradiftione,  obftaculo 
feu  impedimento  aliquati.  Redden*  inde  annuatim 
did.  J  M  de  M  et  talliae  haeredibus  fupra  men- 
tionat.  nobis  noftrifque  regiis  fuccefforibus  immedi- 
>    atis  legitimis  fuperioribus  earund.  divorias  fequend» 
viz  —  (here  the  duties  were  specified^ — Et  hae- 
redibus talliae  fupra  meniionat.  et  fuccefforibus 
did.  J  M  de  M,  duplicand.  refpeftivas  feudi- 
firmae  divorias  fupra  mentionat.  ad  intrcatum  uni- 
ufcujufque  haeredis,   ad  terras  aliafque  fupra  ipe- 
cificat.  quae  in  feudifirma,  uti  praedicitur,  tenen- 
tur  fecundum  morem  et  confqetudinem  in  feudi- 
firma tenurls;  et  hoc  pro  omni  alioonere,  exafli  ^- 

xie,  quaeftione,  demanda  fta  feculari  fervitio,  qua« 
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es  terris  allifque  prae^^Hct.  exigi  feu  ireqnin  pote^ 
rit.     Insuper,  fenefcallo  noftro  fenefcallatus  de 

et  deputatis  fuis,  fiiec  non  di- 
ledis  noftris 

et  veftrum  cuilibet,  corjunftim 
et  divifim,  fenefcallis  noftris  fenefcallatus  de 

in  hac  parte  fpecialiter  conftitut. 
falutem  ;  vnbis  praecipimus  et  mandamus  quate- 
nus   praefato  J  M  de  M  armigero  in  vitali  reditu, 
ct  J  M  ejus  filio  legitimo  natu  maximo  in  feodo, 
yel  eorum  certo  aftornato,  latori  praefentium,  fafir 
nam  omnium  et  fingularum  praefat.  terrarum  ba« 
roniae,  burgi  baroniae,  mercatus,  nundinaruni,  de- 
cimarum,  advocationis,  donationis,  et  juris  patro- 
natus,  pifcationum,  molendini,  multurarum,ftilla- 
giuin,  cymbae,  vedoriae,  portus  vefligalium.alio- 
rumtjue,  tamprimoquam  ultimo  et  de  novoTupra 
difpofit.  cum  omnibus  earund.  privilegiis,  jurifdic- 
tionibus,  emolumentis  et  pertinen.  jacen.  et  exci- 
pien.  ut  praefertur,  femper  cum  et  fob  diver fis  o- 
neribus,  conditiouibus,  provifionibus,  reftrlftioni- 
bus,  limitationibus;  claufulis  irritan.  et  refolutivis, 
et  refervationibus  antea  fcript.  fecundum  formam 
et  tenorem  antedict.  cartae  noftrae,  quam  de  no- 
bis inde  habet,  et  difpenfluionis  praedid.  jufte  ha- 
beri  facialis,  fine  dilatione ;  Et  hoc  nullo  modo 
omittatis,  ad  quod  f  iciendum,  vobis  et  veftrum 
cuilibet,  conjunclim  et  divifim,  fenefcallis  noftris 
fenefcallatus  de  *    in  hac  parte  antedid* 

comaiktimus poteftatem.  In  cujus  rei  testimo- 

L ..       1  ■ ' 
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VIUM,  huic  praefenti  cartae  noftrae,  figillum  noA 
Irum,  per  unlonis  tradatum  cuflodiend.  et  in  Scotia 
vice  et  loco  magni  (igilli  ejyfdem  utend.  ordinal, 
appendi  mandavimus  ;  testibus  praedileftis  not. 
tris  Domino  Frederico  Campbell  nobis  abarchivis 
ct  regiftris  clerico,  Roberto  Macqueen  de  Braxfield 
armigero  noftrae  juftitiariae  clerico,  et  domino  Ja- 
cobo  St  Clair  Erfkine  Baronetto  noftrae  cancella- 
i:iae  direftore;  apud  aulam  noftram  apud  St 
James's,  decinip  tertio  die  menfis  Decembris,  anna 
Uominr  millefimo  feptingentefimo  et  nonagefima 
primo,  regni  noftri  anno  trigefimo  fecundo. 

Written   to   the    Seal    and    regiftered    the 
twenty-feventh  day  of  January  1792. 
(Signed)  Thomas  Miller,  Subt. 

Sealed  at  Jldinburgh,  the  twepty-feventl^ 
day  of  January,  one  thoufand  feven  hun«» 
dred  and  ninety-two  years,, 

(Signed)  John  Wauchop,  D^pt. 
L.  Scots. 


Instrument  of  Sasme  foUawmg  on  Hie  precedbtg. 

Charter^ 

In  D:m  nomine,  amen.  Per  hoc  praefens  publir 
qum  inftrumentum  cunftis  pateat  evidentur,  et  fit 
notum,  quod  anno  incarnationis  Dominicae,  mille- 
fipio  fepiipgcntefimo  ^t  qonagefmip  fecundo^^  men* 
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jUs  vcro  Augufti  die  decimo  tertio,  regtiique  fera* 
piiHini  Domini  noftri  CJeorgii  tertii,  Dei  gratia» 
Magnae  Britanniae,  Franciae,  et  Hlberniae,  Regis, 
iFideiqueDefenforis,  annq  trigefinio  fecundo,in  md 
notarii  pubiici  et  teftium  fubfcribentiurti  praefen* 
tia,  perfonaliter  comparuit,  apud  maneriei  locimt 
de  M.  fiiper  funcjum  terrarum  et  baroiiiae  poftea 
meptjonat.  tanquam  partem  et  locum  fuffiden. 
pro  capienda  fafiaam,  pro  integris  terris,  jure  pa*- 
tronatus,  cymba,  veftoria  feiu  trajcftoria,  anchora* 
giis,  pifcationibus,  nnolendino,  decimis,  burgo  ba* 
roniae,  aliifcjue  cum  pertinen.  fubfcript.  virtuto 
claufulai?,  difpenfationis  poftea  mentionat.  in  cartia^ 
poftea  recital,  content.  J.  Fv.  fervitor  praedii  apud 
M.  tanquam  procyrator  et  a£tornatus  pro  ac  ia 
nomine  J.  M.  de  M.  armigeri,  et  J.  M.  ejus  filii  . 
legitimi  natus  maximi,  fpecialiter  conftitntus,  cujus 
procuratoriae  poteftas  mihi  notario  publico  fub* 
fcribenti  lucide  conftabat,  et  ibidem,  etiam  et  per* 
fbnaliter,  nobifcum  acceffit,  difcretus  yir  G.  S.  hor^ 
tularius  apud  M.  ut  vicecomes  in  hac  parte  fenef- 
callatus  de  per  praeceptum 

fafinae  fub  infert.  lpeciallte;r  conftitur.  et  ^id:;  ac* 
tornatus  habens  et  in  fuis  manibus  tenens  quarw. 
dam  cartam  refignationis  et  novodamus,  fub  fi- 
gillo  per  unionis  traftatum  cuftodiend.  et  in  §co* 
tia  vice  et  loco  magni  figilli  ejufdem  utend*  br- 
'  dinat.  de  data  infra  fcript.  et  praeceptum  fafinae 
fub  infertum  in  fe  continen. ;  per  quam  cartam 
^i&..  S.  p.  N.  rex,  cum  confcnfu  dominorum  ba^ 

ronuia 
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ronum  fui  fcaccarii  in  Scotia,  dedit,  concessit, 
et  DisposuiT,  ac  pro  fe  fuifque  regiis  futccfforibus 
in  perpetuum  confirmavit,  dift.  J.  M.  de  M.  in 
vitali  redjtu,  et  dift.  J.  M.  ejus  filio  legirimo  natu 
inaximoj  et  haeredibus  mafciilis  ex  ejus  corpore, 
QuiBus  DEFiciEN.  hacredibus  foemellis  ex  ejus  cor- 
pore, QuiBUS  DEFICIEN.  J.  M.  ejus  filio  legirimo 
natu  fecundo  et  haeredibus  mafculis  ex  ejus  cor- 
pore, QUIBUS  DEFICIEN.  haetedibus  foemellis  ex  e- 
jus  corpore,  &c. — {here  the  xchole  destination  tias 
inserted) — omnes  et  singulas — (here  the  lands 
^^ere  specially  described  as  in  tlw charter)— -  semper 
cum  et  Tub  diverfis  oneribus,  condiiionibus,  provi- 
iionibus,  reftriftionibus,  limitationibus,  claufulis 
irritan,  et  refolut.  refervatioriibus  aliifque  content. 
in  Uteris  difpofitionis  talliae,  lie  deed  of  Entail^  de 
data  vigefimo  nono  die  menfis  Decembris,  anno 
Pomin>  millefimo  feptingentefimo  et  fexagefimo 
fecundo,  et  regiftrat.  in  archivo  talliarum  de  data 
decimo  tertio  die  menfis  Januarii,  anno  millefimo 
feptingentefimo  et   fexagefimo   tertio,    et   poftea 
fcript.  (jiiarum  pmnes  in  refignationis  inftrumento, 
fcartis,  et  fafinae  inftrumentis  fiiper  did.  cartam 
fequend,  et  in  omnibus  fubfequeii.  feryitiis,  retor- 
ra,tibus,prpcuratoriis,et  in  refignationis  inltrumen* 
tis,  cartis,  praeceptis,  et  inftrumentis  fafinae,  et  in 
omnil  us  aliis  juribus  et  tranfmiffionibus  dift.  ter- 
rarum   aliorumque   pradcript.  per   dift.    cartam 
verbatim  inferi  ftatuuntur;  videlicet,  cum  .et  sub 
hoc  onere,  ficuti  per  dift.  caitaai  exprtifc  pafta* 

I  K     ■      « 
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tiir  et  |)rbvidetur,  quod  fi,  tic-^Qiere  the  conditions 
i^the  entail  were  verbatim  iw^er/ierf)— et  prjete- 
REAj  in  ulteriore  corroboratione  praedidl.  cartacj 
difl^  S.  D,  N.  rex,  cum  avifaniento  et  confenfu 
praedid.,  de  novo  dedit,  concessit,  et  dispo- 
auiT,  proque  feipfo  ejufque  regiis  fucceffoxibui 
pro  perpetuo  confirmavit  dift.  J.  M.  in  vitali 
reditu,  e^  did.  ]•  M.  ejus  filio  legitime  natu  maxi-^ 
mo,  aliifqiie  tailiae  tya.:redibus  generadibus  fpecia- 
iibufque  fupra  mentionat.  in  ordine  et  fucceffioni^ 
carfu  fUpra  fpecificat.  in  feodo,  haereditarie  et  ir- 
redimabiliter,  totas  et  integras  did.  feptem'  mefcat. 
terrarum,  &c.— (Aere  the  lands  wdre  described)^-^ 
HT  sempbr  cum  et  fub  diverfis  oneribus,  condi-i 
tionibus,  proviiionibus,  re({ridionibus,  limitationi' 
fcus,  ckufulis  irritan.  et  refoluft  atiiftjue  refervjt* 
fionibus  in  di£t*  carta  et  antea  fcript.  ac  etiam 
didl.  S.  D,  N.  rex  i>e  novo  dedit,  concessit, 
et  in  perpetuum  confirmavit  di^ft.  J.  M;  de  M.- 
in  vitali  reditu,  et  did.  J.  M.  ejus  filio  tegicimo^ 
natu  maximb,  aliifque  tailiae  haeredibus  general!-' 
bus  et  fpecialibus  fupra  mentionat^  in  feodo',  hao^ 
reditarie  et  irredimabiliier,*  omne  jiis^  titulum  tV 
intereffe,  juriiclamium,  proprietatem  et  pofle& 
fionem,  tarn  petitotiam  q|uam  poiTeflbriam,  quae 
di£)t.  S.  !>•  N«  rex,  ejus  regit  predecefibre^  ha- 
huerunt,  hab^nt,  fitu  quovi^  modo  clama¥e'  kvk 
ptaetendere  poterint,  ad  integras^ .  praedi^^*-  terras 
aiialque,  feu  ullam  partem  earund.  feu  ad  reditus,' 
praedia,  canas,  veSigalia-,  cafualitates,  proficua,  di«^ 
toftafque  earund.  pro  omnibus  annis  praeteritis,  ob 

^uamcunqut 
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quamcunque  caufam  preceden.  datam  did',  cartae  i 
Renuncian.  et  Transferer!,  eadem,  cum  omni  ac- 
tione,  lite  et  executione  competen.  vel  quae  cotn- 
peten*  poterit  difl.  S.  D*  N.  regi  ejufque  regiis 
fucceflbribus,  defuper  eafdem,  in  favorem  dift. 
J.  M.  de  Mf  in  vitali  reditu,  et  J.  M.  ejus  filii  le- 
gitimi  naf u  niaximi,  aliorumq.  talliae  haeredum  ge* 
neralium  et  fpecialium  fupra  mentionat*  m  feodoj 
in  omni  tempore  futuro ;  cum  qua  generalitate,  et 
omnibus  aliis:  defedibus  nuilitatibufque  quae  con- 
tra eadem  objici  poterint,  did.  S.  D.  N.  rex;  pro 
feipfo  regiifque  fuccefforibus,  per  dift.  cartam  pro 
.  perpetuo  dispensavit  ;  Et  did.  Si  D.  N*  rex,  ul- 
terius  consideran.  quoddift.  J.  M.  deM.  villam 
fwper  did.  terras  erexit,  ut  induftriam  inftigaretj 
operaque  manufafta  faveret,  et  quod  haec  bona 
propofita  inftigata  effent,  voluit  et  cupiit  quod 
diS.  villa,  quemadmodum  aedificatur,  feu  pofthac 
aedificabitur,  intus  fines  limitefque  poftea  -fpecifi- 
cat*  in  liberum  et  non  fubjeftum  burguni  baro* 
niae  eretta  efTet,  igitur  dift.  S.  D.  N.  rex,  cum  a- 
vifamento  et  confenfu  praedifk.,  pro  feipfo  ejufque 
regiifi  fuccefforibus,  disjunxit  et  separ avit  dift* 
integras  terras^  decimas,  molendinum,  terras  mo* 
lendinarias  aliaque  particulariter  antea  defcript^  ab 
omnibus  baroniis  et  regalitatibus  quarum  eadem' 
adhuc  pars  feu  partes  fuerunt,  et  creavit,  jrjN- 

XIT,    EREXIT,    ANNEXAVIT,   ET  INCORPORAVIT 

diet,  integras  terras,  decimas,  molendinum,  terras 
molendinarias  aliaque  particulariter  defcript,  in  u- 

natn^ 
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ftam  integram  et  liberam  Baroniam  in  oriini  tetti- 
J)ofe  futuro,  nuncupat.  Baroniam  de  M. ;  et  de-* 
BIT,  coNCEzsiT  et  coMMi+TiT  dift.  J.  M.  de  M. 
in  vitali  reditu,  el  dift.  J.  M.  ejus  fiHo  legitimo  natti 
inaximo,aliirque  talliae  haeredibus  generalibus  fpef- 
dalibufque  fupra  fpecificat*  in  feodo,  curti  excep- 
tione  et  refervatione  poftea  ff  ript.  plenam  piotefta- 
teni,  libertateiA,  privilegium  et  jurifdi6lionem,  lu 
berae  Bai^oniae,  intus  Uniites  dift.  terrarutn,  et  par- 
ticular! ter,  plenam  poteftatem  illi  ejufque  praedidi^ 
eligendi,  cre^ndi  et  cohftituendi  Balivos  aliofque 
officiaies  Baroniae  curiae,  quibiis  poteftasvBaronia6 
curias  habendi  erit,  et  talem  jurifdiftionem  uti  pet 
legem  competen.  exercendi ;  fed  excipien.  femper 
exbsironia  per  di6l.  car  tarn  ere£t.  territoriam  poft* 
ea  defcript.  Burgi  de  In  liberuni 

et  non  ftibjectum  BurgUm  Bironiae  in  more  pof- 
tea defcript,  fuper  quod  poteftates,  privilegia  et 
jurifdictiones  liberae  Baroniae,  diet.  J,  M.  de  M. 
ejufque  praedict.  concefs.  fuper  alias  terras  per  diet* 
cartam  difpofita  neutiqusim  extendent,  et  dict# 
8.  D.  N.  rex,  cum  avifartiento  et  confenfti  prae^ 
diet.,  per  diet,  cartam  er^xit  diet,  villam  de 

in  tahtum  deihde  aedificat.  feu  poftea  aedi«* 
ficand., fuper  diet,  terras  intus  fpeciates  fines  limitef^ 
que  poftea  defcript.  videlicet — (^hefe  the  bounddrie& 
lsi>ere  ^cified) — quod  per  diet,  cartam  declaratuf 
ciTe  territorium  Burgi  Baroniae  poftea  mentionat. 
ultra  quod  j  ura,  jurifdictiones  et  privilegia  fuper  in<^ 
€Dlas  et  communitatem  /ejufd.  coUata  non  exten- 
dent 
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dent  in  unum  integrum  liberum  et  non  fubjectum 
BurgumBaroniae,  in  omni  tempore  futuroBurgum 
Ba;"oniae  de  vocand.,  cum  omnibus  potef- 

talibus,  libertarlbus,  privilegiis  et  jurifdictionibus 
quibufcunqae,  ad  ulldm  liberum  et  non  fubjectum 
Burgum  Baroniae  pertinen.  ec  fpectan.  quod  in 
Scotia  erectum  fuic,  a  data  acri  Parliamenti  in  vi- 
gefimo  anno  majeflatis  ejus  Georgii  Secundt,  inti- 
tular.  *  An  act  for  taking  away  and  aboli(bing 

*  the  heritable  jurifdictions  in  that  part  of  Great 

*  Britain  called  Scotland ;  '  cum  plena  poteftate 
et  privilegio  ad  incolas  diet.  Burgi  fuos  magiftratus 
ct  conciliaiios  eligendi,  pro  exercitio  talis  jurifdic- 
tioni^9  uti  per  legem  competen.  talibus  magiftrati- 
bus,  et  pro  debita  et  regulari  adminiftratione  talis 
communis  commodi,  uti  ad  diet,  communitatem  in 
omni  tempore  futuro  pertineat  et  fpectet,  et  ut  ad« 
miniftratio  et  politia  diet.  Burgi  Baroniae  melius 
regulata  eifet,  per  diet,  cartam  declaratum  eft,  quod 
magiftratus  ex  uno  Balivo  confiftet,  qui  legalem 
et  uiitatem  jurifdictionem  babebit,  quod  admini^ 
flratio  uUius  communis  commodi  quod  ad  Burgum 
pertineat,  ad  quatuor  conci)iario&  conunifia  erit, 
junctim  cum  diet,  balivo,  uUis  tribus  eorum  con- 
flituen.  Ue  quorum ;  cum  poteftate  ad  diet,  balivum 
ec  conciliarios,  et  quorum  praedict.  talia  jura,  mU" 
nicipalia,  et  regulationeft,  confiftentes  cum  publka 
lege  regni,  faciendi,  qualia  ad  ftabilafnentum  et 
prefervationem  pads,  et  commodi  et  profperitatis 
Burgi,  conducere  poifinl ,  quod  omnes  incoiae  iatus 

territorium 
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bemtorium  Burgi  ahtea  defcript.  kgidmae  aetatis^ 
etiiabeii.  jas  p^r  feudam,  feu  a^edalioheni  ce&* 
turn  ahnoruniy  ad  domum,  feu  ad  teliuTem  hort}^ 
JUS  bui^enfium  habebunt^  et  fuffFagiiUm  Ferr^  elec^ 
tionibus  jus  habebunt^  et  ia  offichini  magifttatus 
&u  conciliarii  eligi,  fed  fub  fequen.  provifioilibu^^ 
vidlelicet,  quod  nulla  pet'fotia  eteftionibus  fiiSra^ 
gknn  ferre  jus  habebit,  aut  baHvufifi  eligi  licet,  juj; 
faaben.  uti  praedid.  qui  non  eft  refidefi!^  burgerifis^ 
quod  prima  eledio  hi  primum  diem,  kc.-^prif^ 
^dg  atin  the  ekartery^^r  uiiTiktirs,  difl:*  S.  D; 
N«  Rex,  cum  avifamento  et  confenfu  praedid.,  pe# 
difil.  cartam,  voluit  et  eoKCfiS^ir,  proque  illtf 
ejofi:}.  Regiis  fucceffofibus  d£gA£vit  tl  o^KvyvkA^ 
vif,  quod  umca  fafina,  dei&de  et  in  omni  X^avp6i6 
foturo,  per  did*  J  M  de  M  in  vitai}  reditu,  et  did* 
}  M  ejais  fiBuni  lergitinium  hat^  matximum,  k\\^ 
Qiqde  haeredei  getiteniles  et  talliae  fupra  fpecifi**' 
cat.  in  fdodo,  apud  ttianfioms  loc^m'  de  M,  vel  fu-^ 
per  fuaditm  uliius  partis  did&  t^rtarum  et  B^ronM 
t^i&^y  per  traditidnem  ttttM  et  kpAdi^  fundi 
ejufd.  folummodo,  abfque  neceilitate  ullitrs  alii  fym^' 
bolfyaeque  Valida  et  fufficieni  fafina  eft  etitque,  itt 
omnes  intentus  et  fines,  pro  if)^egrii^  terri^,  jure  pa-*' 
tronatus^  cymba,  reftotia  fe'«  trajedotia,  ancho* 
ragiSsy  pifcaticmibus,  mblendino'^  ifecitnis^  Burgo 
Baroniae^  aliifque  cum  pertinen.  afltel  defcript.  feu 
pro  uUa  parte  feu  partibud  es[ti!tliid;  ae  (P  pattict^- 
laris  fafina  fuper  imamquaniq^  ^zHttH  et  poN 
tionem  earuad,  fufcepta  fuMet,  pes:'  ordinaria  et 
,  TOI..  V.  *  O  ufitata 


ufitatst:  fymbola,  mhilomimis  iiSt.  terrae  aKa'qrw 
antea  defbript,  non  coatiguae  jacent,  feu  in  diverfis^ 
jurisdidionibws,  et  diverfas  fefiftas^  et  variarfyiBk^ 
bola,  rcqpirar^nt,  qjsiocirca  et  cuiii  <^»mnibu$  objec- 
tionibus  quae  contra  validitatem  feu  formalitatenr 
uUatMmtaliuni.fafm.aruitii fieri  poffiii^  di&.  S^-D.  N» 
Rex^.  cum  con&nfu  praedi^.^pro  illo  ejufque  Re- 
gih  fuccefibribus^  OHfnibufqut  fubje^Us^  ejus,  per 
4xdt.'  c^rt^rn^  iii  p6rpetuum>  dilpeBfavit^  ud  did* 
carta  contmeji. praeceptum^fafinae fub iBfert-diTer- 
faque  alis^s  claufulas  latius-  proportat..  Teken*  ^t 
HAB£N.^totas  et  integral  di^«^  terras^  jus  patrona- 
tus,  eymbam,  vedorfam  feu  traj^ortam,  pifca- 
ttones,  ancboragia«^.  molendinum,  decimasf^  Bur-* 
gum  Batoniae,}  aliaque  cum  pertinen*^  praefcrqit» 
per  diet.  JM  de  M  in  yirali^  reditu,  duran..  omni'' 
bus  diebus  fuae  vttae,.  et  diet*  J.  M  ejus  fifiuni 
legitimum  natu  ihaidmum,  aIiQfi[|ue  fubfiicutos  bae^ 
redes  tatliae  fupi*a  mentiooaiw  de  dictv.  S.  D.  .Nw 
Hege  ejjifque  Reg»r  fuccefforibus  in  feodo  et  hae- 
redit^re  in  ^erpetuum^  modd  in;  di6t>  cartam  ad 
bngum.  numerat.*  Qy amquic^iM  cajitam  diet*' 
actornatii&exhibuit- et praefentavit . dic^.  vicecomitii 
vel  fenefcallo  in  bac  parte,  uti  praefertui,  kgi- 
time,  conftituto,  eumque  rogavit  ut  officium  per 
diet,  fafinae*  preceptum  fibi  cemmiffum;  debite 
praeftaret ;  qpejtnque  rogatum  diet*  vicecomes  per- 
cipiens  effe  jjjftum  rationique  confonam-  diet, 
^artam  in  manibus  fujs  recepit,.et  mihi  notaria 
pubfiqp^  fiibicribenti  perlegend.  et  in  v^lgari  fer-^ 


■ 


motae  teftibuls  adftantibus  (explicand.  tradldit^ 
quod  feci ;  et  cojus  praecepti  fafinafe  content* 
in  diet,  carta,  tenor  fequitur,  et  eft  talis-— (A<?r^ 
the  precept  vf  sasine  ^as  verbatim  copied  iicith  the 
(testation  of  the  sealing ^  t§Vi  as  at  the  bottom  of  the 
crown  charter) — Post  cujus  carlae  antea  recitat.  et  j 

praecepti  fafinae  fupra  infert.  inibi  content,  per- 
LEcfiONEM,  publicationem^  iet  in  vulgar!  fermone 
teftibus  adftantibus  explicationem,  praefatus  vice- 
comes,  virtute  diet,  cartae  praeceptique  fafinae  inibi 
content,  et  officii  per  idem  fibi  commiffi,  ftatum  et 
fafmam  haereditariam,  in  vitali  reditu,  et  in  feodo, 
pariterque  pofleffionem,  actiialem,  rfealerh  et  coipo- 
i^aleni,  praefato  J  M  de  M  in  vitali  reditu,  et  diet. 
]  M  ejus  filio  legitimo  natu  maximo  in  feodo,  om* 
nium  et  fingularum  praedict.  terrarum,  Baroniae, 
Btirgi  Bai'ohiae,  mercatiis,  nundiharuni,  decima* 
ram,  advocationis,  donationis,  et  juris  patronatus, 
pifcationiim,  molendini,  miilturariim,  ftillagium, 
cymbae,  veftoriae  portus  ve£tigaliun),  aliorumque, 
tarn  primo  qtiam  ultimo,  et  de  novo  difpofit.  per 
did.  .cartam  fupra  recitat^  cum  omtiit;)us  earund. 
privilegiis,  jurifdi^ionibus,  emblumentis  et  perti* 
nen.  jacen.  et  excipien.  ut  praefertur^  femper  cum 
et  fub  diVerfls  oneribus,  conditionibus^  provifioni^ 
bus,  reftridionibus,  limitationibus,  claufulis  irritan. 
et  refolutivis,  et  refervatioflibus  antea  fcript.  vjlk 
TRADiTioNEM  tcrrae  et  lapidis  fundi  di£k.  t'erra- 
nim  aliorumqtie,  in  maiilbus  dift.  aftornati,  pr6 
^t  in  nomine  dift.  J  M  -de  M,  et  diftc  J  M  ejus 

O  2  filii 
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filii  legit^imi  nam  maximi,  dbdit,  tradidit^  ^ 
ricerque  deliviravit,  fecuadutn  forxnam  et  te<- 
aorem  ant^diS:.  cart^e,  et  praeceptrfafiaae  ftipra  ink 
fert.^in  omnibu»)  foper  quibus  omnibu»  et  fiagidi^ 
praemiflta,  praefatus  aftoraatu^  a^  me  notario  pub- 
lico  •  l4ibf(sribeate  inftrumeatum'  fibi  fieri  petiic  ^ 
acta,  erant"  hjec'  apod  maneriei  locam  d«.M, 
virtute  claufulae  d^peniadoni^  in  dii£t.  carta  mefi* 
donate  horas  inter,  &c.*  die  menlis,  anno  DomiiUy 
Regniq.  S*.  Dl  N*^  fupra  fpecifical*  Pit^ssNTi- 
BUS,  &€•'— m  conrnvonjarm^ 

This  fafiney.  when  recorded^  completes  the 
title  of  the  inftitute  in  the  entail,  and  makes^ 
him  hold  of  the  Crowm 

IL  Where  the  i.ands  hold  or  a  sxjbjJbct 

SUPERIOR. 

The  form  of  completing  the  entail^  what 
the  lands  hold  of  a  fubjedl  fti^erior^  diffei^ 
very  Htde  from  that  where  the  lands  hold  ^ 
the  Grown,  further  t^n  what  arifea  from  die 
peculiarities^  attending  tbe  Gtow®  chsarter ;  that 
li  to  fay,  it  is  by  a  diarter  of  confirmadoni  that 
the  entail  is  completed  where  ^  infeftSment  haj 
been  taken  on  the  original  entail,  or  by  aehaf- 
i<?r  of  refignation  and  fafine  where  no  infeft- 
tnent  has  followed  on  the  entail ;  and  the  only 
xnaterial  akeratioa  con£ifls   in  the   provifioi^ 


«i»^kidi  tke  fubjedl  fiaperior  ^eems  it  prudent  to 
iniert  in  liis  chaFlers  for  completing  an  entail,  in 
wder  to  j>refei:ve  his  right  to  a  year's  remt  ibr  the 
«ntry  of  an  heir  who  k  not  the  heir  of  Fine  of 
the  perfon  laft  infeft.  With  this  preliminary 
t^bfervation,  I  proceed  to  the  forms  of  the  char- 
ters of  confirmation  and  xefignation  by  a  fub- 
je^  foperior. 

t.  Charter  of  KhnfirmaUon  qf  an  Entail^  and  In- 
stmment  qfSasineJollamng  thereon,  granted  by 
a  Subject  Superior. 

K»row  ALL  MEN  by  thefe  prefents,  that  I,  M, 
£fq,  of  M,  immediate  lawful  fuperior  of  the  lands 
and  others  ^underwritten,  in  consideration 
^  a  certain  fum  of  money  paid  to  me  by  &, 
«wrhercof  I  acknowledge  the  receipt,  have  rati- 
*iEO  and  APPROVED,  as  I  hereby  ratify  and  ap- 
'PRovE,  and  for  me  and  my  heirs  and  fucceffors, 
perpetually  confirm,  a  bispositio'n  and  deed 
oi?  ENTAIL,  made  and  executed  by  A,  of  date 

,  whereby,  fcH"  the  caufes  there- 
in fpecified,  but  always  with  and  under  the 
^Mirdens,  provifions,  conditions,  and  declarations^ 
and  claufes  prohibitory,  irritant,  and  refolutive, 
therein  and  after  expreffed,  he  gave,  granted, 
and  disponed  to  and  in  favour  of  the  faid  B,  his 
Ibn,  and  the  heirs  male  of  his  body  j  whom  fail* 

O  3  i^G-, 


tt4  CHARTER  OF  CONFIRMATIOK- 

ING,  to  C  his  fecond  fon,  and  thp  heirs  male  of 
his  body,  iiz.—»(here  the  substiHition  will  be  copied 
in)  —AH-  and  whole — (here  the  lands  xvillbe  cf(?5- 
cribed)'TrBUT  always  with  ^nd  upder  the  proyi- 
fions,  declarations,  conditions,  burdens,  limita- 
tions, and  claufes  prohibitory,  irritant,  and  refo- 
lutive,  therein  and  after  mentioned,  viz.  with 
and  UNDER  the  condition  ahways,  as  it  is  thereby 
^xprefsly  provided  and  declared,  that  the  faid  B, 
and  the  whole  heirs  thereby  called  to  the  fuccef- 
fion  of  tl^e  iaid  lands  and  others,  (hall  be  bout\ci 
and  obliged,  upon  the  fucceilion  opening  to  tbem 
refpeftively,  in  virtue  of  the  faid  entail,  to.  af- 
fume,  ufe,  and  bear  the  furname  of  A,  and  the 
arms  and  defignation,  &c* — (kere  the  wftole  cmdi' 
Hans  qfihe  entail  will  be  Ktt5^fe(/)-r-wiTH  and  un- 
der all  which  burdens,  conditions,  provilions,  an4 
declarations,  and  claufes  prohibitory,  irritant,  and 
rcfolutive  ^oyt  mentioned,  the  faid  difpofition 
dnd  deed  pf  entail  is  exprefsly  made  and  grant- 
ed, and  no  father  ways,  as  the  faid  difpofitipn  and 
deed  of  entail  containing  an  obligation  to  infeft 
^he  faid  B  and  the  h^ira  of  eixtail  thereby  fubfti- 
tuted  to  bim,  a  se  pel  de  se,  but  always  with 
and  under  the  conditions,  prpviiions,  reftri£lions, 
limitations,  claufes  prohibitory,  irritant,  and  refp- 
lutive,  therein  and  befpre  mentioned,  together  al- 
io with  a  precept  of  fafine  applicable  thereto,  and 
pther  ufual  and  neceffary  claufes,  in  itfelf  more 
^ully  bears}  together  with  an  instrument o' 


<W  AN  ENTAtL  BY -A  BimjE^CT,  StC.        MJ 

SABIKE  of  the  lands  and  others  above  defcribed, 
tcakeB  in  favour  of  the  "faid  B  in  virtue  of  the 
^aid  precept  of  fafine  contained  in  'the  faid  deed 
4^f  tailzie,  dated  ^  and 

^xecorded  in  the  regifter  of  fafines,  the  day 

tof  or  of  whatever  other  dates^ 

•ftenor,  or  contents,  the  faid  writings  maybe,  an» 

iTHAT  in  the  whole  heads,  articles,  olaufes,  terior, 
.and  contents  of  the  fame,  with  aH  that  has  ^or  is 
^competent  to  folio w  thereupon*:  Awd  fuktheti^ 
J  hereby  vraLL  and  xprant,  ^and  for  imyfelf  and 
jny  hrfrs  and  feicccffors,  decern  and  ordain% 
^hat  thjs  prefent  confirmation  (hall  be  as  valid 
.and  efFedual,  to  all  intents  and  purpofes,  as  if  the 
writs  before  confirmed  had  been  «ngrofled  here- 
i^n,  or  as  >if  this  confirmation  had  been  made  be* 
fore  the  taking  of  the  faid  infeftment^;  where- 
AVJTH,  and  with  all  ohje£lions  that  may  lye  againft 
the  vaHdity  ^f  ihe  faid  deeds,  or  of 'this  confir- 
tmation,  1,  for  myfelf  .and  my  fordaids,  have  for 
ever  difpenfed;  to  be  HELOthe  lands  and  others 
^before  deferihed  by  the  faid  iB  and  fihofefubitituted 
<o  him  in  manner  fbrelaid,  of  and  under  me,  my 
Jieirs  and  fuccefibrs,  immediate  lawful  fuperiors 
^thereof,  but  under  the  burdens,  sconditions,  limi- 
jt^doas,  claufes  prohibitory,  irritant,  and  refolu- 
•live  above  expreffed,  in  feu  farm,  fee  and  heritage, 
for  ever;  oiV'ING  therefor,  yearly,  the  faid  B  and 
liis  forefaids,  to  me  and  my  forefaids,  immediate 
Ja-wfjal  fupt^riors  of  the  fame,  the  fum   of,  &c. 
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ti^  cHA'aTsa  or  caNFiicMATio%F  by  a  subject 

in  liame  of  ffu  farm 
duty,  at  two  terms  in  the  year,  Wbitfunday  aad 
Martinoias,  by  equal  portions,  and  doubl^ko  the 
faid  feu  duty,  the  firft  year's  entry  of  each  heir 
of  line  of  the  faid  B  .entitled  to  enter  heir  in  the 
faid  lands  under  the  faid  entail ;  and  that  for  alt 
ether  burden,  exaction,  demand,  or  fecular  fervice 
whatever — (it  wiU  be  observi^d,  tiutt  &ese  dauses 
mU  be  regulated  in  every  particular  by  Ae  clauses 
in  the originaljfu  rights  wA  which  tiiey  wUlbemade 
0  correspond  verbatim}^ saviv^o  and  ri^servikg 
the  bygone  and  current  feu  duties  of  the  faid  lands, 
in  fo  far  as  the  £ime  are  not  paid;  and  declaring 
ALWAYS,  as  it  is  hereby exprefsly  provided  and  de- 
clared, that  by  granting  this  charter  of  confirma- 
tion of  the  faid  difpofition,  and  de^d  of  entail,  asi 
of  the  inftrument  of  fafme  following  thereon,  i  fhdil 
not  be  underftood  to  have  renounced  or  given  up. 
any  right  to  demand  the  relief  duties  payable  by  a 
fmgular  fut|cefl[br  from  thofe  heirs  of  entail  iffbf>  ^^ 
not  heirs  of  line  of  the  perfon  lad  infeft  in  the  faid 
eftate;  this  charter  of  confirmation  being  ex- 
prefsly  granted  by  me,  and  accepted  of  by  the 
faid  B,  and  to  be  founded  on  by  thofe  who  mzf 
fucceed  to  him  under  the  faid  entail,  under  this 
condition,  that  every  right  competent  to  ©e, 
as  fupeiior  of  the  faid  lands,  before  grantuig 
hereof,  is  fecured  and  referved  to  me,  in  the  fame 
manner,  and  as  fully,  as  if  this  had  been  a  char- 
ter of  confirmation  of  a  difpofition  to  the  faid  R 

bis 


finNSiUOll  or  AN  XKTAIL  A^O  SA$IK£.     tlf 

ld|r  iieirs  an4  afiigoees  wfaomfoever,  and,  ia  pani- 
.ctthr,  the  ri^t  of  demanding  from  thofe  heirs  o£. 
«ntail  \eho  are  not  heirs  of  line  of  the  perfon  laft 
ixdefty  the  relief  duty  due  by  a  fingular  fucceflbr 
in  the  faid  lapds ;  reserving  also,  on  the  other 
hand,  to  the  faid  B,  or  thofe  fiicceeding  to  him 
junder  the  faid  entail,  every  plea  competent  to 
them,  by  which  they  may  be  entitled  to  force  an 
^ntry  from  me  or  my  forefaidjs  for  the  relief  duty 
i»f  an  heir ;  and  further,  faying  my  other  rights 
and  the  rights  of  all  others.  And  I  coNSENTtotfae 
REOisTiiATioN  hereof  in  the  books  of  Council  and 
Seflion,  ther^n  to  remain  for  prefervation ;  and 
for  that  purpoie,  constitute 

my  procurators,  ^c. 
In  witness  whereof,  &€. 

This  charter  of  confiirmadcMi  will  cooiplete 
the  entail,  and  make  the  perfon  infeft  on  the 
entail  hold  of  the  fuperior.  I  fhall  next  give 
an  example  of  the  charter  of  refignation. 


C.  Charter  of  Resignation  by  a  Sul^ect  Superior 

to  an  heir  of  Entail. 

Know  all  men,  by  thefe  prefent^,-  that  I,  M, 
£fq.  of  M,  immediate  lawful  fuperior  of  the 
lands  and  others  underwritten,  in  confideratioi^ 
of  a  c^rteun  fum  of  money,  in  name  pf  cooipofi^ 

tion 
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don  paid  to  me  by  B,.  havb  given,  granted, 
and  DISPONED,  as  I  hereby,  under  the  condidoiiSf 
burdens,  provifions  and  declarations,  and  claufes 
prohibicory,  irritant,  and  refolutive,  after  expref- 
fedy  GIVE,  GRANT,  and  dispone,  and  for  me,  my 
iieirs  and  fucceflbrs,  perpetually  confirm,  to  and 
in  flavour  of  B  and  the  heirs  male  of  his  body ; 
WHOM  failing— (ibdre  the  substitution- mil  be  ver^ 
batminsertedfrtm  the  entail) — all  and  whole— 
(^kere  the  lands  mU  in  Uke  manner  be  futtj/  transcrib- 
edfromtheentaiiy^Bvr  always  with  and  under 
the  feveral  burdens,  conditions,  provifions,  reftric* 
tions,  limitations,  claufes  prohibitory,  irritant,  and 
refolutive,  and  declarations  herein  particularly  after 
ezpreffed^  viz. — (here  the  conditions  qf  the  entail 
will  be  verbatim  engrossed) — which  lands  and 
others  pertained  heritably  of  before  to  A,  and 
were  held  by  him  of  me  as  immediate  lawful  fupe- 
rior  thereof,  anp  were,  by  disposition  and  deed 
of  ENTAIL,  dated  ,  conveyed 

by  the  faid  A  to  the  faid  B  and  the  heirs  of  en- 
tail fubftituted  to  him  in  manner  forefaid,  with 
and  under  the  feveral  conditions,  provifions,  re* 
ilridions,  limitations,  qlaufes  irritant  and  refolu- 
tive, and  declarations  herein  before  inferted,  and 
were,  in  virtue  of  a  procuratory  of  refignation 
therein  contained,  with  ^11  right,  title  and  inte- 
reft  competent  to  the^  laid  A,  duly  and  lawfully 
resigned,  by  the  lawful  procurators  of  the  faid 

A,  fpe^ially  conflitvited  to  th^t  ciffed;,    in  my 

haqdS| 
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bands,  as  Immediate  lawful  fuperior  thereof,  pure- 
ly and  iimply?  by  ftafF  and  baton,  as  ufe  is^  in 
PAvouR  and  for  new  infeftment  pf  the  fame  to  be 
made  and  granted  to  the  faid  B  aind  the  heirs  male 
of  his  body  ;  whom  faiuno— (Aere  the  destines 
Uonis  repeated) — but  always  with  and  under 
the  conditions^  provifions,  reftrictions,  limitations, 
claufes  prohibitory,  irritant,  and  refolutive,  and 
declarations  herein  before  engroflfed,  and  that  ii| 
dqe  and  competent  form,  as  aythentic  inftruf 
ments  qiken  upon  the  faid  refignation  in  the  hands 
of  notery-public,  of 

the  date  hereof,  motre  fully  bears ;  to  be  held 
the  faid  lands  and  others  above  defcribed  by  the 
faid  B,  and  the  other  heirs  of  entail  fubftituted 
to  him  in  manner  forefaid,  of  and  under  me,  and 
niy  heirs  and  fuccelToFs   in  the  faid  eitate  of 

;  but  under  the  conditions,  limi- 
tations, rcftrictions,  qlaufes  prohibitory,  irritant^ 
and  refolutive,  and  declarations  forefaid,  in  fbv 
FARM,  fee  and  heritage  for  ever,  by  all  the  righ- 
teous meiths  and  miarches  thereof,  as  the  fame 
lye  in  length  and  in  breadth,  with  free  ifli  and  enr 
try  thereto,  and  all  and  fuhdry  parts,  pendicler, 
and  pertinents  thereof,  freely  and  quietly,  withr 
out  any  inipediment  or  obftacle  whatever ;  ox  vina 
therefor,  yearly,  the  faid  B  and  his  forefa^ids,  to 
me  and  my  fprefaids,  the  fum  of  Ster- 

ling  of  FEU  DUTY,  at  two  terms  in  the  year,  Wbil- 
fvinday  and  Martinmas,  by  equal  portions,  ^^p 

p0UBLIK«^ 
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0ch;bling  the  faid  feu  duty  the  firft  year  of  the 
eatry  of  each  heir  of  line  of  the  faid  B  entitled 
to  enter  heir  in  the  faid  Iand«  and  others  under 

^the  faid  entail,  anb  these  for  all  other  exaction, 
demand,  or  fecular  fervice  which  can  any  way 
be  aiked  or  required  forth  of  the  faid  lands  in  all 
dme  coming  ;  but  dsclaring  always,  as  it  is 
thereby  exprefsly  provided  and  dbclailed,  that 
by  granting  this  charter,  containing  therein  the 
donation  and  conditions  of  the  faid  ^itail,  i 
am  not  to  be  underftood  as  having  given  up  or 
renounced  any  rights  of  fuperiority  competent  to 
me  before  granting  hereof;  and,  in  particular, 
my  right  to  demand  the  relief  duties  payable  by 
a  lingular  fuccefibr  from  the  heirs  of  entail  who 
are  not  heirs  of  line  of  the  perfon  laft  infeft  in 
die  faid  lands  and  others  ;  this  charter  being 
exprdsly  granted  by  me,  and  accepted  of  by  the 
faid  B,  and  to  be  founded  on  by  every  future  heir  of 
entail,  ONLY  UNDER  THIS  CONDITION,  diat  eve* 
ry  right  competent  to  me,  my  hdrs  and  fucce£>rs, 
m  fuperior  of  the  faid  lands,  before  granting  h^e« 
of,  is  fecured  and  referved  to  me  and  them,  in 
the  fame  manner,  and  as  fully,  as  if  the  above 

'  deftination  and  conditions  had  not  been  herein 
exprefled ;  and,  in  particular,  the  right  of  de- 
manding from  thofe  heirs  under  the  foregoing 
deftination,  who  are  not  heirs  of  line  of  the  perfon 
laft  infeft  in  the  faid  lands  and  others,  the  rdief 
diity  due  by  a  fmgular  fuccefibr  in  the  faid  lands ; 

*  »UT 


tuT  RESERvmG  ALSO,  on  the  Other  hand,  tot 
(be  £2iid  B,  and  thofe  fucceeding  under  the  bid 
defttnation,  every  plea  cempetent  ta  ihens,  not 
founded  on  the  prefent  chaitef,  by  which  thef 
may  be  entitle  to  force  an  eirtry  from  me  and 
my  forefatds  for  tbe  reli^  duty  of  as  heir  ^ 
AND  I  CONSENT  to  the  REGISTRATION  hefeof  iti 
the  books  of  Council  and  Seffion,  therein  to  re- 
sdain  for  prefetvsttxon^  anttd  thereto  cokstitutb 

i^RocuRATORs,  &c.  And  FURTHER,  I  hereby 
defire  and  require  you 

5  jointly  and  feverally,  my  bailies 
la  that  part  hereby  fpeciaily  conftituted,  that  oU 
fight  hereof,  ye  g^vb  and  deliver  to  the  faid  B, 
or  to  thofe  fubilituted  to  him  in  manner  forefaid, 
BUT  ALWAYS  uuder  the  conditions,  proviiions,  li- 
mitatiom  and  reftrietions^  chiufes  {»rohibiieryt  ir« 
rhant  and  relblutive,  aad  declarations  above  in* 
fefted^  hjeritable  ik(te  and  fafine,  real,  actual  and 
corporal  pio&iSdn  ef  aLl  an&  whole  the  fiandA 
and  others  fbre&ld, '  lying  aad  described  in  man«# 
%er  above  atprefled,  and  here  hdld  as  repeated^ 
ANB  THAT  by  deKvering  to  the  iaid  B,  or  to  tbe 
hdrs  of  ratail  above  deferibed,  or  ib  his  or  their 
certain  attorney  or  i^torjieys,  in  his  or  tbeir 
sames^  bearers  hereof,  of  earth  and  itone  of  tW 
ground  of  the  faid  lands  aiid  oth^s^  with  all  otbcK 
fymbols  ufual  a^d  neceffafy ;  but  saving  always 
and  REMRviKG  to  me  the  byg^ie  fei^duties^  in 

fb 


fo  far  as  they  have  not  been,  paid,  and  saving 
ALSO  my  rights  and  the  rights  of  all  others^ 
AND  THIS  in  noways  ye  leave  undone ;  which 
TO  DO,  I  commit  to  you,  jointly  and  feverally, 
my  full  power,  by  this  my  precept  of  fafine,  di- 
rected to  you  for  that  effect.  In  witness  where- 
of, &c» 

This  charter  is  completed  by  infeftment^ 
which  will  differ  very  little  from  the  faiine  on 
the  entail. 


Sasine  on  the  Charter  qf  REsioNAtiON  pro^ 
ceeding  on  the  Procuratory  contained  in  a  Deed 
qf  Entail. 

In  the  name  of  God,  amen,  &€- — (in  com* 
nam  Jormy^HAvivfQ  and  holding  in  his  hands 
a  charter  of  relignation  made  and  granted  by 
M,  Efq.  of  M,  of  the  date  under  written,  atid 
containing  therein  the  precept  of  fafine  after  in- 
ferted  ;  by  which  charter  the  faid  M,  under  the 
conditions,  burdens,  prbvifions,  and  declarations, 
and  claufes  irritant  and  refolutive,  and  declara- 
tions herein  after  expreffed,  gave,  granted, 
and  disponed  to  and  in  favour  of  the  faid  B 
and  the  heirs  male  of  his  body ;  whom  fail- 
ing— (here  the  destination  w  engrossed) — herit- 
ably smd  irredeemably,  al^  and  vrHOLE-^herd 

thtf 
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the  lands  are  described  as  in  ike  disposiHve  clause 
of  the  charter) — but  always  with  and  under 
the  feveral  bmrdens,  cofnditions,  provifions^  re- 
ftrlftions,  limitations,  claufes  prohibitory,  irritant 
and  refolutive^  and  declarations  herehi  particu* 
larly  after  cxprefled,  viz,  with  and  under  the 

CONDITION  ALWATS,   &C. {hCTe  thC  Wkolc  COtU 

ditUms  of  the  entail  will  be  verbatim  inserted)-^ 
WHICH  CHARTER  OF  RESIGNATION,  Containing 
the  faid  precept  of  fafine,  the  faid  attorney  pre* 
fented  to  the.  faid  bailie,  and  defired  him  to  pro- 
ceed  to  the  execution  of  the  ofEce  of  bailiary 
thereby  com  nutted  to  him,  by  giving  fafine  to 
the  faid  B  6i  the  lands  and  others  above  men- 
tioned, in  terms  of  the  faid  charter  and  precept 
of  fafine  therein  contained  ;  which  desire,  the 
faid  bailie  finding  to  be  reafonable,  he  received 
the  faid  charter  into  his  bands,  and  delivered  the 
fame  to  me  notary-public  fubfcribing,  to  be  pub- 
liihed  to  the  witnelfes  prefent,  which  I  did  ac- 
cordingly ;  and  of  which  precept  of  faiine  there- 
in contamed,  the  tenor  follows  in  thefe  words— 
(here  the  precept  cf  sasine  and  testing  clause  are 
inserted)— AfTEK  reading  and  publishing  of 
which*  charter  of  rdignation,  and  precept  of  fa-« 
fine  therein  contained  and  above  inferted,  the 
faid  bailie,  in  virtue  thereof,  and  of  the  office  of 
bailiary  thereby  committed  to  him,  gave  and 
DELIVERED  heritable  ftate  and  fafine,  actual,  real^ 
and  corporal  poflef&on  tQ  the-fs^id  B  of  all  and 

whole 
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WHOLB  the  lands  and  others  above  written,  Ifi 
ing  and  defcribed  m  manner  forefaiid^  but  with 
AND  uj^D£R  the  burdens,  provifions,  conditions^ 
limitations,  claiifes  prohibitory,  irritant,  and  tt^ 
foluttve,  and  declarations  above  exprefled;  un- 
der all  and  each  of  which,  this  infeltment  il 
given,  and  to  be  received  by  tbe  foid  B,  and  not 
elherWays  ;  ai^b  tha^  by  DBLiVEKitfo,  &c.  &Ci 
(in  cmmton  ^form.y 

In  one  or  otbef  of  thefe  Way*  wt&  die  en- 
tail  be  completed,  ^  thd  knds  happ'eii  to  be 
held  of  the  CfoWh  of  of  a  fiibjeCt  fiiperidh 
And  in  order  to  bring  into  view  all  that  relates 
to  the  conilitution  of  the  entail,  I  fhall  ^ve  ap 
example  of  the  draft  deed,  which  is  found  ex^ 
pedient  in  certain  ikuatioos  £x  aecomplifliing 
the  views  of  tike  eAI ail^« 


Ei^TAlXSi 

The  pTbprietbf  of  an  eftate  oiif denied  v^itH 

(debts,,  may  chufe  to  entail  that  effate  j  but  as 

lis  debts  will  be  elfedual  againii  the  eftate^ 

;^xd  may  be  the  means  of  overturning  the  en*^ 

tally  ii  h  nsc^diy  ^MC  he  ikmid  previde  fot 

th0 
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the  liquidation  of  thefe  debts :  And  were  he^ 
with  that  view,  to  empower  the  heir  of  entail 
to  difpoie  6f  the  eftate,  or  even  part  bf  the 
eftate,  there  would  be  much  danger  of  entire- 
ly frufirating  his  objed ;  therefore,  the  ar- 
rangements neceflfary  for  paying  off  the  debts 
of  llie,!Bntaila:  will  be  put  under  the  charge  of 
a  truftee  accountable  to  the  hmrs  of  ent^i  A 
truft  deed  may  alfo  be  tequifit^  whet^  ft  per- 
fon  is  poflefled  of  filnds  that  requif  e  to  be  col- 
lected before  a  purchafe  can  be  made  j  Or  a 
perfoil  may  have  his  property  fcattered,  and 
may  wifli  to  difpofe  of  what  is  iriore  detach- 
ed, and  to  purchafe  lands  contiguous  to  his 
principal  property}  hereytoo^  the  aid  of  a 
truft  will  be  required :  lo  fhort,  many  fittta*- 
tions  will  occur,  where  the  triift  dited  becbmee^ 
neceflary,  and  the  powers  confeirfed  bti  the 
truftee,  aS  well  as  the  purpofes  of  the  ixuft^ 
niuft  tary  with  the  cif cumftknces  of  the  cafe. 
I  fhall  give  exaihpleiS  of  the  deed,  arid  of  the 
changed  which  the  entail  rieceflarily  under- 
goes, when  it  coriies^  to  be  executed  by  truf- 
tee$^  in  obedience  to  the  dir^^tiods  6f  k  truft. 


toL.  V*  ♦       ?  i;  lyust 
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i.  Trust  Deed  cmwetfmg  an  Entailed  Estate  to 
Trustees  to  enable  them  to  fay  off  the  Debts  of 
(he  Entailer. 

I,  A,  CONSIDERING  that  I  haV«,  of  this  date, 
execated  an  entail  of  my  eftate  of  A,  and  that 
k  k  mcumbent  on'  me  M  provide  for  the  pay-' 
ment  of  fnch  debts  as  I  am  libw  doe,  or  may  be 
due^  at  the  time  of  my  deaths  and  having  fuU 
confidence  in  the  perfons  after  named,  I  there-* 
foro  GIVE,  GRANT  and  bisI'One  to  and  in  favour 
of  M,  N,,  O,  and  P,  and  to  fuch  other  perfon  or 
perfohs  as  if  fhall  hereafter  appoint  to  be  truf- 
tees  alongft  with  them,  and  to  fuch  perfons  as 
they  fliafi  aflum'e  ^y  virttre  of  the  powers  hereia 
stftet  committed  to  ^hem,  and  to  the  furviror  or 
fiirvivors  of  them,  tte  n^jor  part  aKve,  and  z€- 
cepting  at  the  time,  bemg  always  a  quorum,  aff 
truftees  for  the  purpoie  after  mentioned,  and  to 
the  affignees  c^-tbe  (aid  truftees',  heritably  and 
irredeemably,  ALi^dodwHOhE-^here  ^  lands  are 
described)-^ A^  AX^o^  aljl  and  sundry  other  lands 
and  heritages,*  and  alt  debts  and  fums  of  money, 
fiieritaBle  and  nloveable,  arrears  of  rent,  bank 
ftock,  houfehofd  furniture,  goods  and  gear,  and 
whole  eftate  and  efie€^s  which  flialL  belong  and 
be  owing  to  me  at  the  time  of  my  death  where- 
ever  the  fame  may  be  fituated,  together  with  the 

whole 
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iffhble  Touchers  and  i&ftrudions  thereof,  with  the 
vnits  and  title-deeds  of  the  lands  and  other  he* 
ritable  fubjefts  hereby  difpbned;  and  particu- 
larly without  prejudice  to  the  generality  fore- 
faid,  the  effe£ls  and  fums  of  monby  which  fhall 
be  enumerated  in  any  inirentory  to  be  figned  by 
me  as  relative  to  thefe  prefent^,  which  fhall  be  as 
valid  to  exclude  the  neceflity  of  confirmation  as 
if  every  particular  were  herein  inferted ;  but  in 
TRUST  AL,wAYs,  aud  for  the  uses  and  piirpofeSy 
and  under  the  conditions  herein  expreffed,  viz. 
that  the  faid  truflees,  ot  thieir  quorum,  (hall,  im^ 
mediately  af^er  my  death,  enter  into  poffeffion  of 
the  faid  lands  and  others  before  difponed,  re-* 
move  tenants,  and  fet  tacks  thereof  for  any  pe- 
riod not  exceeding  1 9  years ;  and  that  they  or 
their  faid  quorum  fhall  intromit  with,  fell,  and 
difpofe  of  my  whole  perfonal  efiate,  either  by 
public  roup  or  private  bargain ;  and,  if  necefiary^: 
ihall  fell  the  whole  or  atiy  part  of  the  faid  teinds 
and  others  by  public  roup,  after  due .  intimation 
thereof  in  the  Edinburgh  newfpapers  for  three 
months  previous  to  the  fale,  and  fhall  grant  dif- 
pofitions  thereof  to  the  purchafers,  containing  all 
the  ufual  and  nec^ffary  claufes^  and  declaring^ 
that  the  purchafer  or  purchafers  fhall  have  no 
concern  with  the  application  of  the  price,  or 
the  conditions  hereof  ^  and  my  faid  truftees 
fhall  fue  for  payment  of  the  debts,  heritable 
and  moveable,   which   fhall   be  due    to  me  at 
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the  time  of  my  deaths  atid,  on  jMiymrat,  fliili 
grant  difcharges  or  conveyances  thereof,  which 
are  hereby  declared  fufficienr  to  ^e  recmtny 
and  that  for  the  pnrpofe^  foUbwingy  viz*  ift,  for 
payment  of  a4l  the  jufl  and  lawful  deBfts  ppereat-* 
fy  due  and  owing  by  me,  or  which  ffiaK  be  iw 
amd  owing^by  me  at  the  time  of  my  death,  with 
my  deathbed  and  funeral^  expenfes  ;  2d,  fer  pay* 
ment  of  the  expenle  attending  the  ej^ecuHon  of 
this  truft  ;  34J,  for  payment  of  fueh  legadbs  u 
1  fhall  give  or  bequeatti  at  any  time  in  my  life  p 
4th,  for  payment  to  B,  the  tnftitute  in  the  fai4 
entail,  and,  failing  him,  to  thofe  thereby  fub* 
ilituted  to  him,  in  the  order  thereby  prefcrM)ed^ 
an  annui^  of  Sterling,  at  two  term3  iQ 

the  year,  Whitfunday  and  Martinmas,  by  equat 
portions,  daring  all  the  days  of  i^eir  lives,  or  ufl-f 
til  the  trufl:  hereby  created  ihalS  ceafe  and  deters 
mine  in  manner  after  mentioned,  begioning  the 
firft  term*^s  payment  of  the  faid  annuity  at  the 
firil  term  of  Whitfmnday  or  Martinmas  that  fhall 
happen  next  after  my  deaths  and  continuing  the 
payment  thereof  at  each  of  the  faid  terms  during 
the  period  forefaid ;  but  under  this  ccmdition, 
that  in  cafe,  during  the  continuance  of  this  truft^ 
the  perfon  entitled  to  the  faid  annuity  ihall  be 
tinder  age,  it  Ihall  be  in  the  power  of  my  feid 
truftees,  during  the  minority  of  fuch  perfon,  to 
reftrift  the  faid  annuity  to  fuch  fum,  a^,  either 
by  itfelf,  or  jmned  with  the  annual  prodoce  of 

any 
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rany  other  property  belonging  to  the  faid  perfon, 
«ny  faid  truftees  fliall  deem  fufficient  for  the  ali- 
€nent  and  education  of  the  faid  heir ;  as  ajlso,  it 
ihall  be  in  the  power  of  my  faid  truftees  to  per- 
mit the  faid  B,  or  the  heirs  fubftitutcd  to  him  in 
the  Md  entail,  to  poiHefs  the  manor  place,  offi- 
<es  and  gardens  of  A,  ^ith  any  part  of  the  ground 
,adjoimng  thereto,  in  the  option  of  the  faid  B  or 
l>is  forefaidfi,  not  exceeding  in  whole  the  number 
x>f  acres,  of  Scotch  meafure,  rent  free, 

%ut  that  only  for  fuch  fpace  as  my  faid  truftees 
^Ihall  think  fit  j  declard^g  that  if  my  faid  lands 
ifhall  not  be  fold  or  difpofed  of  by  my  faid  truf- 
'tees,  this  truft  Ihall  fubfift  until  my  whole  debts 
of  every  kind,  legacies  and  expenfes  of  manage- 
ment, are  extinguiihed  and  paid  ;  and  if,  at  that 
^period,  the  heir  entitled  to  fqcceed  to  my  lands 
and  eftate,  in  terms  of  the  deed  of  entaH  before- 
mentioned,  :fliall  be  under  age,  the  truft  is  to  fub- 
^ft  until  be  or  any  minor  heir  or  heirs  who  may 
fucceedto  4iim  fliall  hav«  attained  to  majority ; 
BUT  DECLAiRiNG,  that  in  cafe  the  heir  entitled  to 
fucceed  to  my  eftate,  in  virtue  of  the  faid  4^ed  of 
-entail,  fhafl  be  minor  at  the  time  when  th^  whole 
^debts  due  by  me  Ihall 'be  extinguifhed  ^nd  paid, 
it  -fliall  be  in  the  power  of  my  truftees,  if  they 
judge  it  proper  or  expedient,  to  pay  fuch  heir, 
from  the  time  of  the  extindion  of  all  my  debts 
till  his  attaining  majority,  an  annuity  not  exceed* 
ing  towards  bis  aliment  and  education  ; 

^3  and^ 


S30      TRUST  FOR  ENABLING  THE  TRUSTEES 

« 

and,  upon  the  extlndion  of  my  whole  debts*  as 
aforefaid,  and  fuch  heir  attaining  majority,  my 
truftees  are  to  denude  of  thefe  prefents,  and  to 
put  him  in  poffef&on  of  my  eftate,  and  to  account 
for  and  pay  over  to  him  the  clear  balance  in  their 
hands,  after  payment  of  my  debts,  and  fulfilling 
the  whole  other  purpofes  of  this  truft  ;  declar- 
ing, that  if,  during  the  fubfiftence  of  the  truft,  or 
prior  to  my  truftees  entering  on  the  execution  of 
their  ofiice,  the  faid  B,  or  the  heir  in  pofleflion  for 
the  time,  (hall  marry,  it  fliall  be  in  the  power  of 
my  faid  truftees  to  provide  and  fecure  the  widows 
of  the  faid  3  or  other  heir,  in  an  annuity  not  exr 
ceeding  Sterling,  payable  out  of  my 

eftate  and  effeSs  hereby  conveyed  j  and  in  cafe 
it  ihall  be  neceftary  for  my  faid  truftees  to  fell 
aud  difpofe  of  my  whole  lands  and  eftate,  or  any 
pare  thereof,  and  that  they  fliall  accordingly 
make  fuch  fales  in  manner  before  dire^ed,  there- 
by appoint  them,  as  foon  9s  conve^ieQtly  can  be 
done,  to  pay  off  all  my  debts  and  legacies,  an4 
the  expenfes  of  management,  aqd  to  lay  out  thie 
clear  balance  remaining  of  the  produce  of  fuch 
fales  as  may  have  been  made  in  the  purchafe  of 
lands,  and  to  fettle,  entail,  and  fecure  the  fanue 
on  the  fame  feries  of  heirs,  and  under  the  lame 
conditions,  limitations,  and  cl^tufes  ii;ritant;  and 
refolutive,  as  are  contained  in  th,e  entail  executed 
by  me  of  this  date ;  and  when,  in  either  of  thefe 

\yays,  the  purpofes  of  this  truft  ftiall  be  fully  zor 
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fwered,  my  faid  truftecs  are  to  divest  themfelves 
of  my  eftatc,  knids  and  ^ffefts,  and  to  renounce 
the  rights  ftanding  in  their  perfons,  in  farour  of 
the  heir  appointed  to  fvicceed  to  my  faid  lands 
and  eftate,  by  the  deed  of  entail  before-mention- 
ed, and  with  and  under  the  whole  condirions,  li- 
mitations, a^id  ckmfes  irritant  and  refolutive  there- 
in expreded,  provided  fuch  heir  be  major  at  the 
time:  And  further,  for  the  encouragement  of 
my  faid  truftees,  to  accept  of  the  traft  hereby 
committed  to  them,  I  hereby  deci-arj-,  that  they 
fliall  not  be  liable  for  negleft,  omiffions,  or  dili- 
gence of  any  kind,  nor  fhali  they  be  liable  sin^ 
guU  in  soUdum^  but  each  only  for  his  own  perfonal 
intromiffions,  and  they  fliall  be  no  further  liable 
for  any  favors  to  be  appointed  by  them  (which 
they  are  hereby  authorifed  to  do),  than  tljat  they 
are  habite  and  repute  refponfible  at  the  time  of 
their  entering  on  their  office ;  as  also,  that  the 
laid  truftee*  (hall  be  at  liberty,  and  have  full 
power  on  all  neceffary  occafions,  in  the  execution 
of  their  pr«fent  truft,  to  bind  me  and  my  heirs, 
and  all  others  concerned,  in  claufes  of  abfolute 
warrandice  in  favour  of  debtors,  or  of  purchafers 
of  any  part  erf  the  faid  tridl  eftate,  but  which  pur- 
chafers or  debtors  fliall  be  noways  concerned 
with  the  application  of  any  fums  of  money  to  be 
paid  by  them,  or  with  any  of  the  conditions  or 
provifions  herein  contained,  but  fliall  be  fuffi. 
deotly  €xonered  by  the  fimple  difcharge  of  the 
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faid  truftees,  or  quorum  thereof;  And  FyRTHER, 
I  hereby  give  full  power  to  my  faid  truft^es  or 
jheir  quorum,  or  to  the  furvivor,  to  add  and  af- 
fume  fuch  other  perfon  or  perfons,  one  or  more, 
as  they  fliajl  think  fit,  to  be  truftees  for  the  better 
management  of  the  premifes ;  which  truftees  fo  tq 
be  narned  and  aifumed,  ihall  have  the  fame  powers 
as  if  they  had  been  named  and  appointed  by  my- 
felf,  and  {hall  only  each  be  liable  for  his  own  in-T 
tromiflions,  and  noways  for  negligence  or  onuiTiom 
of  any  kind :  And  lastly,  for  carrying  thefe 
prefents  more  efFedually  into  execution,  I  hereby 
DOMINATE  and  APPOINT  my  faid  truftees,  for  the 
pfes  and  purpofes  forefaid,  to  be  my  fole  and  only 
intromitters  and  executors  with  my  goods  and 
gear,  with  power  to  them  to  give  up  inventories 
of  my  efFefts,  and  to  confirm  my  teftament,  ii 
needful;  ik  whjch  lands  and  others  forefaid, I 
BIND  and  OBLIGE  me,  my  heirs  and  fuccelTors,  duly 
^nd  validly  to  infhfv  and  SEisp  my  faid  truftees, 
difponees,  and  the  furvivors  or  furyivor  of  them, 
or  their  forefaids  ;  BitT  in  trust  always  for  the 
jifes  and  purpofes  forefaid,  and  that  by  two  infeft-! 
ments  and  manners  of  holding,  the  one  to  be  held 
of  and  under  me  and  my  forefaids,  in  free  blench, 
for  payment  of  a  penny  glcots  money  on  the 
ground  of  the  faid  lands,  at  Whitfunday  yearly, 
if  afked  only,  and  relieving  me  and  my  forefaids 
of  the  duties  and  fervices  payable  to  our  fuperiors 

thereof,  ifi  the  fame  manner,  and  as  freely  as  I 

' hold 


TO  FUEJB  THE.  ENTAILED  ESTATE,  '       133 

hold  or  mdy  hold  the  fame  myfelf,  and  that  either 
by  reftgnatkm  or  confirmation,  or  both,  the  one 
Axrithom  prejudice  to  the  other  ;  And,  for  complet- 
ing the  faid  infeftment  by  refignatioii,  I  hereby 

MAK£  and  CONSTITUTE 

,  jointly  and  feverally, 
my  lawful  and  irrevocable  procurators,  for  me, 
afid  in  my  nmae,  to  resign  and  surrender,  as  I 
hereby  resign  and  sIirrender,  limpliciter  up* 
give,  overgive  and  deliver,  the  faid  lands  and  others 
particularly  above  defcribed,  and  lying  in  manner 
forefaid,  in  the  hands  of  my  immediate  lawful  fu* 
periors  thereof,  or  of  their  conlmiflioners  having 
power  to  receive  refignations  and  to  grant  new  in- 
feftments,  in  favour,  and  for  new  infeftments 
thereof,  to  be  given  and  granted  to  my  faid 
truftees,  but  in  trust  always,  for  the  ufes, 
icnds  and  purpofes,  and  with  and  under  the  provi- 
fions  and  declarations  before  fpecified,  (but  with 
which,  purchafers  fliall  have  no  concern),  or  to  their 
forefaids,  heritably  and  irredeemably,  in  due  and 
competent  form ;  ads,  inftrumcnts  and  docu- 
ments in  the  premifes,  to  aik  and  take ;  and,  ge- 
nerally, every  thing  in  the  premifes  to  do,  which 
to  the  office  of  procuratory  in  fuch  cafes  belongs ; 
AND  I  oblige  myf€lf,.my  heirs  and  fucceffors,  to 
warrant  the  faid  heritable  fubjeds  and  debts  to 
the  purchafers  and  affignees  thereof,  in  manner 
following  5  that  is  to  fay,  the  faid  heritable  fub- 
jecls,  at  iill  hands,  or  againft  all  deadly,  as  law 

will, 
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will,  and  the  faid  debts  from  hSt  and  deed ;  akd 

I  RESERVE  to  myfelf  full  power,  al  any  time  in  my 

life,  and  even  on  deathbed,  to  revoke,  altejl, 

or  BURHEN  thefe  presents ;  and  I  dispense  with 

the  DELIVERY  hereof,  and  declare  thefe  prefents, 

in  fo  far  as  they  may  be  unaltered,  (though  found 

in  my  repofirories,  or  in  the  pofieilioii  of  a  third 

party,  undelivered  at  the  time  of  my  death),  to 

have  the  effe^  of  a  delivered  evident ;  and  I  con* 

3ENT  to  the  REGISTRATION  hereof  in  the  books 

of  Council  and  Se0ion,  or  other  Judges'  books 

competent,   therein  to  remain  fo^  prefervation ; 

and  thereto  1  constitute 

' ,  my  procurators,  &c.    And 

FURTHEpi,  I  hereby  DESiiRE  and  require  you 

,  jointly  and 

fcverally,  my  baillies  in  that  part  hereby  fpecially 

conilituted,  that,  on  fight  hereof,  ye  pafs  to  the 

ground  of  the  faid  refpedive  lands  and  others  fore- 

faid,  and  there  give  and, deliver  heritable  (late 

imd  fafme,  adual,  real,  and  corporal  pQfl*ei&on  of 

ALL  and  WHOLE  the  lands  and  others  forefaid,  ly« 

ing,   bounded  and  defcribed  in  manner  above* 

written,  to  my  faid  truft^es,  or  to  the  furvivors  or 

furvivor  of  them,  for  the  ufes  and  purpofes,  and 

under  the  conditions  above  written,  or  to  their 

forefaids ;  and  that,  by  delivering  to  them  or 

him,  or  to  their  or  his  attomies  or  attorney,  in 

their  or  his  name,  bearers  hereof,  of  earth  and  ftone 

of  th^  ground  pf  th^  faid  lands,  with  all  iKwl  aii4 

neceffary 
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n^ceflary  fymbols ;  and  this  in  nowife  ye  leaire 
undone^  which  to  do  J  commit  to  you,  jointly 
and  feverally,  my  faid  bailies,  full  power,  hy  thi$ 
iny  precept  of  fafine,  dircfl:ed  to  you  for  that  efi- 
feft.    In  witness  whereof,  &c. 

This  exair^ple  will  fufficieatly  explain  tlip 
form  of  the  truft  difpofition ;  and  I  fhall  now 
fubjoin  the  purpofes  of  other  trufts,  in  iUuflxv 
tion  of  this  form  of  deed. 

2.  Example  of  the  Purposes  of  a  Trusty  where  the 
Trustees  are  directed  to  collect  Funds^  and  to 
purchase  and  entail  Lands. 

I  ihall  give  not  only  the  purpofes,  but  the  man- 
ner of  appointing  the  truftees,  becaufe  it  feems  to 
have  advantages  over  the  joint  nomination.  The 
grantor,  '^  under  the  burdens,  refervations,  and 
conditions  after  exprefTed,'  assigned,  disponed, 
and  MADE  OVER,  to  and  in  favour  of  A,  B,  C,  and 
D,  as  truflees,  for  the  ends  and  purpofes  therein 
mentioned ;  but  under  this  condition,  that  the 
faid  A  fhall  have  the  fole  power,  in  the  firft  place, 
by  himfelf  alone,  to  manage  and  execute  the  faid 
truft,  without  the  confent  of  the  other  truftees, 
in  the  fame  manner  as  if  he  had  been  named  the 
fole  truftee  j  but  in  cafe  of  the  death  or  non-ac- 
ceptance of  the  faid  A,  or  that  he  fhould  not 
fully  es^^cute  th^  faid  truft  vitbin  the  fpace  here- 
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l>y  limitedy  then  the  faid  B  fliall^  in  the  next 
|>Iace,  have  the  fole  power  to  execute  the  fame ; 
and  in  cafe  of  the  death  or  non-acceptance  of  the 
faid  By  or  his  failing  to  execute  the  truft,  in  man- 
ner forefaid,  then  the  foie  power  of  ading  fliall 
devolve  on  the  faid  C  ;  and  in  cafe  of  the  death 
or  non-*acce|>tance  of  the  iaid  C,  x^r  his  failing  in 
manner  forefaid  to  execute  the  faid  truft,  tHEV 
the  fole  power  of  a6ting  fliatl  deydve  on  the  faid 
D ;  AND  in  cafe  they  fkatl  aU  fai£<  to  execute 
this  truft  within  the  time  herein  fpecifiedi  then  to 
and  in  favour  of  ray  own  heir  at  law  and  his  aifig- 
nees,  but  for  the  ufes,  ends  and  purpofes,  and 
under  the  conditions  hereinafter  expreiTed,  all 
and  WHOLE, &c*  fee;  but  in  trust  ALWAVS,and 
to  the  ends  and  piirpofes  hereinafter  expreifedy  viz. 
to  die  intent  that  both  my  heritage  and  move- 
ables hereby  made  over,  may  be  fold  and  colled- 
ed,  and  tbsN:  my  faid  ad:ing  truftee  for  the  time 
ihall,  oat  of  the  firft  and  readiefi:  of  the  faid  funds, 
2N  THE  first  pla€£,  pay  all  my  juft  and  lawful 
debts^  with  my  deathbed  and  funeral  ex|)eBf<^$  t 
fiEcoNDLY,  that  he  ihall  pay,  againft  the  firft 
Whitfunday  or  Martinmas  after  my  death,  the 
following  legacies,  with  intereft  from  the  faid  term 
of  payment,  and  a  fifth  part  more  of  penalty,  iu 
cafe  of  failure,  viz.— (/^er^  the  legacies  were  enu- 
merated)— THIRDLY,  that  the  faid  acting  truftee 
for  the  time  Ihall  pay  the  following  annuities,  vi^e* 
to  F  an  annuity  of  1 50L  Sterling  during  all  the 

days 
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dfays  of  his  life^  and  to  G  the  fum  of  50I.  year-» 
}y  during  all  the  days  of  her  life ;  and,  in  the 
event  of  her  furvivxng  the  faid  F,  an  annuity  of 
I  col.  Sterling,  from  the  death  of  the  faid   F; 
which  annuities  &aU  be  payable  at  two  terms  ia 
the  year,  Whitfunday  and  Martinmas^  by  equal 
pOTtions,  und  Aiall  commence  at  the  firft  term  of 
Whitfunday  or  Martinmas  after   my  death,  the 
half  yearns  annuity  then  payable  being  for  the  en- 
jftiing  half  year,  andr  bearing  intereil  from^  that 
term,  during  the  not  payment  thereof,   with   a 
lEifth  part  more  of  each  half  yearns  annuity  of  li^ 
quidated  penalty,  in  cafe  oi  failure  in  the  regular 
payment  thereof;  and  which  two  annuities  I  here* 
by  exprefsly  declare  to  be  preferable  burdens  on 
my  faid  lands  and  eftate :  foxtrthjuy,  that  the 
faid  ading  tniftee,  for  the  time,  fhall  be  bounds 
as  he  is  hereby  bound,  to  apply  the  truft  funds  in 
the  purchafe  of  lands  where  they  can  bemofl  con* 
venicntly  got,  to  the  esttent  of  the  then  free  ca« 
pital  af  my  faid  eitate,  or  as  netr  the  value  there- 
of as  may  be,  including  the  inlereift  that  may 
have  accumulated  preceding  the  lime  c^  making 
the  purchafe  (after  deduSion  of  mj  debts,  death* 
bed  and  funeral  expenles,  legacies  and  annuities 
which  may  then  have  fallen  dne,  and  every  nc^ 
i^effairy  e^penfe  of  management  and  execution  cS 
the  faid  truft) ;  and  having  taken  the  rights  and 
difpofitions  of  the  faid  lands  in  their  own  nantes» 
t^y  6i<A&  fettle  and  fecure  the  fame  rmdet  a  Aridt^ 

entail> 
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entail,  in  favour  of  the  following  feries  of  heirs'^ 
viz.  to  and  in  favour  of — (here  the  destinaUm  "wai 
eajftessed) — but  under  the  condition  always,  that 
the  faid  difponee  and  whole  heirs  of  entail  hereby 
fubftituted  to  him,  (hall  aflfume  and  conftantly 
bear  the  name  and  arms  of  ,  with 

power  to  conjoin  therewith  any  other  nanae  and 
arms  that  may  ht  found  neceflary  ;  and  which  en- 
tail fhall  alfo  contain  all  other  ufoal  conditions, 
limitations,  exceptions  therefVom,  powers  to  grant 
leafes  and  provifions  to  wives  and  younger  chil- 
dren, claufes  irritant  and  refolutive,  and  otbe^ 
provifions  neceffary,  agreeably  to  any  draught  of 
the  faid  entail  that  (hall  be  (igned  by  me  in  my 
lifetime  relative  hereto;  but  foiling  my  making 
and  iigning  fuch  draught,  then  in  terms  of^  and 
agreeably  to  fuch  other  draught  of  an  entail  as  fhall 
be  approved  of  by  the  Lord  Advocate  of  Scotland, 
or  Dean  of  Faculty  for  the  time,  in  the  option  of 
the  ading  truftee  ;  and  which  entail  the  faid  ad- 
ing  truftee  is  hereby  bound  to  record  in  the  re- 
gifter  of  tailzies,  and  to  render  effe^ual  by  giving 
infeftment  to  the  faid  difponee,  or  heir  of  entail 
entitled  to  fucceed  to  the  faid  lands  under  the  faid 
deftination ;  and  I  do  hereby  further  deci.ar£ 
that  the  difponee  or  heir  of  entail  in  pofeflion  for 
the  time,  and  the  faid  eftate  itfelf,  fo  laid  under 
entail,  (hall  be  fpecially  burdened,  as  I  hereby  e:^:- 
prefsly  burden  the  fame  with  the  forefaid  two  an-> 
nuities,  to  the  faid  F  and  G  during  their  lives ; 

AND 
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AND  LASTLY,  as  it  may  be  difficult  to  Bnii  lands 
to  purchafe,  equal  to  the  precife  amount  of  the 
then  free  capital  fund,  the  .afting  truftee  for  the 
time  ihall  be  at  liberty  to  pay  over  any  balance  that 
may  remain  after  paying  the  price  of  the  lands  io^ 
the  difponee  or  heir  of  entail  entitled  to  hold  the 
eftate  at  the  tlme^  the  fame  being  lefa  than  300L 
Sterling,  that  fo  this  truft  may  be  thereby  com* 
pleted ;  and  further,  for  the  encouragement  of 
my  faid  truilees,  to  accq)t  of  the  truft  hereby  com- 
mitted to  them,  &c.  in  comnumjbnn. 

An  example  of  an  entail  executed  by  the 
truftee,  in  terms  of  the  truft,  will  be  found  a- 
mongft  the  entails ;  and  the  following  example 
of  an  entail  by  tmftees,  while  it  fhows  the 
form  of  fuch  an  ent^l,  will  alfo  afford  another 
exaaiple  of  the  noanner  of  expreffing  the  pur- 
pofes  of  a  truft. 


I,  Deed  qf  Entail  ejceciOed  hy  Trustees^  in  obe* 
dience  to  the  Directions  qf  a  Trust  Deed. 

We,  A5  B,  and  C^  the  furviviag  truftees  nomi-^ 
nated  by  the  deceafed  D»  in  a  truft  difpofition  exe« 
cuted  by  him  upon  the  ^  and 

recorded  in  the  books  of  Seffion  ; 

by  which  deed  we,  with  certain  other  perfonsy 

t  now 
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now  dead,  an4  the ,  furvivors  or  furvivor  of  us, 
were  appointed  truftees  for  the  purpofes  therem 
exprefled  i  and  we,  the  fubfcribers,  being  a  quo-i 
runXvOf  the  faid  truftees,  considemko  that  the  faid 
D,  by  the  laid  truft  difpofition,  did,  for  the  caufes^ 
asid  with  and  under  the  conditions  and  provifiooa 
therein  contained,  give,  grant  ind  dispone,  to 
and  in  favour  of  u$  and  certain  other  perfoM 
therein  mentioned,  and  to  the  furvivors  or  funrivor 
of  us,  IN  TRUST  for  the  ufes  and  purpofes  ther^ 
in  fpecified,  all  debts  and  fums  of  money,  he* 
ritable  and  moveable,    lying  money,  houfehold 
furniture,   goods,   gear  and  effeds  wbatfoever, 
then  pertaining  or  belonging  to  him,  or  that 
ibould  be  pertaining  suod  belonging  to  him  at  his 
death,  with  all  writs  relating  to  the  fame,  dif^ 
peniing  with  the  generality  thereof,  and  admit- 
ting the  faid  trufl  difpofition  to  be  as  valid  and 
effe&ual  as  if  every  particular  thereby  difponed, 
in   general,  were  feverally  enumerated  and  fet 
down  therein  ;  and  he  thereby  nominated  us, 
the  faid  truftees,  or  fuch  of  us  as  fhoukl  accept, 
and  the  forvivor€  or  furvivor,  or  acceptor  of,  u^ 
to  be  his  ible  executors,  maiverial  Itgaiors  and 
intrbmitters  with  his  goods  and  gear,   and  all 
other  moveables  £siiIiRg  tmder  teftament,  and  he 
thereby  excluded  all  othefs  from  that  office ;  and* 
in  eaie  he  fhould  make  vsp  any  inventory  or  lift 
of  his  debts  and  eS&StSj  and  fign  the  fdme,  fptk 
lift  or  inventory  ihould  be  held  as  a  part  thereof, 

I  and 


itid  fhve  the  neceffity  of  confirmation  i  A>ri>  he 
thereby  declared  the  major  part  of  the  fsiid  truf- 
tees  accepting,  and  iti  life  for  the  time^  or  the 
furvivor  or  foie  acdeptor,  to  be  a  quordai;  and  as 
fttch  pbfTeffing  full  power  to  execute  the  faici 
frttft ;  A>rl>  i^u&ther,  he  thereby  AssidKEd  and 
MADE  oyer  to  us,  the  faid  traftee^,  or  oiirquoruni 
forelaid,  the  rent^,  mailis  and  dutiel,  of  alt  lands^ 
teindsy  idnements,  feoduties,  and  others  belong- 
ing, or  that  fhould  bdong  to  him  at  hi$  deaths 
lind  that  daring  the  minority  of  the  heir  or  beir^ 
Appointed  by  him  to  fucceed  therein^  by  aiiy  en-' 
tail  or  difpofition  thereof^  executed  or  to  be  e:xe- 
cuted  by  him ;  ayId  in  cafe  we  the  faid  truftee^ 
Siould  think  it  proper  to  fell  hid  houfe^,  tene« 
tdents^  feuduties,  fuperiorities,  landd  and  othersjr 
in  aiid  about  the  town  of  ^  and  any 

houfes  that  might  belong  to  hint  in  the  tovl^n  of 
JEldinburgh,  be  thereby  AiiTHORisstt  ^d  £m-» 
fowERjSD  u»9  hi$  faid  triiftees^  or  our  quorum, 
to  Ml  the  (ai^e  at  fuch  price  or  pricest  as  iKre 
fliould  think  proper,  yuith  the  burden  alurays  of 
his  wife's  liferent  of  the  hoyJTe  in  Edinburgh,  and 
to  grant  difpofitions,  ^rontaihing  proeuratoried  of 
i^efignation,  ptecepts  of  fafine,  slnd  all  dthet  ufual 
claufes^  and  obliging  hii  hdr$  in  warrandice 
tbereoiP,  the  proceeds  wtia^eof  to  be  added  t6  th# 
truft  fttbjed:s  thereby  made  over  to  ui ;  Aift  ho 
EMPOWERED  his  faid  truftee^,  <>r  their' 
toii.  T.  *     Qe,  quorum. 
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quorum,  to  appoint  hSton  from  time  to  ^eiot 

executing  the  trud  under  us,  ani  to.allowiuoft 

foch  falaiy^  wd  to  give  fij^h  gratififs^tions  to  a*y 

other  pei&n  or  perfon&  as^  ihaU  be^  emfhjei^  as 

Wt  mightjudge  reasonable  y  DBC&AiiiKa  thai  fiidr 

hetor  ibaU*  not  have  povKer  to  upU£t  piiaGip?^ 

&ms  due  hf  bond  or  biir  easceeding  lopl^ySler^ 

ling^  except  with  tlie  confent  o£  our  qpoiwia  f 

AND  it  is  thereby  x>£C>Aikq£B,  that  the  £|id  itsa^ 

deed  was  granted  by  hio^  wkh  the  burden  (^f  t^ 

payment  of  ^1  hi(  juft  aad  la«&l  debtt,  §ime&l 

charges^  and  any  legacies  to  hi  le&  bjr^iSffii 

AND  it  is  thereby  further  decl  asljsid^  thai:  theiai^ 

truftees,  or  thdr  quorum,  fhould  be  bound  tp  di-' 

red;  their  &dx»r  to  convert  the  goods  and  gcav  of 

the  faid  B  into  money,  and  out  o£  (hefirfi;H»&^ 

readieft  thereof,  and  of  the  amouii&  of  the  ddtsi 

due  to  him  9  to  pay  off  the  debts^duf  by^  him^  aai 

his  funeral  expenies  and  legades^ ;  akd  the  refidae 

of  the  fubje&s  thei^by  afligned,  ^  bs  $t^k£]^ 

and  XENT  OUT,  apd  ihe  figcunties  thejieof  :tQ  b^ 

taken  in,  name  of  qs,  the  fajid  UfMftees,4n^iru|t|{for' 

the.purpofes  therein  contained  ^  a^^c  thsM  .ywly 

proceeds  therepf  to  be  applied,,  iii  the  Fi|R.8d?  px^acb^ 

in  payment  of  the  fa^r  fee^^  ^nd  other  ^eKpeofts^ 

of  xpanagement ;  in^heseconb.p|-ag^,  forpay* 

'  Qiem:  c^f  the  annuity  provided  fof,  his  rrwi&i  ^ 

iheir>cpntra^  of  marriage  j  in  the  T»rfc0  i^laq^ 

'%  payment  of  any  oit^er  ani|it)itte$  that  migbt  i)^ 

kft 
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Uft  by  hiiil  to  any  other  perfon;  aKd  in. the 
^buRTtt  PLACE,  fof  the  maintenance  and  edtica« 
tion  of  the  heir  appoint<!d  bf  him  to  fucceed  td 
his  land  eftat^  for  the  time  being,  in  fuch  man« 
ner  as  we  the  faid  trilftfees  (houid  judge  neceffary^' 
during  his  dr  her  minority ;  and  the  refidue,  if 
there  ihould  be  any,  to  be  stocked  and  lent  out 
in  the  n^me  of  us,  the  faid  truftees,  for  the  pur« 
pofes  of  the  faid  truft  ;  and  after  his  or  her  majo^^ 
rity,  the  full  refidue  and  clear  produce  to  Be  paid 
yearly  to  his  faid  heir ;  and,  after  his  faid  heir's 
ttiajority,  he  thereby  appointed,  authorised  and 
BMPbwERED  Us,  lus  faid  truftees,  or  our  quorum^ 
as  foon  as  convenient,  to  lay  oiit  and  employ  the 
truft-fubjeds  in  the  purchafe  of  lands,  and  to  take 
the  rights  and  fecurities  thereof  to  the  fame  heird 
that  are  contained  in  any  difpofition  or  entail  ex-^ 
ecuted  ot  to  be  executed  by  him,  of  his  eftate 
of  ',  and  under  all  the  conditions^ 

provifions,  claufes  irritant  and  refolutive,  contain-* 
ed  in  the  faid  tailzie,  and  to  record  the  fame  in 
the  regiftet  6f  tailzies,  and  expede  charters  and 
iofeftments  thereon;  and  he  thereby  empowered 
us,  his  faid  truftees,  during,  the  minority  of  the 
heir  in  his  eftate,  defcended  of  his  body,  to  pay 
for  M  a  fum  not  exceeding  i  oooL  Sterling,  to 
put  hiin  into  the  army,  or  any  other  profeffion  or 
employment  he  fhould  chufe :  And  further,  he 
thereby  empowered  the  faid  truftees,  or  their 

<^a  quorum. 
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quorum,  or  the  farvivor  or  acceptor  of  us,  to  at*- 

suM£  any  perfofi  or  perfons  as  truftees,  alongff 

with  ourfdves ;  and*  he  thereby  declared  the  per*- 

ibfx$  (b-  to  be  aflftifned  to  have  the  lame  powers  in* 

ev^ry  reused  as  if  they  bad  been  oamed-  tbereia  -y 

AK J)  in  regard,  we  the  laid  truftees  were  to  have  no 

intromiilion  with  the  iaid  fubjefia  ouifelve^  it  k 

Aereby  DECLARED,  that  we  were  aot  to  beio 

countable  therefor,  further  than  to-  produce  o«r 

&Sor&'  actotmts^  and  vouchers  thaeeof,  to  Ihow 

how  the  fame  had  been  applied,  atid  that  the 

&£lors  might  be  fued  for  any  bahincds  in  tbeir 

hands  ;  akd  we  the  faid  truftee&  were  not  to  be 

fiable  &r  any  omiilions^  in  the  executioa  of  the 

j^isemiJCes  in  any  ibrty  and  were  to  be  paid  out  of 

die  truft-fubjeds  all  charges  and  expenfes  wc  or 

any  of  us  might  be  pat  to  in  die  eieecution  of  the 

&id  trufl:  4  akd  D£CL.ARtNC^  that'  we  thefanl  trti^ 

tees  were  to  employ  £a£k)r8  faabite  and  repute  re- 

fponfible  at  the  time;  providing,  ne-^Hheleis,  that 

if  any  of  the  Csid  tr uftees^  who  Were^  not  fedors, 

fhould  have  inrromiilicms  with  the  truil^fubjed^^ 

Aich  truft^c  was  to  be  Uable  for  his  intromtffions, 

AS  tlie  faid  trufl-difpofition,    containing  feverat 

other  daufes,  in  itfelf  more  fully  bears :  And  fur- 

THSR,  coKsiDERiKG  that  the  faid  D  having  died 

in  the  month  of  ,  without  reveling  or 

i^aHing  the  laid  truft-di^ofition  and  fettlementi 

tve  accepted  of  the  truA:  thereby  committed  to 


I 


ni$9  and,  in  virtue  therec^,  entered  upon,  and  have 
co&dQued  to  manage  the  faid  truft  (und$  to  this 
xlime^  AKB  for  that  purpofe  did  appoint  fafbors  and 
•stents  'for  recovering  the  faid  funds,  amd  eon« 
-verting  tbc  iame  into  moneys  and  out  of  the  fir  ft 
asMl  readieft  thereof  we  paid  the  feid  D*&  funeral 
'cbftTg^s,  ^jsnd  his  d^bts  and  legacies,  a«.&ir  as  they 
were  known  to  us  '(exeq)tKng  the  annuities  after 
Specified,  ix^ith  which  thefe  prefente^are  t>urdened)'; 
jiND  T«A^  we  have  atfb  purchafed  theiands  and 
othe?s  after  difponed^;  and  that  £  the  ^on  of  the 
ilaid  De,  fucceeded  to  htms,  in  virtoe  of  the  faid 
fniil  dii^ofitioR,  and  is  delirous  that  we  ftiould 
denude  of  our  truft  in  terms  of  ^^e  Taid  fettle- 
^^m^nt ;  and  considering  that  independently  of 
the  lands  fo  purchafed  by  us,  'the  remaining  truft 
funds  of  the  faid  O*  ftifl  outftandbg,  and  which 
-are  conveyed  to  the  faid  E  by  a  feparate  difpoli<- 
tion  relative  hereto,  are  fupp^fed  to.be  fully  fufS- 
-cient  for  difcharging  any  debts  of  the  faid  D  that 
may  be  ftill  tmtftanding,  (excepting  always  th^ 
iaid  s^nuides),  and  probably  will  leave  a  Tcver- 
4!Hm  fof  the  purpofe  of  reimburfing  the  Caid  £ 
for  feveral  confiderabl^  fums  of  money  laid  out 
^y  bim  in  making  rimprovemeqts  on  the  faid 
la^ds,  to  a  much  greater  amount  ttian  the  value 
of  fuch  reverfion,  at^d  which  we  areadvifedis 
^^reeable  to  our  powers  by  the  faid  truft  ;  and  we 
jJb^vi^g  RESOLVED,  Oil  thefe  accounts,  and  in  fur- 

Q.  3  tber 
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ther  execution  of  the  faid  truft,  to  exccute  Ae 
pksPosiTioN  and  debi>  of  ei^tail  of  the  lands  fo 
purchafed  by  us  in  manner  underwritten ;  there- 
FORE,  in  obedience  to  the  dire^ons  of  the  faid 
truft  deed,  ^nd  purfuant  to  the  powers  thereby 
committed  to  us,  we,  as  TRiifSTEES  foreiaidj  bare 
DISPONED,  as  we  hereby  opE,  grant,  and  dis- 
pone the  lands,  teinds,  and  others,  a^er  fpecified, 
with  the  pertinents  thereof,  to  and  in  farour  qf 
the  faid  £  and  the  heirs  wbatfoever  of  his  body  f 
whom  failing,  to  the  other  heirs  of  tailzie  and  pro- 
viiion  particularly  mentioned  in  the  propuratory 
of  riefignatioti  underwritten,  heritably  and  irre- 
deemably, BUT  ALWAYS  with  aqd  under  the  bur- 
dens, PROVISIONS,  RESTRICTIONS,  limitations, 
claufes  irritant  and  refolutive,  inferted  in  the  procu- ' 
i^tory  of  refignatidn  herein  contained  ;  and  wc 
BIND  and  OBLIGE' us,  as  tfuftees  fotefaid,  to  n^- 
^EFT  and  s£isE  the  faid  IE,  and  the  other  heirs  af- 
ter  mentioned,  on  their  own  proper  charges  and 
expenfes,  in  the-faid  lands  and  others  after  fpeci- 
fied,  and  that  by  refignation  thereof  in  the  hands 
of  our  immediate  lawful  fuperiorsof  the  fame,  to 
Ibe  Held  in  the  fame  ifianner,  and  as  freely  in  all 
refpeds  as  we  hold  or  might  have  held  the  fame 
ourfelves  ^  ahd  for  that  purpofe  we  hereby  make, 

CONSTITUTE,  and  APPOINT 

,  and  each  of  them, 
jointly  and  feverally,  our  lawful  and  irrevocable 
!  *        '  pr0jcurator$, 
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pYOCuratorSy  to  resign,  as  we  hereby  resign, 

.UPGIVB^   OVERGIVB   aild    SURRENDER,   ALL    and 

WHOLE  the  lands,  ^barony,  teinds,  and  others  af- 
ter mentioned,  viz.  all  and  whoj^e,  &c*  with  all 
right,  title,  intereft,  daim  of  right,  43iroperty  and 
poi&flion,  petitory  or  poiTefTory,  which  ^we,  as 
truftees  forefaid,  or  our  authors  or  predeceflbrs, 
had,  have^or  can  pretend  thereto,  in  the  hands 
of  our  immediate  lawful  fuperiors  thereof,  'Or  of 
their  commiffioners  in  their  names,  baviurg  power 
to  receive  reiignations,  and  to  grant  rnewinfeft- 
ments  thereupon,  in  favoimi  andior  new  infeft- 
iHient  of  the  faid  lands,  teinds,  and  others  to  be 
made  and  granted  to  the  (aid  £,  and  the  heii^ 
whatfoever  of  his  body  ;  whom  failing,  to  the 
heirs  whatfocver  of  the  body  of  the  deceafcd  E, 
-coufin-german  of  the  faid  I>;  whom  failing,  to 
G,  aifo  coufin-german  of  the  faid  D,  and  theheiss 
whatfoever  of  his  body  ;  whom  .failing,  to  H, 
-natural  daughter  of  the  faid  D,  and  the  heirs 
whatfoever  .of  her. body  ;  whom  failing,  to  K, 
and  his  heirs  and  aifignees  whomfoever,  the  eldefi: 
-daughter  and  heir  female  fucceeding  always  with- 
out divifion,  and  excluding  heirs  portioner^ 
through  the  whole  courfe  of  fucceffion,  in  all 
4ime  coming,  heritably  and  irredeemably,  in  due 
and  competent  form;  providing  and  declaring 
zALWaSts^  as  it  is  hereby  exprefsly  provided  and 
•declared,  and  to  be  inferted  in  the  charters  and 

0^4  inftrumcnts 
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inftrnments  of  fafme  to  follow  hereon,  zad  in  the 
whole  retours  and  stfter  conveyances  and  infeft- 
ments  of  the  faid  eftatj?,  that  the  faid  £,  and  the 
heirs  whatfoeyer  of  hi^  body,  and  whole  heirs  of 
tailzie  above  mentioned,  who  (hall  fucceed  to  the 
laid  lands  and  eftate,  ihall,  immediately  upon  their 
acccffion  refped^iyely,  be  bound  and  obligeb  to 
aiTume  and  conllantly  ufe  and  bear  the  fumame, 
arms,  and  defignation  of  D  of  P,  a|  their  own 
proper  fprname,  ar^s,  title  and  defignation,  in  all 
time  after  their  fucceffion  ;  provided  also,  as  it 
is  hereby  eyprefsly  provided  and  declared,  and 
APPoii^TED  to  be  INSERTED  and  contained  in 
the  charter  and  inftruqient  Qf  fafme  to  follow  here- 
on, and  in  the  retours  and  after  conveyances  and 
infeftments  of  the  faid  lands  and  eftate,  that,  &c. 
-^(kere  the  cGnditmU  of  ike  entail  w^e  inserted)-^ 
PROVIDING  Ai,WAY^  and  declaring,  that  thefe 
prefenjts  are  granted,  and  ihall  bfe  accepted  by  the 
faid  £,  and  the  other  heirs  of  tailzie  above  men- 
tk>ned,  with  and  under  the  burden  of  the  pay- 
ment of  the  feveral  annuities  which  were  left  by 
the  faid  D  to  the  perfons  after-named,  viz.  &c,-«- 
(^here  tkei/  i;ver€speci^d) -r- ACT B^  instruments 
and  DOCUMENTS^  one  or  more,  in  the  premifes  to 
aik  and  take,  and,  generally,  any  other  thing  there- 
anent  to  do,  which  we,  as  truftees  forefaid,  could 
tiave  done,  if  perfonally  preient,  or  which  to  the 
office  of  procurator  in  fuch  cafes  is  known  to  be- 
'  ^  long, 
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loiig,  AtL  which  me  prefume  to  hold  good^  and 
wiihottt  revocation ;  and  purther,  we,  the  faid 
truftees^  assign  and  dispone  to  the  faid  E  and 
the  heirs  of  tailzie  above  mentioned,  in  the  order 
forefaid,  not  only  the  whole  rents,  mails,  and 

ft 

duties,  Jiains,  cuftbms,  and  cafualties  of  the  faid 
lands  and  others  forefaid,  for  the  crop  and  year 

,  and  in  all  time  coming,  with  all 
arrears  due  to  us ;  but  also  the  whole  writs  and 
title-deeds  of  the  faid  lands,  with  all  that  has  or 
may  follow  thereon,  in  the  whole  heads,  claufes, 
tenor,  and  contents  thereof;  which  lands  and 
others,  with  this  prefent  deed  of  entail  and 
assignation  to  the  rents  and  title-deeds,  we 
jpiNp  and  OBLIGE  us,  as  truftees  forefaid,  and  our 
refpedive  heirs,  executors  and  fucceffors,  to  war*- 
RANT  to  the  faid  E  and  the  heirs  of  eUtail  above 
mentioned >  from  our  own  proper  fafts  and  deeds 
refpeftively,  done  or  to  be  done  in  prejudice  here- 
of, EXCEPTING  ALWAYS  from  this  warrandice  the 
fta,nding  and  current  tacks  and  feu  rights  of  the 
faid  lands  and  others,  or  any  part  thereof,  grant* 
ed  by  us  or  our  predecefibrs  or  authors  j  parti- 
cularly fundry  tacks  of  fmall  portions  of  the 
cftate,  granted  by  us  for  long  periods,  for  the  pur- 
pofe  of  building,  and  of  encouraging  inhabitants 
to  fettle  on  the  faid  lands,  but  without  prejudice 
to  th^  {aid  £,  and  the  heirs  of  entail  forefaid,  to 
QjjARKiL  and  IMPUGN  the  faid  tacksand  feu  rights, 

oa 
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09  any  dde€ts  or  nulSties  in  law,  whiph  will  oot 
Infer  wairandke  againft  \js  or  our  predeceffors 
jand  authors ;  and  we  appoint  this  deed  of  ea* 
tail  to  be  immediately  recorded  in  tbe  ffegifter 
of  tailzies^  and  hereby  authorise  a  peUtion  to 
be  prdfented  to  the  Court  of  Seffion,  ia  our 
names,  for  that  purpofe  ^  and  having  herewith 
delivered  up  the  whole  title-deeds  to  the  laid  £, 
WE   CONSENT  to  the  registration  hereof^ 

The  PeUtim  wa^  given  in^  in  name  qffiic  Trm^ 
teeSy  and  of  jE,  the  Institute^ 

The  following  example  of  an  Entail  by 
Truftees,  ftates  the  aflumption  of  new  Trus- 
tees, in  obedience  to  the  diredions  of  the  truft 
deed« 


Anoffier  'Example  efun  Entail  irt/  Trustees^  where 
new  Trustees  htxve  been  assumed  hy  the  origind 
Trustees. 

Be  it  known  TO  all  iaew  by  thefe  prefenis, 
THAT  WE  A,  now  of  A,  and  B,  being  the  only 
furviving  truft  difponees  named  and  appointed  by 
the  now  deceafed  R  O  of  A,  in  manner,  and 
for  the  ufes  and  purpofes  hea^in  after  expre0e^  4 
AND  WE  the  Hon.  D  S,  &c*.  A,  younger  of  A^ 

aad 
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and  D,  additbiiial  truftees  afluaied,  named,  and 
.  ajpppinted  by  the  faid  A  and  B,  and  the  now 
deceafed  J  R,  in  manner  alfo  herein  aftermen- 
tioned.  Whereas  by  two  feveral  difpofitions  and 
affignationS)  figned  and  executed  by  the  faid 
R  O,  the  one  dated  ,  and  the 

other  ,  both  recorded  in  the  books 

pf  Seffion  (ofEce  O  M),  on  the  26th  November 
^7849  the  faid  R  O  afligned  and  difponjed  cer- 
tain debts,  heritable  and  moveable,  dne  to  him, 
jto  and  in  favour  of  M  R,  and  to  the  faid  A  and 
B,  and  the  faid  J  R,  and  to  fuch  other  perfons 
as  fhould  be  aifumed  by  the  faid  truft  difponees, 
in  manner  mentioned  in  the  faid  deed  of  convey- 
ance, and  to  the  furvivors  or  furvivor  of  the  faid 
difponees,  either  therein  named,  or  to  be  affumed, 
who  fhould  accept  of  the  {aid  trufl: ;  the  major  part 
of  thofe  accepting '  and  furviving,  if  more  than 
two,  being  always  a  quorum ;  in  trust,  for  thp 
ufes  and  purpofes  tnentioned  in  the  aforefaid  two 
difpofitions  and  ai&gnations :  And  whereas,  in 
virtue  of  the  powers  veiled  in  us  the  original 
truftees,  by  the  faid  truft  deeds,  we  the  faid  A 
;ind  B,  and  the  deceafed  J  R,  by  deed  of  nomi- 
nation, dated  ,  and  recorded  in  the  books 
of  Seilion,  2d  March  1795,  assumed,  named, 
and  APPOINTED  the  faid  P  S,  and  A,  young« 
ier  of  A  and  D,  as  additional  truftees,  to  concur 
JQ^itb  US  in  executing  the  truft  of  the  deceafe^ 
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It  0»  mth  the  fame  powers  that  are  veiled  in  us 
by  the  fatd  two  truft  deeds ;  by  which  feveral . 
deeds,  it  is,  amongfl:  other  things,  provix^ed  and 
DECLARED,  that,  after  deduS;ing  the  expenfe  to 
be  laid  out  in  executing  the  truft,  which  the  £iid 
truftees  are  authorifed  to  retain,  they  ftall,  as 
foon  as  conveniently  may  be,  lay  out  and  employ 
the  feveral  fums  conveyed  to  them  ia  the  pur« 
chafe  of  lands,  lying  within  that  part  of  Great 
Britain  caUed  Scotland  ;  and  as  foon  as  the  faid 
purcbafe  Ihatl  be  made,  and  the  right  to  th^  hnds 
fo  pufchafed  properly  vefted  in  the  iaid  tit^ees, 
they  (hall  be  bound  and  obliged  inftantiy  to 
convey  and  make  over  the  fame  to  and  in  favour 
of  the  heirs  male  of  the  body  of  the  faid  &  O ; 
WHOM  FAILING,  to  the  hcirs  whomfoever  of  hi« 
body  ;  whom  failing,  fo  the  heirs  male,  gene* 
Tal  and  of  tailzie,  called  after  them  to  the  fiXN 
ceflion  of  the  eftate  ^  A,  by  a  difpofiiion  and 
tailzie  made  and  execoted  by  him,  of  date 

^  BiTT  ALWAYS  witfc  affid  binder  the 
feveral  conditions,  provifions,  refiridions,  \  limita- 
tions, claufes  irritant  and  rdTolutiye,  declarations 
and  refervations  therein  contained,  and  with  and 
UNDER  a  further  power  to  the  faid  heirs,  of  pro- 
viding their  wives  and  younger  children  out  cf 
the  lands  and  others  herein  after  difponed,  ia 
manner  herein  after  mentioned,  as  from  the  faid 
feveral  deeds  more  fully  appears  j  an©  whereas 

the 


rtLUm.ES  ARE  APPOOTTEB*  fltjfj 

fhefaidR  O  having  died  mtbout  leaving  hw« 
ful  iffue  of  his  body,  the  faid  truftees  did  accept 
of  the  tnifts,  and  in  confequeace  thereof  did  pur- 
chafe  feveral  lands  and  other  fubje£ts,  part  where- 
of have  already  been  conveyed  atid  made  over> 
m  terms  of  the  faid  truft  deed  granted  by  the 
£atid  %  Oto  them  :  Akb  wHfi«tBAS,(itice  granting 
the  faid  conveyance,  we  by  oudelves,  and  aiongd 
with  the  faid  additional  tniftees^,  have  purchafed 
A^  buds  and  others  utiderM^tten  (bt  behoof  of 
^  feid  truft,  and  have  eftabiidied  rights  to  the 
lame  in  our  pcrfons  ;  aki>  vrz  the  iaid  furviving 
eriginai  truftees,  and  addidoual  ^uftees,  being 
now  rtfolv^,  in  £mher  execution  of  the  laid  truft» 
TO  ciXNVBY  the  faid  lands  aad  others  to  the  heirs 
of  the  faid  tailzie,^  in  terms  of  the  faid  truft  deed^ 
THEREFOiLE  WIT  VE  US  the  faid,  &c.  {naming 
ifiem)  to  have  given,  granted,  &c. — {and  so  the 
Mlzk  goes  cm  in  commcm  f6rm.y 

Thefe  examples  fufficiently  explain  the  ufe 
of  the  mift  right  conneded  with  the  entail,  and 
the  manner  of  carrying  the  purpofes  of  the 
truft  into  effeft.  I  fball  therefore  proceed  to 
ezplw^  the  nature  of  thofe  deeds,  by  whicb 
tibe  entailed  eftate  i&  traoimkted  to  ^  bek  of 
ntttL 


Chap; 


2j4  RftilEWAL   dF   -f HE    ItlOtiT* 


CHAR    11. 


QF  THB  DEEDS  l^ECESSARY  FOR  RENEW- 
ING THE  RIGHT  TO  AN  ENTAILEDr 
ESTATE  IN  THE  HEIR  OF  ENTAiL. 

In  this  chapt&r^  I  am  to  ^ve  examples  of  the 
forms  of  thofe  deeds  by  which  the  right  to  aa 
entailed  eftate  is  tranfmitted  to  the  heir  of  en- 
tail :  Of  courfe,  I  muft  confider  feparately  the 
cafe  of  lands  holding  of  the  Crown,  and  that  of 
lands  holding  of  a  ftibjedl  fuperior ;  becaufe,  iri 
thefe  cafes,  the  forms  of  completing  the  tide  of 
the  heir  differ.  There  will  be  a  fubdivifion  irt 
each,  arifing  £ix)m  the  ftate  of  the  entail,  ot  the 
nature  of  the  tide  in  the  perfon  of  ike  laft  heir. 

Sect*  1  WheAe  the  lands  holI)  of 

THE   CROWN. 

Where  an  heir  of  entail  his  td  complete 
his  tide  to  lands  holding  of  the  Crown,  if  no 
infefbnent  has  pafled  on  the  entail,  it  i$ 
by  a  general  fervice,  as  heir  of  entail,  that 
^e  can  carry  right  to  the  unexecuted  pro^ 

curatory 


KENEWAI-  OP  THE  BNTAIL  IK  tKi  HEIR.   ij^S 

curatory  or  precept,  through  which  he  may 
complete  his  title. — But  when  infeftment  ha^ 
followed  on  the  entail,  the  heir  of  entail  will  re- 
quire a  fpecial  fervice  for  completing  his  title ; 
and  I  fhall  give  the  deeds  neceflary  in  each  oC 
thefe  cafes. 

I.   WHfiRE    THE  ENTAIi,   REMAINS 

PERSONAL. 

c  , 

The  firft  ftep  is,  by  a  general  fervice,  to  ac- 
quire right  to  the  unfexecuted  procuratory  and 
precept  of  fafine.  For  this  purpofe,  a  note  is 
given  in  to  chancery  for  a  brieve- tp  ferve  the 
heir  of  entail  under  fuch  and  fuch  a,  fettlement, 
which  brieve  is  made  out  in  common  form. 
I  fhall  not  here  give  more  than  the  forms  pe^ 
culiar  to  the  fervice  of  an  heir  of  entail,  as 
die  forms  of  fervices,  with  all  that  relates  to 
that  department,  will  be  found  under  the  tid^ 
of  fervices  in  this  volume. 


i .  Procurator!/ Jdr  ea:pe(Sng  a  General  Service  as^ 

Heir  of  Entail. 

I,  B,  only  fon  of  the  deceafed  A,  do  hereby 
KAME  and  APPOINT 

and  each  of  them,  conjun£lIy 
I  and 


2^6   PROCUJIATORY  FOR  A  OXKEBAt  SEkVICE; 

and  fev^taltyt  my  lawful  and  irrevocable  i^gcu^ 
rators,  with  full  pow^r  for  me,  tnd  in  my  n^oie) 
to  purchafe  brieves  forth'  of  his  M^jefty's  chsn*' 
eery,  and  to  procure  me  duly  and  lawfully  ferv« 
ed  and  retoured  as  heir  male  of  tailzie  and  provi- 
fion  to  the  deceafed  A  my  father,  in  terms  of  a 
deed  of  entail  executed  by  the  faid  A,  whereby 
be  enfured  to  himfelf,  and  the  heirs  male  of  his 
body,  whom  failings  to  the  other  heirs  of  tailzie 
therein  particularly  fpecified>  all  and  whc^e  the 
lands  of  and  others  therein  par- 

ticularly defcribed,  which  entail  is  dated 

,  and  recorded  in  the  regUljer  el 
tailzies  amd  that  under  thef 

whole  conditions,  ptovifions,  clauies  irrirant  and 
refolutive  therein  contained  in  terms  of  law }  ak0 
thereupon,  and  upon  all  and  fundry  the  premiflefs^ 
to  aik  and  take  inftruments  and  documents,  smd 
generally  to  do  every  other  thing  thereanent 
which  I  could  do  myfelf  if  perfonally  prelent  j 
Ratifying  hereby,  and  ar^rovino  of,  whatever 
my  faid  procurators  lawfully  do,  or  caufe  to  bei 
done  in  the  premifles ;  At^ts  1  coKSEwr  to  the  re-* 
giftration  hereof  in  the  books  of  Council  and  Sef« 
iioh,  or  other  judges'  books  competent,  therein 
to  remain  for  prefervation  j  ahd  for  that  pirrpofe 

conftitute 

tAj  prbcQratoTS.    In  witnefi 
whereof,  &c, 

i  2. 


CJLAIM  O?  SERVICE  AS  H^IR  OF  ENTAIL,  ^i^j 

<t.  Claim  in  a  General  Service  as  Heir  of  Entail.  ^ 

HONOUflABL^     PERSONS  ANP    GOOD    MEN   OF 

IKQVEST  ;  I,  B,  only  fon  of  the  dece^fed  A,  s^v 
unto  your  ^ifdoms,  that  the  deceafed  A,  died  at 
the  faith  and  peace  of  our  Sovereign  Lord  the. 
King,  AND  THAT  I  am  neareft  and  lawful  heir 
male  of  tailzie  and  provifion  to  the  faid  A,  tinder  a 
deed  of  entail  executed  by  the  faid  A,  whereby  he 
gare,  granted,  and  difponed,  to  and  in  favour  of 
faimfelf  and  the  heirs  male  of  his  body ;  whom 
FAILING,  &c.— (Aere  Hie  destination  mil  be  ex* 
pressed  until  it  conie  to  the  cfojman^)-rti!i^hich  entail 
is  dated,  &c.  &€«,  and  recorded  in  the  regifles  of 
eQtailSi  &c.  &c.  and  that  I  am  of  lawful  age: 

Herefore  i  befeech  your  wifdoms  to  fervd 
and  eognofce  me  neateft  and  lawful  hdr 
male  of  tailzie  wd  provifion,  under  thef 
faid  dkeed  of  entail  in  general,  to  the  faid 
deceafed  A  my  father,  and  caufe  your  clerk 
of  court  retour  my  fervice  to  his  Majcfly's 
chancery  under  your  feals. 

According  to  Justice   and  your 


WISDOMS^  ANSWER. 

Signed  by  ^  chhnmt  orUsaU 
tomeyi 
VOL.  V;  *         R  Jii 

,1  ^-ipayi   H  iiLi  I  in    in        I  II       ■   ■  II  III  I       •      mmmmm^mi  t     i     iipwiiiniiii  "i 

«  Erskioe^  B.  S.  tit  8.  §  30, 


2^S-         SASri^E  m  FAVOTTR  t)F   AN  HEtHf 

.  'In  this  fervice,  die  deed  of  entail  ought  tobe 
produced  to  the  jurjr ;  but  the  retour  need  not 
^xpfefs  the  terms  and  conditions  of  the  entail. 
The  fervice  being^  retoured,  the  heir  of  entmt 
has  acquired  a  right  to  the  unexecuted  procu- 
ratory  and  precept,  and  may  complete  his  right, 
either  by  taking  inf^tment  on  the  precept,  and 
obtsdning  a  charter  of  confirmation,,  or  by  re- 
iigning  and  receiving  from  the  fuperior  a  charter 
of  reOgnation,  the  infeftment  on  which  com- 
pletes.  his  tide. 

The  mles  in  favour  of  die  heir  difler  very 
immaterially,  in  point  of  form,  from  thofe 
which  are-required  for  completing  the  title  of 
die  inftitute ;  of  which  examines  have  been  al- 
ready  given.  The  points  in  which  they  differ 
fliall  be  fhordy  taken  notice  of. 


3.  Instrument  of  Sasme  in  favour  (^  an  Heir  (f 
Entaily  who  has  acquired  right  to  the  Precept  Inf 
a  General  Service  as  Heir  of  Entail. 

In  THE  NAME  OF  GoD,  Scc^^in  commonfirm 
asin  the  instrument  ofsasine  on  a  deed  6f  entail,  uiu 
til  you  have  completed  tkt  narrative  of  the  deed  of 
entail:  Then  say) — and  also  having  and  hold- 
ing in  his  hands,  a  retour  of  the  general  fervice  of 

the  £aud  B,  as  neareil  and  lawful  heiif  male  of  tailzie 

and 


OP  EWtAiL  WITH  A  OENERAL  skRVtCC.    S^p 

pid  proviiion  of  the  faid  deceafedA,  under  the 
faid  deed  of  entail,  expede  before 
of  date  and  duly  retoured 

to  his  Majefty's  chancery  ;  by  which  general  fer- 
vice,  the  faid  B  has  acquired  right  to  the  precept 
ef  fafine  in  the  faid  deed  of  entail  dill  uncxecut* 
ed,  and  whole  other  claufes  therein  contained; 
WHICH  DISPOSITION  and  deed  of  entail,  contain- 
i^  therein  the  precept  of  fafine  after  inferted^ 

WITH  THE  RETOUR  of  the  faid  GENERAL  SER- 
VICE, the  faid  attorney  prefented,  &c»— -(^Ae  rest 
vf  the  instrument  is  in  the  common  style  qfa  sasme 
on  (mjentaih^ 

ii.  Signature  of  Conftrmatton  bf  a  deed  of  Entail^ 
and  Sasine  following  thereon^  infav(m;r  Of  a  Sub- 
stitute  acquiring  tight  to  the  unexecuted  Precept 
by  General  Service^  as  Heir  of  EntaiL 

Our  SOVEREIGN  Lord,  with  the  fpecial  advicfe 
and  confent^  &c, — (in  conmum  form) — cIrdains 
a  charter  to  be  made  and  paiTed  under  the  feal  ap- 
pointed by  the  treaty  of  union  to  be  kept  and  ufed 
In  Scotland  in  place  of  the  great  feal  formerly 
ufed  there  ;  ratifying  and  approving,  a&d  for 
his  Highnefs  and  his  Royal  fucceflbrs  pefpetuatlly 
CONFiRMiNO  }  likeashis  Majefty,  with  the  advice 
and  confent  forefaid,  by  thefe  prefems,  ratifies 
and  APPROVES,  and  for  himfelf  and  his  Royal 
fucceflfors  perpetmlly   confirims  t0  bis  Majef- 

R  a  ty'fi 
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tys  LoviTE  B  now  of  only 

Ton  of  the  deceafed  A,  and  faeir  of  entail,  ferved 
and  retoured  to  Mb  deceafed  father,  a  diipoKhion 
and  deed  of  entail,  made  and  executed  b]p  the 
deceafed  A,  beariag  date 

whereby  h»  g^ave,  GRANTEiy^  and  disponed  to 
himfelf  and  the  heirs  male  of  his  own  foody ; 
WHOM  FAILING,  &c. — Qkere  the  des&naHan  was 
verbatim  trvserted)^^MVT  with  and  under  the  fe- 
veraF  provifions,  con!ditions,re(lri^ions,Umitatioas, 

• 

claufes  irritant  and  refolutive,  burdens,  declara^ 
ttons  and  refervations,  contained  m  the  faid  dif^^ 
^fition  and  deed  of  entail,  and  herein  esgrofied, 
viz.  wiTB  and  under,  kcr^here  the  whole  cm- 
ditions  oj  ihe  entail  were  verbaUm  engrossed) — and 
the  faid  A  thereby  bound  and  obliged  himfelf 
and  hb  heirs  and  faccefibrs,  to  infeft,  yeft  and 
feife  hkitfelf,  azvd  the  heirs  male  of  his  body; 
WHOM  FAILING,  the  Other  heirs  and  fi^ftitutes 
therein  and  befiDre  written,  im  0ieir  order^  itt  the 
lands,  fiftings,  and  others  thereby  difponed  j  to 
BE  HELD  either  from  him  the  laid  A  and  his 
forefaids,  of  and  under  their  re%e£tive  fuperiors 
of  the  fame,  as  freely  as  he  held  c^  might  hai^ 
held  the  (and  lands  and  others  himfelf,  6r^f  and 
under  him  and  his  forefaids,  in  manner  therein 
nientioned ;  and  that  either  by  refignation  of  conr 
firmation,  or  both,  or  either,  the  one  without 
prejudice  to  the  other ;  but  always  with  and 
under  the  conditioBS,  provifions,  reftriiEUcms,  limi- 

tations> 


t>P  AN  ZKTAIL  AND  SASnnU  %6^ 

tatlons,  clatifes  imtant  and  refolutive,  dedara* 
tions  and  refenrations  therein  and  before  written : 
AS  ALSO  the  INSTRUMENT  of  SASINB  of  the  lands 
and  others  above  defcribed,  taken  in  favour  of 
the  faid  B.  ini^trtiK  of  the  precept  of  fafine  in  the 
forefaid  difpofition  and  deed  of  entail,  and  of  the 
retour  of  his  general  fervice  as  neareft  and  lawfid 
heir  ^  tailzie  and  provifion  of  the  iiadd  A  his  fa- 
ther, under  tl^  forefaid  ctifpofitioa  and  deed  of 
en^,  expede  belcKTie  the  fherlff  of  , 

the  day  of  ,  duly  retonred  to 

our  chancety ;  which  inftrument  of  fafine  is  given 
tander  the  hands  <of  notary  pub- 

He,  dated  ,  ^smd  recorded 

4    AND  THAT  IN  THE  WHOLE  1ieads,cIaiL- 

fes,  arficles,  tenor  and  contents  of  the  faid  feveral 
writings  ;  dxspeksing  hereby  with  the  generality 
of  this  confirmation,  and  OfiCLAitiKG,  that  the 
£imeisand  ihall  be  as  valid  and  efiedual,  and  of  as 
great  force,  ftrength,  and  effect,  as  if  the  faid  difpoii* 
tion  and  deed  of  entail,  precept  of  fafine  therein 
contained,  retour  pf  the  faid  ^raerai  fervice,  and 
kiftrument  dF  fafine  following  thereof  were  aU 
herein  verba&n  inferted,  and  as  if  4lte  confirma- 
tion bad  been  granted  b^ore  the  taking  of  the 
faid  &fiae  j  whsreanckt,  and  with  all  other  ob- 
je^ons,  defe&s,  or  imperfedions  that  can  be  any- 
ways alleged  or  obje&ed  s^ainft  the  fame,  or  this 
confirmation  thereof,  if  any  be,  his  Majefty  has 

R  3  dispensed. 
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DISPENSED,  and  by  thefe  prefents,  with  confeat 
forefaid,  dispenses  for  ever ;  to  ht  held,  and  to 
hold,  &c.  paying,  &c.  and  that  the  faid  charter 

«  •       •  - 

be  extended  in  ample  form,  vrith  all  claufes  need* 
fol,  and  precepts  be  direded  thereupon  •  Given 
AT  Edinburgh,  &c. 

If,  in  place  of  completing  the  title  by  tak- 
ing infeftment  and  obtaining  a  charttsr  of 
confirmation,  the  heir  Ihall  prefer  the  form  of 
a  charter  of  refignation  for  completing  his 
6tle,  te*  win  prefent  a  fignature  of  refigna- 
t3on,  on  the  unexecuted  procuratory  to  which 
his  general  fervice  gives  hipi  a  right. 

5.  Signature  of  Resignation  injiwour  of  an  Heir 
of  Entail^  proceeding  on  the  Procuratory  in 
the  original  Enhil^  to  flitch  he  hadacqtdred 

*  right  htf  a  general  Service  a$  Heir  of  Tailsae 
and  Provision  under  thai  deed. 

Our  sovereign  lord,  with  advice  and  con- 
sent, &c.  (in  common  form^)  ordains  a  tharter  to 
be  made  and  paiTed  under  the  (eal  appointed  by 
the  treaty  of  union,  to  be  kept  and  ufed  in  Scot* 
land,  ih  place  of  his  Majefty's  great  feal  thereof, 
in  due  and  competent  form,  giving,  granting, 
and  disponing,  and  for  his  Majeftyand  bis  royal 
*'  fucceffors 


t>J?  AN  HEIR  OF  «NTAll«  !&% 

iucceflbrs-  confirm  mo,  likeas  his  Majefty,  with 
advice  gild  <:o]ifent /orefaid,,  gives,  grants,  and 
^DISPONES,  and  for  his  Majefty  and  his  royal  fao- 
teflcnrs,  perpetually  confirms  to  his  Majefty^s  well* 
ibeloved  B  and  the  heirs  male  of  his  body' ;  whom 
failing,  to  the  heirs  female  of  his  body,  &c.  (here 
the  destination  was  verbatim  inserted)  ;  whom  all 
^FAILING,  to  the  faid  A's  {the  grar^or  of  the  entail 
4md.Jkther  of  E)  own  iieareft  heir«  whomfoe- 
ver,  heritably  and  irredeemably,  alx.  and  whole 
'--(here  the  lands  were  described}r^^vT  always 
WITH  and  UNDER  the exprefs burdens,  refer^ations, 
limitations,  claufes  irritant  and  refolutive  after  men- 
tioned, viz.  PROVIDING  and  declaring,  asiti^ 
l>y  a  deed  of  entail,  of  date  - 
executed  by  the  iaid  A  of  the  lands  and  others 
forefaid,  in  favour  of  the  heirs  of  entail  above 
^ef|^ribed,J[pecially  PROVIDED  and  declared,  thart: 
the  faid  ;3  ai^  his  heirs  of  tailzie  above  written, 
jhsll  ^be  he^  and  qbliged  to  ufe  and  bear  the  fur?* 
name,  title,  arms,  and  defignation  of  ,  &c. 

— (here  the  conditions  qf  the  entail  were  verbatim 
insertsd  las  m  the  entail) — which  lands  and 
'  others  above  written  pertained  heritably  of  be- 
fore ist'  thcKo  faid.  A  and  were  held  by  him  imme- 
diately of  us  and  our  royal  predeceiTors,  as  fu- 
periors  thereof,  and  Were  by  him,  and  his  lawful 
procurators  in  his  name,  to  that  effed  fpecialiy 
ccmftituted,  by  virtue  of  a  procuratory  qf  refigna- 

R  4  tioiji 
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tioa  cotuatned  in  a  bond  of  tmlaie  dstt^ 

,  and  rect^rcted  in  the  books 
of  Seffit»i  (office  )  the  day 

of  »  made  and  granted  by  the  faid 

deceafed  A,  to  and  in  fiarirour  of  hiatfelf,  and  the 
heirs  male  of  his  body  ;  whom  failing,  to  tbft 
other  heirs  of  tailzie  before  mentioned ;  andwirb 
and  under  the  exprefs  burdens,  refervatiens,  li- 
mitations, claufes  irritant  and  r^folutive  thereifii 
mentbned ;  and  to  which  the  faid  B  acquired 
right  conform  to  his  general  fervice,  as  heir  male 
of  tailzie  and  provifion  to  the  faid  deceafed  A, 
his  father,  etpede  before  ,  on 

the  ,  duly  reto^red  to  the 

chancery,  resigned,  purely  and  (imply,  by  (laff 
and  baton,  as  ufe  is,  in  the  hands  of 
for  hiinfelf,  and  in  name  of  the  faid  remanent 
barons,  as  haying  power  to  receive  refignadons 
and  grant  new  infeftments  of  the  faid  lands  and 
others,  IN  FAVOURS  and  for  new  infeftments  of  the 
fame,  to  be  made,  given  and  granted  to  the 
faid  B,  and  to  t{ie  heirs  male  of  his  body ;  whom 
FAII.IN6,  to  the  other  heirs  of  tailzie  above  men- 
tioned, AS  authentic  instruments  and  docu- 
MENTs  taken  upon  the  faid  rei]gnation,in  the  hands 
of  notary-public,  of  the  date 

of  thefe  prefents,  more  fully  bears ;  and  his  Ma- 
jefty,  with  advice  and  conftmt  forefaid,  wills  and 
GRANTS,  andU  for  him  and  his  Royal  fucceflbr^, 

DECERNS 


r 


df  AH  HSm  OF  EKTAIU    ^  $^$5 

l>EC£RKr3  and  oa&AiKS^  that  cme  fafioe^  &c# 
(m  ammmfamy^ro  be  held  and  for  to  h;old 
the  forefaid  whole  lands,  mills,  teinds,  and  others, 
ivith  the  pertinents  above  difponed,  by  the  faid 
B  and  the  heirs  of  tailzie  fubftituted  to  him,  in 
the  order  above  mentioned,  of  his  majesty,  &c. 
(in  cammonjbrm) — giving  yearly  the  faid  B,  and 
the  heirs  of  tailzie  fubftituted  to  him  in  the  order  ^ 
before  mentioned,  for  the  lands,  &c*  (in  comnum 
Jbm)  —AND  his  Majefty  ordains  theTaid  charter 
to  be  extended  in  the  moft  ample  form,  with 
all  claufes  needful,  and  that  precepts  be  dire&- 
cd  hereupon  for  that  eflPedt.     Given  at  Edin- 

SURGH,  &c. 


This  fufficiently  expMns  the  forms  where 
the  lands  hold  of  the  Grown,  and  the  entail 
has  remained  pergonal.  I  am  next  to  fuppofe 
that  it  has  been  rendered  real  by  infeftment. 


II.  Where  thjs  entail  ras  been  ren- 

PERED  REAL  BY   INFEFTMENT. 

«  >  ■  • 

Where  infeftment  has  been  taken  on  the 
entail  in  favour  of  the  inftitute,  or  where  any 
pf  the  heirs  of  entail  have  completed  a  feudal 
.yight  to  tlie  eftate  bj  infeftment,  the  eftate 

muft 
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muft  be  taken  up  by  the  enfuing  hdrs  under  a 
ipedal  femce.  I  ihail  give  the  form  of  a  claim 
for  the  fpecial  fervice  of  an  heir  of  entail  at 
lengdi,  as  an  additional  example  of  the  condi- 
tions of  the  entaiL 


Claim  for  the  special  Service  of  an  Heir  of  Entail^ 
which  Entail  contains  the  usual  Conditions^  mtfi 
power  to  the  Heir  to  feu  out  without  diminution 
of  the  rental,  and  with  power  to  sell  at  the  sight 
of  the  Court  of  Session  for  paying  t/ie  Entailer's 
debts. 

Honourable  persons  and  good  men  of  in- 
queft, I9  Mrs  C,  now  of  C,  fpoufe  of  M,  say  UNto 
vouR  wisdoms,  that  the  decea&d  Mrs  C,  my 
mother,  died  laft  veft  and  feifed,  at  the  faith  and 
peace  of  P«  S,  L.  the  King,  in  the  fee  of 
axjl  and  whole,  &c^  conform  to  a  charter  of 
the  faid  lands,  barony,  and  others,  granted  by 
bis  Royal  Highne&  George  Augaftus  Frederick^ 
Prince  of  Great  Britain  aiid  Waljss,  as  Pripce  and 
Steward  of  Scotland,  to  the  faid  deceafed  Mrs  C 
say  mother,  dated  ,  and 

fsaled  at  Edinburgh, 

yrHEREBY  it   is    DECERNED  and  ORDAINED,   tha$ 

fafmes,  to  be  taken  now,  and  in  all  time  coming, 
at  the  manor  place  of  C,  or  upon  the  ground  or 

any 
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amy  part  of  the  lands  before  meatioaed,;  by  de«i 
livery  of  earth  and  ftone  of  the  ground  thereoi^ 
only,  without  any  other  fymbol  or  folemnity,  are 
and  ihall  be  as  valid  and  efiedual,  for  all  and 
fundry  the  lands,  barony,  fifhings,  teinds,  and 
others  before  mentioned,  as  if 'particular  fafitles 
were  taken  upon  each  part  thereof,  by  delivery 
of  all  the  ufual  fymbols,  notwitbftanding  the 
feme  may  be  of  different  denominations,  lye  dif- 
dontiguoUs,  and  from  their  nature  might  require 
different  fafines,  fymbols  and  folemnities ;  vsrhere- 
anent,  and  with  all  nullities  and  imperfe£Uons 
which  can  be  objeded  againft  the  validity  and 
formality  of  fuch  fafines,  his  Royal  Highnefs,  for 
bimfelf,  and  his  Royal  fucceifors,  difpenfed  for 
ever ;  and  A|i8o,  cgnform  to  inftrument  of  &iine 
in  favour  of  the  faid  Mrs  C,  following  upon  the 
£ud  charter,  dated  ,  and 

recorded  in  the  general  regifter  of  fafines  at  Edin- 
burgh, the  '  of'the  fame  month }  ow 
WHICH  LANDS  and  BARONY,  tcluds,  fifiiiugs,  and 
ethers,  A  C,  Efq.  late  of  C,  my  uncle,  executed 
a  difpolition  of  tailzie,  dated  the  .  , 
recorded  in  the  regifter  of  tailzies  the  . 
of  the  faid  month  of  June,  and  regiftered  ih  the 
books  of  Council  and  Seflion,  the  t 
whereby  he  gave,  granted  and  disponed  the 
laid  lands  and  barony  of  C,  with  the  teinds, 
&{hings,  and  others  before  mentioned,  to  and  in 
favour  of  bimfelf,  and  the  heirs  whatfoever  of  his 

body  J 
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body)  VKOM  funii^iNG,  toBt  How deceafisd,  Im 
fifter*g^m«i,  ddcft  dai^hter  procretted  eS  the 
marriage  between  his  father  and  B,  his  fecofid 
mnfe,  OK^her  of  the  faid  A  C,  and  the  beif  8  what* 
ibever  of  the  body  of  the  faid  B  C  ^  whom  fail* 
ING9  ^  the  faid  Cy  mj  mother^  the  other  iifter- 
german  of  the  faid  A  C,  and  the  heirs  whatfoever 
of  the  £ud  C ;  whom  FAiLivor-fhere  the  remain- 
kig  part  of  the  disposition  was  insertedy^vinoii 
PAILING9  to  the  neareft  heirs  whatfoever  of  the  faid 
AC;  BUT  WITH  and  undbr  the  conditions,  pro- 
TifioBS,  reftri&ions,  limitations,  and  cbii^s  irri- 
tant and  refolutiTc,  therein  and  after  written,  viz. 
WITH  and  UNDER  thefe  coNDiTioKi^,  that  as  oft  as 
the  fnccefiSbn  fhall  happen  to  devolve  upon  fe* 
males,  the  eldeft  of  them  fhall  always  fucceed 
without  dirifion,  and  the  right  of  primogeniture 
S^U  take  place  amongft  the  females,  throughout 
the  whc^e  courfe  of  fucceffion,  in  the  fame  man- 
ner as  the  hw  iias  eftabliflied  primogeniture  a- 
noagft  nKtIes :  And  that  the  heirs  of  the  body 
^  the  faid  A  C,  and  ail  the  other  heirs  fucceed- 
ing  to  the  faid  lanck  and  barony,^  fhall  be  bound 
and  obliged  to  bear  the  fnrname  of  C,  without 
any  addition  thereto,  and  to  carry  and  ufe  the 
arms  and  title  of  C  of  C,  and  alfo  to  ppflefs  and 
CTJoy  the  £iid  lands  smd^  barony  by  virtue  of  the 
deed  of  entail  executed  by  the  faid  A  C,  and 
tranfmiffions  thereof,  and  by  no  other  right  and 
title  ;  and  alfo  to  preferve  all  the  conditions,  re* 

flri^Mons, 
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ftii£Hons,  and  mitancies  coqtwted  ta  th^  faid 
difpofitioQ  of  entail,  to  be  verbatim  infisrtiBd  ia  all 
their  charters,  retours,  fafines,  and  other  inveftw 
tures  of  the  faid  bndft  ax^d  barony;  md  aU# 
timeoufly  to  fatlsfy  and  pay  all  real  and  pubKc 
burdens  affeding  the  faid  lands  and  barony,  and 
all  fuch  debts  and  obligations  which  (hould  bip 
due  and  payable  by  the  £ud  C,  or  the  heif  s  male 
of  his  body,  fo  as  the  faid  lands  and  eftate  may 
not  be  evi&ed  for  not  payment  or  performance 
thereof;  and  alfo,  to  pnrge  and  procure,  renoun- 
ced and  difcharged,  all  adjudications,  appriiinga^ 
and  all  other  legal  \sxecuttons  whatfoever,  which 
ihall  be  obtained  of  or  againft  the  f»d  lands  and 
barony,  for  not  payment  or  performance  of  any 
burdens,  debts^  demands,  or  obKgatioAs  to  which 
ithe  faid  lands  and  barony  Oiall  be  found  to  be 
fubjeded  by  law ;  and,  for  that  end,  any  heir  la 
pofleflion  at  the  time  of  cj^aining  fuch  adjudica- 
tion or  other  legal  executicm,  ihall  be  bound  to 
redeem  the  iame,  four  years  at  lead  bdbre  the 
expiry  of  the  legal  reverfion  of  the  faid  lands 
and  execution ;  and  he  or  Ibe  failing  ib  to  do^ 
ihall  forfeit  his  or  her  right  to  the  faid  lands  smd 
barony,  in  manner  after  mentioned;  amd  the 
mext  heir  ihall  be  bmmd  to  redeem  three  yezu 
before  the  expiry  of  the  &id  reverfion,  and  ihaU 
forfeit  his  right  in  cafe  of  feilure;  and  thereafter^ 
the  next  heir  otlled  to  fucceed  by  the  failure  d 
the  two  former  nearer  heirs^  Aail  be  obliged^ 

under 
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under  the  forfeiture  alfo  of  his  or  her  right  aftd 
fpecified,  to  purge  and  ledeem-fuch  legal  execu- 
tion two  years  before  thi  jesspiry  of  the  iaid  legal 
reVerfion ;  and  alfo,  under  this  condition,  that 
in  cafe  a  nearer  heir  ihall  esdft  after  the  fac- 
ceffion  of  a  remoter  heir,  then  fuch  remoter 
heir,  and  the  defcendants  of  his  or  her  body, 
fliall  be  obliged  to  denude  themfelves  of  the 
faid  lands  and  barony  in  ifavour  of  the  nearer 
heir,  U>  foon  as  he  exifts ;  referving  only  to  fuch 
remoter  heir  the  rents  and  profits  of  the  faid  lands 
due  at  and  preceding  the  term  of  Whitfundajr  or 
Martinmas  immediately  preceding  the  eziftence 
of  the  faid  nearer  heir :  And  provided  alwaysf, 
that  in  cafe  fuch  remoter  heir  ihall  have  fucceed* 
ed,  by  his  having  redeemed  any  adjuc&atioUf'  or 
other  legal  execution,  and  through  the  failure  of 
the  former  nearer  heirs  to  redeem  the  fame,  theli 
the  heir  who  had  thus  redeemed,  and  however 
remote,  fhall  not  be  obliged  to  denude  himfelf, 
or  herfelf,  in  favour  of  any  nearer  heir  exiftingy 
whether  before  or  after  fuch  redemption;  and 
WITH  AND  UNDER  thefe  refttidions,  that  the 
hufbands  and  wives  of  all  the  heirs  fucceeding 
to  the  faid  lands  and  barony  (halt  be  excluded 
from  all  right  of  cotfitefy  or  terte  of  the  fame; 
and  that  it  Ihall  n6t  be  m  the  power  of  any  of 
the  faid  heirs,  whether  of  line  or  tailzie,  to  al- 
ter the  courfe  or  order  of  fucceiSon  prefcrib- 
ed  by  the  faid  deed  of  entail,  nor  the  conditions, 
reftriSions,  or  irritancies  therein  contained,  or 

to 
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to  felly  or  to  wadfet»the  faid  Iamb  and  bftjtotty,  of 
any  part  thereof,  or  to  bmrdefi  lihor  fame  with 
debts,  or  to  commit  trafim,  or^w-door  grant  any 
other  aft  or  deed,  ciril  or  criminal,  whereby  the 
faid  lands  and  barony  may  be  £:>r£rited  to  the 
Crown  or  fi{k,  or  may  recogndbe  to  the  faperior; 
or  may,  in  any  other  manner,  be  burdened  or 
evi£ied ;  or  even  to  fet  tacks  thereof  for  a  longer 
fpace  than  nineteen  years  without  diminution  of 
Tental,  or  for  a  longer  fpace  than  the  fetter's  life* 
time,  in  cafe  of  any  diminution  of  the  rental : 
And  alfo  under  this  limitation,  that  the  faid 
lands  and  barony  (hall  in  noways  be  affeded  or 
burdened  with,  nor  be  fubjededy  or  Uftble  to  be 
adjudged,  forfeited,  or  any  other  way  eviftcil, 
either  in  whole  or  in  part,  for  or  by  the  debts  or 
deeds  contraded  or  granted  by  any  of  the  faid 
hdrs,  whether  before  or  after  the  fucceifion  to, 
or  attaining  pofleflion  of  the  faid  lands  and  bs^ 
Tony,  or  with,  or  for,  or  by  crimes,  delifts,  or 
afts,  civil  or  criminal,  committed  by  them,  or  by 
their  faults  or  neglefts,  prior  or  poftcrior  to  their 
attaining  pofleflion ;  and  with  and  under  thefe 
irritant  and  refolutive  claufes  following,  viz.  that 
in  cafe  any  adjudication,  apprifing,  or  legal  exe* 
cution  fhall  be  obtained  of  or  againft  the  fee  cm: 
property  of  the  faid  lands  and  barony  as  aforc- 
faid,  and  that  any  heir,  in  poflcffion  at  the  time, 
fhall  fail  to  purge  and  redeem  the  fame,  four 
years  before  the  expiry  of  the  legal  reverfion 

I  thereof. 
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diereof»  then  he  <v  fte  fhaU  )ofe  and  forfdthii 
or  her  right  and  title  to  the  £ud  hnds  wd  ba^ 
rooy ;  and  the  fame,  togeth^  with  the  right  of 
redemptiony  ftall  fail  a^d  devolve  to  die  next 
heir  of  entail,  who  would  fucceed,  if  th^  contra* 
▼ener  were  dead;  and  if  fnch  next  heir  fb^ 
likewile  fail  to  purge  and  redeem  the  (ame  three 
years  forfore  exfury  of  the  legsd  reverfion,  he  or 
flie  ihall  alfo  lofe  his  or  her  title ;  and  the  faid 
lands  and  barony,  with  the  right  of  redemption, 
jhall  devolve  to  the  next  heir  who  would  faccee4 
if  the  two  former  contraveners  were  de^«  Aod. 
if  fuch  third  heir  ihall  likewife  bil  to  purge  aji4 
redeem  the  laid  execution  and  lands,  two  years 
before  expiry  of  the  legal  reverfion,  then  be  or 
file  fliall  likewife  fcnfeit  his  or  her  right  thereto  i 
and  the  laid  lands  and  barony,  with  the  right  of 
redemption,  fliall  devolve  to  any  of  the  fubfe- 
quent  heirs  of  entail,  nearer  or  more  remote,  whp 
ftall  think  fit  to  redeem  the  faid  lands  and  ba* 
rony,  and  purge  the  fiud  legal  execution,  l^efore 
the  expiry  of  the  reverfion;  provided  always, 
that  in  cafe  two  or  more  of  the  laid  heirs  b^ 
ready  and  willing  to  redeem  and  purge,  as  Mi 
is,  the  nearer  heit  ihall  always  be  preferred  to 
the  benefit  of  fuch  redemption  before  a  remoter 
heir;  And  with  and  under  this  ib-Ritancy  alfOf 
that  in  cafe  any  ioi  the  &id  heirs  fhall  fail  to  bear 
the  fumame  of  C,  without  any  addition  theretof^ 
and  to  ufe  and  bear  the  arms  and  defignation  ox 
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C,  then  the  heirs  fo  failing,  and  the  defceiidanti 
of  his  or  her  body,  fhall  forfeit  all  right  which 
they  have,  or  mighc  have,  to  the  faid  lands  and 
barony ;  and  the  fame  fliall  devolve  to  the  next 
heir  of  entail  who  would  fucceed  if  the  eontra- 
vener  .was  dead  without  iffue :  As  alfo,  that  in 
cafe  any  of  the  faid  heirs  fhall  contravene  the 
other  premifed  conditions  and  refiridlions,  chat  is^ 
fhall  fail  ot  ncgled  to  pay  or  perform  all  tha^d. 
other  conditions,  or  fliall  a£t  contrary  to  aljfy  of 
the  faid  other  reftriftiohsi  then  the  heir  fo  con- 
travenin^,  fliall,  for  himfelf  or  herfelf  only,  for- 
feit  all  right  and  title  to  the  faid  lands  aiid  ba« 
rony  ;  and  thfe  faine  fliall  devolve  ilppii  the  next 
heir  of  entail  appointed  to  fucceed,  although 
defcended  of  the  contraverier's  body,*  in  the 
fame  ifianner  as  if  the  coritravener  were  dead ; 
ind  upon  every  contravention  which  may  hap- 
peii  by  and  through  the  faid  hair's  failing  to  per- 
form all  the  conditiotis,  or  ading  coiitrary  to  any 
of  the  rfeftriftions  before  written,  not  only  all  the 
debts,  deeds  aind  adlsj  £ontra£ted,  granted,  or 
done,  and  all  lieglefts  and  omifQons  <^ontrary  to 
thefe  conditions  or  reftriflionS,  or  to  the  true  intent 
iind  tneaning  of  the  faid  dead  of  entail,  flidlU  be 
"^oid^  hull,  and  of  lio  force,  effed  or  av^l,  againft 
the  faid  lailds  and  baroliy^  and  the  other  heirs 
fucceeding  or  called  to  fucceed  therein,  in  the 
fama  manner,  as  if  fuch  debts,  deeds  or  ads,  had 
never  been  contrafted,  granted,  or  committed, 
vot.  V.  *  S  *f 
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ner  to  be  dire^d  by  the  faid  Court,  as  mvc& 
of  the  faid  lands  and  barony  as  fhall  be  judged 
necefiary  by  that  Court,  for  the  payment  of  fuch. 
debts,  and  fatisfadion  of  fuch  obligations,  as  may^ 
have*  been  due  and  preftabie  by  the  {aid  A  C  mx 
liis  predeceilbrs,  or  the  heirs  male  of  his.  body^ 
and  which  may  be  chargeable  upon,  the  faid 
lands,  or  the  heirs  fucceeding.  therein  ;  and- also^ 
BXCEPTIN6  and  HESERyiNO  fuU  power  and  liberty, 
to  the  faid  beirs^^  to  provide  their  wives  and  huf-* 
bands,  refpedively,  to  a  liferent  of  one  third  part 
df  the  faid  lands  and  b^ony,  by  way  of  locality 
only,  and  fubje£ked  to  all  the  real  and  public 
burdens  a£feding  the  fame  y  but  to  be  reftrided 
always  during,  t^e  exiftence  of  former  liferent 
debts  due  by  the  faid  A  C,  or  the  heirs  male  of 
his  body,  and  of  the  provifions  after  mentioned 
to  the  younger  children^  to  the  value  of  the  free 
third  part  of  the  faid  lands,  after  dedudion  of 
former  liferents,  the  intereft  of  the  faid  debte,  and 
intereft  of  the  faid  provifions ;  fo  that  the  firit 
liferent  fhall  be  reftrided  to  one  free  third  part,, 
after  dedudion  of  intereft,  as  faid  is ;  the  next 
liferent  fhall  be  refunded  to  one  free  third  part, 
after  dedudion  of  the  former  liferent,,  and  inte- 
reft ;  and  each  liferent  may  extend  and  increafe 
to  a  full  third  part  of  the  faid  lands  and  barony, 
gradually,  according  as  the  faid  debts  and  {M'ovi* 
:^ons  fhall  happen  to43ie  paid  off,  and  the  former 
Kfer^ts  fhall  ceafe :  ano  also  excepting  and 
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«i^syRvrNG  full  power  and  liberty  to  ihe  faid 
lieirs,  to  grant  bpnds  ofprovifion  to  their  younger 
chrldren,  who  do  not  fucceed  to  the  iaid  lands, 
for  fuch  films  ctf  money,  bearing  intereft  after  the 
death  of  the  grantor,  as  (hati  not  for  "the  whole 
children  exceed  three  years  free  rents  of  the  faid 
lands  and  barony,  fo  far  as  unafFeded,  at  the 
"death  of  Ae  grantor,  "wiill  Kferents  to  wives  qt 
•huflbands,  and  after  dedoftion  off  the  intereft  of 
the  debts  due  ^by  the  faid  A  C  or  the  heirs  male 
t>f  his  body,  and  of  former  provilions  to  younger 
-children,  if  airy  fuch  ^there  be.     But  providing 
T^EVEHTMELEss,  that  no  adjudication,  apprifing, 
or  other  legal  execution,  fhall  lye,  or  be  <:ompe- 
tent,  Tor  the  faid  provifions,  againft  the  fee  or  pro* 
perty  of  the  faid  lands  and  barony,  nor  (hall  any 
more  than  one  half  of  the  free  Tents,  emoluments 
^ndl  profits  oF  the  fame  (in  fo  far  as  unaflFefted, 
for  the  time,  with  liferents  and  intereft  as  afore- 
faid)  be  fubjefted  and  liable  to  any  legal  execu- 
tion for  payment  of  the  faid  provifions  ;   but  de« 
<:laring,  that  the  faid  one  half  of  the  free  rent^ 
and  alfb  the  perfons  of  the  heirs   themfelves  to 
that  extent,  and  any  feparate  eftate  belonging  to 
them  to  the  extent  of  the  whole  provifions,  Ihall 
ftiH  be  fubjeded  and  liable  to  ail  diligence  and  ex- 
ecution competent  by  law  for  payment  of  the  faid 
provifions,  and  penalties  annexed  thereto^  Pro- 
«^IDED  ALWAYS,  as  It  is  by  the  faid  difpofition  of 
fOtaiU  exprefsly  provided  and  declared,  thait 
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ihe  heirs  male  of  the  body  of  the  faid  A  C  fliouM 
not  be  tied  down,  or  liable  to  any  pf  the  condi« 
tions,  reftriaions,  limitations,  or  claufes  irritant  or 
reiblutive  before  written,  excepting  only  th^  con^ 
dition  of  ufing  and  bearing  the  furname  and  arms 
of  C  of  C,  with   or  without  addition,  as  they 
fhould  incline }  and  excepting  the  reftridion  from 
doing  or  granting  fuck  aSs  or  deeds  whereby  tb^ 
faid  lands  and  eftate  may  be  forfeited  to  th«  fiik? 
or  recognofce  to  the  fuperior,  and  th^  irritant  and 
refolutive  claufes  relative  to  the  £aid  conditions 
and  rcftriaions  ;  and  faving  always  and  referviag 
full  power  and  liberty  to  the  faid  A  C>  5it  any 
time  of  his  life,  to  revoke  or  alter  the  faid  difpoli- 
tion  of  entail,  in  whole,  or  in  part,  as  he  fcould 
fee  proper  :  But  it  is  declared,  that  fuch  revo- 
cation or  alteration  fhould  not  be  inferred  by  le- 
^al  implications  or  conftmdions,  but  only  by  an 
exprefs  writing  under  his  hand,  revoking  or  al- 
tering the  faid  difpofition  of  entail ;  and  that  if 
there  ihould  be  no  fuch  writing  under  his  hand, 
then  it  is  declared,  that  the  faid  difpofition  fcall 
be  valid  and  effeftual  to  all  intents  and  purpo- 
fes,  although  no  infeftment  fhould  follow  upon 
the  fame  during  his  life.     And  that  the  faid  dc* 
ceafed  C,  my  mother,  did  obtain  herfelf  ferved 
heir  of  tailze  and  provifion  of  T  C  Efq.  laft  of 
C,  fon  of  the  faid  A  C,  in  the  faid  lands  and  ba- 
rony of  C,  in  terms  of  the  forefaid  deed  of  entail,      a 
conform  to  r^tour  of  her  fervice,  dated  the  ^ 

duly 
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duly  retoured  to  chascery,  ] 

whereon  (he  was  duly  infeft  conform  to  her  in- 
firument  of  Jafine,  dated  the  the  faid 

month  of  and  recorded  in  the  parti- 

cular regifter  of  lafines,  at  ^  the 

;  And  having  fo  made  up 
her  titles,  the  faid  Mrs  €  did  execute  a  deed  of 
^ntail^  ratifying  and  confirming  the  forefaid  deed 
of  entail  executed  by  the  faid  A  C  her  brother, 
and  which  deed  of  entail  was  executed  by  the  faid 
Mrs  C  in  the  very  fame  terms  as  the  one  execut- 
ed by  the  faid  A  C,  and  without  any  alteration 
or  addition  theteto,  and  is  dated  the 

regiftered  in  the  particular  regifter  of 
tailzies,  conform  to  the  ad  of  Parliament,  the 

and  recorded  in  the  books  of 
Council  and  Seffion,  the  upon  the 

procuratory  of  refignation ;  in  which  laft  mention- 
ed deed  of  entail,  the  faid  Mrs  C  obtained  the  be- 
fore mentioned  charter  under  the  great  feal  of 
thePrinceof  Scotls^nd,  and  infeftment  thereon,  of 
the  particular  dates  before  fpecified;  and  that 

I  AM    NEAREST    AND  J-AWFUL  HEIR  OF  TAILZIE 

AND  PROVISION  of  the  faid  deceafed  Mrs  C  my 
mother,  by  virtue  of  the  deed  of  entail  before  nar- 
rated, executed  by  the  faid  A  C,  and  deed  of 
entail  in  confirmation  thereof,  executed  by  the 
faid  Mrs  C  my  mother,  of  the  particular  dates 
and  regiftrations  before  fpecified  ;  in  all  and 
y^nohV'  th^  lands,  barony,  teinds,  filhings,  burghs 

S4  of 
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of  barony,  and  others,  fpecially  and  generally  be- 
fore defcribed,  with  the  pertinents  ;  but  always 
WITH  AND  UNDER  the  conditioos,  provifionsj  re- 
ftriSions,  limitations,  and  claufes  prohibitory,  ir- 
ritant  and  refolutive,  refervations,'  powers,  and 
faculties  contained  in  the  faid  two  deeds  of  en« 

.IT,.,-  t  ,  •■.  »,  •  S' 

tail,  and  herein  particularly  before  narrated  ;  and 
THAT  I  am  of  lawful  age  ;  and  that  the  faid 
lands  and  barony  of  C,  with  the  teinds,  fiihings  and 
pertinents,  are  now  worth  yearly  the  fum  of -81. 
§cots  money,  and  were  worth  the  fiimof  40I. 
money  forefaid  in  time  of  peace ;  and  that  the 
valued  rent  of  the  faid  lands  and  others  accord- 
ing  to  which  they  pay  a  proportion  of  the  land 
tak  to  the  King,  amounts  tb  2231.  6s,  8d.  Scot^ 
money ;  and  that  the  faid  lands,  barony,  and 
others,  are  held  immediately  of  and  under  his 
koyal  Highnefs,  George  AUguftus  Frederick, 
Prince  of  Great  Britain  and  Wales,  as  Prince  and 
Steward  of  Scotland,  and  his  royal  fucceflfors. 
Princes  and  Stewards  of  Scotland,  immediate  law- 
ful  fiiperiors  thereof,  in  free  blench  farm,  fee 
and  heritage  for  ever  ;  for  payment  of  the  fol- 
lowing fums,  viz.  for  the  faid  lands  and  barony 
of  C,  comprehending  and  lying  as  aforefaid  (but 
excepting  the  faid  teinds)  the  fiim  of  one  penny 
Scots  money  at  the  term  of  Whitfunday  yearly, 
upon  the  ground  of  the  faid  laQds,  in  tiame  o£ 
blench  fariii,  if  aiked  only,  and  that  in  lieu  and 
j^lace  of  the  taxed  ward  and  other  duties  and 

fervices 
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fervices  formerly  payable  for  the  faid  lands  an4 
barony,  by  virtue  of  a  mandate  of  the  faid  Prince, 
dated  the  1 6th  day  of  July  1784,  making  knowi) 
his  pleafure,  that  all  lands  and  heritages  which 
lyere  formerly  held  of  him,  as  Prince  and  Steward 
of  Scotland,  by  fimple  ward,  fhould  in  future  be 
held  in  blench  farm ;  and  for  the  teinds,  parfon- 
age  and  vicarage,  great  and  fmall,  of  the  faid 
lands,  the  fum  of  three  ibillings  Scots  money,  as 
a  proportional  part  of  the  bleqch  duty  contained 
in  the  charter  of  eredlion  of  the  Lordfl^ip  of  Paif- 
iey,  of  which  the  faid  teinds  were,  formerly  a  part, 
and  that  at  the  tei'm  of  Whitfunday  yearly,  upon 
the  grjj^und  of  the  faid  lands,  in  name  qf  blenct^ 
farm,  if  afked  only;  and  the^e  for  all  other  bur- 
den, exaftion,  demand,  or  fecular  fervice,  which 
can  anyways  be  exaded  or  required  for  or  from 
the  faid  lands,  barony,  teinds,  and  others  above 
ivritten,  or  any  part' or  portion  thereof,  by  any 
perfon  or  perfons  in  all  time  coming ;  and  that 
the  faid  lands,  barony,  and  others,  now  are  in  the 
hands  qf  the  faid  Prince,  immediate  lawful  fupe* 
rior  thereof,  by  reafon  of  non-entry,  through  thai 
deceafe  of  4he  laid  Mrs  G,  my  mother,  who  died 
upon  the  .  ,  and  fo  have 

remained  in  the  hands  of  the  faid  fuperior  for 
the  fpace  of  or  thereby,  in  default 

"of  my  not  hitherto  profecuting  my  jufl  right 
ttoereto.  '^ 

There- 


\ 
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Therefore  I  befeech  your  Wifdoms  to  serve 
and  COGNOSCE  me  neareft  and  lawful  heir 
of  tailzie  and  provifion  of  the  faid  deceafed 
Mrs  C,  my  mpther,  in  all  and  whole  the 
faid  lands  and  barony  of  C,  with  the  teinds 
and  other  heritages  particularly  before  fpe« 
cified  and  defcribed^  and  to  retour  my 
faid  fervice  to  the  chancery,  under  mod  part 
of  your  feals,  as  ufe  is. 

According  to  justice  and  your  wis* 
DOMs'  answer. 

On  this  fervice,  which  proceeds  in  the  man. 
ner  afterwards  to  be  explained,  a  retour  is 
made  up,  which  becomes  a  warrant  for  iflii- 
ing  a  precept  from  Chancery,  direded  to  the 
Sheriff  of  the  county  within  which  the  lands 
lye*  This  precept  runs  ixt  his  Majefly's  namei 
and  orders  infefbnent  to  be  ^ven  to  the  heir 
of  entail ;  on  which  precept  fafine  follows,  and 
completes  the  feudal  right  of  the  heir.  The 
claim  of  fervice  is  the  foundation  of  the  whole ; 
the  retour  runs  in  the  fame  terms ;  the  precept 
from  Chancery  agrees  with  the  retour  j  and  the 
fafine  copies  the  precept  verbatim, .  The  pre- 
cept is  made  out  in  the  Chancery,  and  the 
fafine  is  giyen  by  the  Sheriff  of  the  county, .  or 
\i\s  deputies,  to  which  the  SherifEK:Ierk  alone 
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can  ad  as  notary.  Examples  of  thefe  titles 
would  therefore  ferve  only  to  fwell  this  fub- 
jed,  which  has  already  grown  beyond  its  juft 
proportion.  Befides,  their  forms  will  be  fully 
underftpod  by  a  reference  to  the  fpecial  retour 
and  fervice  under  the  tide  of  Services ;  and, 
to  that  part  of  the  prefent  volume,  I  beg  leave 
to  refer. 


III.    Where  the  lands  hold  of  a  subject 

SUPERIOR. 

The  firft  cafe  to  be  confidered,  is  that 
where  the  precept  of  fafme  in  the  entail  rer 
mains  unexecuted,  to  which  it  is  neceflary  for 
the  heir  to  make  up  a  tide  by  a  general  fer^ 
vice ;  and  this  is  precisely  the  cafe  that  has 
already  been  confidered,  where  the  lands  hold 
of  the  Crown.  In  this,  as  in  the  former  cafe, 
the  heir  of  entail,  by  his  general  fervice,  car- 
ries right  to  the  unexecuted  precept,  is  infeft, 
and  obtains  a  charter  of  confirmation  from  the 
fuperior. 

The  charter  of  confirmation  in  this  cafe 
will  differ  very  immaterially  fron^  the  char- 
ter  of  confirmation  in  favour  of  the  inflitute ; 

• 

*nd,  with  a  reference  to  that  form,   I  fliall 

ihortlv 
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(hortly  mark  the  particulars  ia  which   d»ejr 
^fier. 


Charter  of  Confirmation  by  a  Stdyect  Superior  of 
an  Entail  and  Instrument  of  Sasine  JoUawing 
thereon^  in  favour  of  an  Heir  acquiring  right 
to  the  unexecuted  Procuratory  by  u  General 
Service^ 

Know  all  men  by  thefe  prefents,  that  I,  J  MT, 
4£fq.  of  M,  immediate  lawful  fuperior  of  the  lands 
and  others  underwritten,  in  consideration  of 
a  certain  fum  of  money  paid  to  me  by  B,  fon  of 
At  and  heir  of  entail  ferved  and  retoured  to  him, 
whereof  I  acknowledge  the  receipt,  have  rati- 
FiED  and  APPROVED,  &c.— -(Aere  narrate  the  deed 
qf  entail  as  in  the  charter  of  confirmation  in  fa^ 
\xnjiT  qf  the  in^stitute) — ^Together  also  with  the 
retour  of  the  generaf  fervice  of  the  faid  B,  as 
neareft  and  lawful  heir  male  of  tailzie  and  provi- 
iion  to  the  faid  A,  his  father,  under  the  faid  deed 
of  entail,  expede  before    -  the 

day  of  ,  and  retoured  to 

)iis  Majefty's  chancery,  with  the  instrument 
OF  SARINS  of  the  lands  and  others  forefaid  taken 
in  favour  of  the  faid  B,  in  virtue  pf  the  precept 
of  fafme  in  the  forefaid  difpofition  and  deed  of 
entail,  and  the  retour  df  the  general  fervice  afore- 
fs^d,  which  fafme  is  date4 
and  recorded  and  that 

in 
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in  the  whole  lands,  &c. — (the  rest  of  the  form  wiU 
be  171  the  same  terms  with  the  cheater  of  confirma* 
tion  above  re/erred  toJ) 

The  next  cafe,  and  the  moft  common  one, 
is  that  where  the  entail  has  been  rendered  real 
by  infeftment,  and  a  title  is  to  made  up  in  the 
perfon  of  an  heir  of  entail.  This  is  done  by  a 
precept   of  dare  const^t^   which  the   fuperior 

may  either  grant  voluntarily,  without  a  previ- 
ous fervice,  or  for  which  he  may  require  a 
fervice )  for  when  it  is  neceflary  to  force  au 
entry,  a  fpecial  fervice  in  favour  of  the  heir 
of  entail  in  the  entailed  eftate  is  required  ;  the 
form  of  which  (procedure  will  be  fuflSciently 
explained  under  the  title  of  Services.  The 
form  of  the  precept  of  dare  constat  will  there- 
fore be  fuflScient  for  clofing  this  part  of  our 
iubje£t. 


Precept  of  Clare  Constat  in  favour  qf  an  Heir  of 

Entail. 

M,EaRL  of  M,  IMMEDIATE  LAWFUL  SUPERI- 
OR of  the  lands  and  others  Underwritten,  to 

,  jointly  and  feve- 
rally,  my  bailUes  in  that  part,  to  the  eflfeft  after 

fpecificd. 
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Ipecified, fpecially  constituted,  greeting:  Be- 
cause, by  authentic  inftruments  and  documents 
produced,  read,  feen,  and  confidered  by  me  and 
others  in  my  name,  it  clearly  appears  and  is 
MADE  KNOWN,  that  the  deceafed  B,  father  of  mv 
roviTE  C,  bearer  hereof,  died  laft  veft  and  feifed 
as  of  fee,  at  the  faith  and  peace  of  our  Sovereign 
Lord  the  King,  in  all  and  whole  (here  the  lands 
are  particularly  described) — and  that  in  virtue 
of  a  CHARTER  OF  RESIGNATION  of  the  faid  lands^ 
dated  ,  granted  by  the  deceafed  M, 

Earl  of  M,  (at  that  time  the  immediate  lawful  fti- 
perior  thereof),  to  and  in  favour  of  the  faid  de- 
ceafed B,  and  the  heirs  male  of  his  body,  WHO^f 
FAILING,  &c.  (^fiere  the  substitution  is  inserted) — but 
WITH  and  UNDER  the  exprefs  refervations,  condi- 
tions, reftridiions,  proviiions,  claufes  irritant  and 
refolutive,  and  declarations  therein  and  after  fpe^ 
cified,  which  are  thereby  appointed  to  be  con* 
tained  in  the  whole  fubfequent  titles  of  the  faid 
lands,  viz.  providing  always,  as  it  is  by  the  faid 
charter  of  refignation,  and  by  the  original  entail 
on  which  it  proceeds,  exprefsly  provided  and  de- 
clared (^here  the  whole  conditions  of  the  entail  are 
inserted)  —  which  charter  of  resignation 
contains  this  declaration,  that  by  containing  there*^ 
in  the  deftination  and  conditions  of  the  faid  entail, 
the  faid  M  Earl  of  M,  grantor  thereof,  fhall  not 
be  underftood  to  have  given   up  or  reaounoed 

any 
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any  rights  of  fuperiorlty,  competent  to  him  be- 
fore granting  thereof;  and,  in  particular,  his  right 
to  demand  the  relief  duties  payable  by  a  Angular 
fucceffor,  from  the  heirs  of  entail  who  are  not 
heirs  of  line  of  the  perfons  laft  tnfeft  in  the  faid 
lands  and  others,  the  faid  charter  being  exprefsly 
granted  by  the'  faid  M  Earl  of  M,  and  accepted 
of  by  the  faid  B,  and  to  be  founded  on  by  any 
future  heir  of  entail,  only  under  this  condition, 
that  every  right  competent  to  him,  his  heirs  and 
fucceffors,  as  fuperiors  of  the  faid  lands,  before 
granting  thereof,  is  fecured  and  referved  to  him 
and  them,  in  the  fame  manner,  and  as  fully  as  if 
the  above  deftination  and  conditions  had  not  been 
hereifi  expreffed,  and,  in  particular,  the  right  of 
demanding  from  thofe  heirs  under  the  foregoing 
deftination,  who  are  not  heirs  of  line  of  the  per- 
fon  laft  infeft  in  the  faid  lands  and  others,  the 
relief  duty  due  by  a  (ingular  fucceffor  in  the  faid 
lands,  BUT  reserving  also  on  the  other  hand  to 
the  faid  B,  and  thofe  fucceeding  under  the  faid 
deftination,  every  plea  competent  to  them,  not 
founded  on  the  prefent  charter,  by  which  they 
may  be  entitled  to  force  an  entry  from  him  or  his 
forefaids,  for  the  relief  duty  of  an  heir,  as  the  faid 
charter  of  refignation,  containing  therein  a  pre- 
cept of  fafine,  with  the  ufual  and  neceffary  clau- 
fifts,  more  fully  bears ;  in  virtue  also  of  the  in- 
strument OF  SASINE  following  on  the  precept  of 
fafme  in.  the  faid  charter  of  refignation,  dated 

and 
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,  and  recorded  ;  and  that 

the  faid  C,  the  only  fon  oif  the  faid  A,  is  neareft 
and  lawful  heir  male  of  tailzie  and  provifion  to 
the  faid  deceafed  B  his  father,  in  the  lands  and 
others  before  written,  in  terms  of  the  deed  of 
entail,  whereon  the  charter  of  refignation  be- 
fore recited  proceeded,  executed  by  A  in  favour 
of  himfelf  and  the  heirs  male  of  his  body ;  whom 
failmg,  to  the  heirs  of  tailzie  above  defcribed,  as 
the  fame,  dated  ,  and  recorded  in  the 

regifter  of  tailzies  the  ,  and  in  thef 

books  of  Council  and  SefEon  .  ,  more 

iiiUy  bears ;  and  in  terms  of  the  faid  charter  of 
refignation,  proceeding  on  the  procuratory  in  the 
faid  deed  of  entail,  and  infeftment  following  there- 
oiXr^If  there  has  been  a  service  infmcyur  of  the 
hsirj  say^ — ^And  in  terms  of  the  retour  of  the  faid 
C*s  general  fervice,  as  nearefl:  and  lawful  heir 
male  of  tailzie  and  provifion  to  his  faid^father, 
under  the  laid  entail  dated  ,  and 

duly  retoured  to  Chancery),— and  that  he  is  of 
lawful  age,  and  that  the  faid  lands  and  otho's 
before  fpecified,  with  the  pertinents,  are  held  of 
me,  my  heirs  and  fucceffors,  in  the  faid  lands  and 
lordfhip  of  M,  immediate  lawful  fuperiors  there- 
of, in  feu  farm,  fee  ^nd  heritage,  fdr  the  yearly 
payment  to  me  apd  my  faid  heirs  and  fucceflbrs 
for  the  faid  lands  of,  &c.  {liere  express  the  duties -y 
Dffdy^  in  doubling  ffie  entry  money  for  an  heir^  as  the 
term  heir^  connected  with  the  destinationi^'rmfy  haoe 
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a  aifferent  Tneamigfrom  what  it  has  in  the  cornniod 
case  of  a  precept  of  clare  constat^  where  there  is  no 
'entail,  it  may  be  proper  to  eapress  that  part  of  the 
clause  in  this  way,  "  doubling  the  faid  feu-duty 
*'  the  firft  year  of  the  entry  of  each  Heir  of  the 
*'  faid  C,  but  with  the  explanation  on  this  point 
**  hereinafter  contained ;"  and  these  for  all  other . 
burdens,  exadions,  queftions,  demands^  or  fecu- 
Jar  fervices  whatever ;  therefore  it  is  my  will^ 
and  I  hereby  desire  and  require  you  and  each 
of  you>  conjunftly  and  feverally,  my  baillies  in 
that  part,  that  on  fight  hereof  ye  pafs  to  the 
ground  of  the  faid  lands  refpefliively  and  fuccef- 
fively,  and  there  give  and  deliver  to  the  faid  C, 
as  heir  forefaid,  heritable  state  and  sasine: 
real,  adtual,  and  corporal  pofleflion  of  all  and 
WHOLE  the  lands  and  others,  with  their  pertinents, 
lying  bounded  and  defcribed  as  aforefaid,  BtJT  al- 
ways with  and  under  the  conditions,  refiridions, 
burdens,  limitations,  claufes  prohibitory,  irritant 
and  refolutive,  above  exprefled,  and  under  the  re- 
fervation  of  all  rights  of  fuperiority  competent 
to  me,  as  fuperior  of  the  faid  lands,  in  terms  of  the 
tlaufe  referving  the  rights  of  the  fuperior  there- 
of, contained  in  the  charter  of  refignation  above 
referred  to,  and  that  in  the  fame  manner  as  if 
that  claufe  were  herein  verbatim  expreffed,  as  aji^ 
plicable  to  my  faid  right,  all  of  which  are  hereby 
appointed  to  be  verbatim  inferted  in  the  inflrument 
of  faline  to  follow  hereon,  as  also  in  the  fubfe*. 
voLi  VI  .  *         T  guent 
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quent  invcftitures  of  the  faid  lands,  and  that  By 
delivery  to  the  faid  C,  or  tb  his  attorney  in  his^^ 
name,  bearer  hereof,  of  earthr  and  ftoRe  of  the 
ground  of  the  faid  refpedive  lands  and  other* 
forcfaid,  with  all  other  fynxbols  neceflkry;:.  to  be 
HELD  of  me  and  my  forefaids,  in  manner,  and  for 
payment  of  the  feu-duties  and  other  duties  and 
fervices  above  expfeifed;  and  thi^  in  n&ways  ye 
leave  undone;  which  to  do  I  commit  to  you ^  and 
each  of  you,  my  bailies  in  that  part  forefaid,  my^ 
full  power,  by  this  my  precept  of  fafine  direfted 
toyoufor  that  effeft;  SAVING  and  reserving  al- 
ways my  own  rights,  and  the  rights  of  all  others, 
as  accords^  of  law,  and,  without  prejudice  to  the 
faid  generality,  my  right  to  the  entry  money  of 
fingular  fucceflbrs,  as  exprefied  in  the  faid  char- 
ter of  refignation,:in  manner  above  narrated.  .  In 
witness  whereof,  thefe  prefents,  confifting  of 
this  and  the  P^^^S)  written  on  ftamped' 

vellum,  by  ,  are  subscribed^ 

by  me  ;  and  I  have  ordered  my  seal  to  be  ap* 
fended  hereto,  at  ,  the  day  of 

,  before  thefe  witnefTes 
and 

ImthiTnent  qfSasirhe  JbUcmng  on  the  Phecept  ^ 
Sa^ne^  in  favour  of  an  Heir  qfEntaiL 

Ik  the  name  of  God,  amen,  &c. — (in  com^ 
monform) — Having  and  holding  in  his  hands^a* 
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iPkECEPT  o(  clare  constat^  of  the  date,  tenor,  and 
contents  tinder-written,  made  and  granted  by 
M,  Earl  of  M,  immediate  lawful  fuperior  of  the 
lands  and  others  therein  and  after  mentioned, 
TO  and  in  favour  of  the  fald  C,  only  fon  of  the 
deceafed  B,  JFor  infefting  him  as  neareft  and  law- 
ful  heir  male  of  tailzie  arid  provifion  to  his  faid 
deceafed  father,  under  the  deed  of  entail  herein- 
after mentioned,  executed  by  A,  in  favour  of  the 
faid  deceafed  A  and  the  heirs  male  of  his  body  j 
whom  failing,  to  the  heirs  of  entail  hereinafter  de- 
fcribed,  in  all  and  whole  the  lands  and  others 
iafter  defcribed;  which  precept  of  dare  con* 
*stat  the  faid  dttorney  prefented  to  the  faid  bailie, 
and  defired  him  to  proceed  to  the  office  of  bai- 
liary  thereby  committed  to  him,  by  gWing  fafine 
to  the  faid  C  of  the  lands  and  others  therein  de- 
fcribed, in  tei-ms  thereof;  which  desire  the  faid 
bailie  ifinding  to  be  i-eafonable,  he  received  the 
faid  precept  of  dare  constat  into  his  hands,  and 
delivered  the  fame  to  me,  notary  public  fub- 
fcribing,  to  be  read  and  publifhed  to  the  witnef- 
fes  prefentj  which  I  did  accordingly,  and  of  which 
precept  of  dare  constat  the  tenor  folloxvs  in  thefe 
Words — ^hert  the  precept  of  dare  conHat  is  verba- 
tim  inserted  J  with  the  subscriptwns  (^  the  grantor 
and rdimsses) — AJ'Ter  reading  and  publishino 
of  which  precept  of  dare  constat,  and  precept  of 
fafine  therein  contained,  the  faid  bailie,  in  virtue 
thereof,  and  of  the  office  of  bailiary  thereby  com- 

T  a  milted 
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fed  to  him,  gave  and  delivered  heritable  date' 
and  fafme,  actual,  real' and  corporal  poiTeflion,  to 
the  faid  C,  of  all  and  t^hoi^e  the  land&  and 
others  above  mentioned,  in  which  the  faid  B  died 
laft  vefl  and  feifed  a$  aforefafd,  all  lying  and  de- 
fcribed  in  manner  above  i^ritten,  but  always 
WITH  jmd  uKrbER  tHe  burdens,  provifions,  con* 
ditions  and  declarations,  claufes  prohibitory,  irri-  , 
tknt  antf  fefolutive  above  expreffed,  under  all  and 
each  of  which  this  infeftment  is  gfven;  and  receiv- 
efd  by  the  faid  C,  and  nototherwife ;  and  reserv- 
ing to  the  faid  fuperiof,  His  heirs  and  fucceffors,. 
His  rights  of  fuperiority,  as  expreffed  ijQ  the  pre- 
cept of  clare  constaf  httein  (hferted  ;  aNd  that 
By  dbliverii^g.  to  the  faid  attorney,  of  earth  and' 
(tone  of  the  ground  of  the  faid  lands  refpefti vely 
and  fuccefllivery  after  others,  after  the  form  and 
tenor  of  the  faid  precept  of  clare  constat^  in  all 
points ;  whereupon,  &c.  in  common Jorm. 

Thefe  dxamples  will  fuflSciently  explain  the 
forms  By  whith  tHe  rights  under  an  entail  are 
conipletfed'  in  the  perfbri  of  an  heir ;  and  hav- 
ing  thus  ^ven  a  view  of  the  entail,  and  of  the 
forms  by  which  it  is  completed  in  the  inftitute 
and  hdr  of  entail,  I  proceed  to  the  a£ls  of  ad- 
miniftration  of  the  perfon  in  right  of  the  e- 
ikte» 


ACTS  OF  ADMmiSTRATION.  Hg^ 


€HAP.  m. 

t 

(Of  Acts 'OF  ADMiNisTitATiaNBY  thoske 

IIiJFEFT  UNDER  THE  EntAIL. 

It  is  the  great  object  of  tlie  entail  to  circum- 
fcribe  the  proprietary  powers  of  the  peffon  in 
poffeffion,  fince,  without  a  limitation  of  thefe 
powers,  the  fetters  of  the  entail  would  foon  be 
wrought  off.  But  while  the  ordinary  powers 
of  a  proprietor  are  denied  to  the  heir  of  entail, 
certiun  rpowers  are  given  by  way  of  exception 
from  the  general  limitation  j  as,  forinftance,  the 
power  of  granting  leafes  of  a  certain  endurance, 
and  of  providing  'for  hufbands,  widows  and 
children,  to  a  certain  extent  The  Legiflature, 
too,  have  found  it  neceflary  to  -  enlarge  the 
powers  of  the  proprietors  of  ^entailed  proper- 
ties.— I  ftiall  not,  however,  detain  the  reader 
Jong  on  this  fiibje<5. 


JBondvf  provision  hy  a  Husband  to  his  Wife,  tm^ 
der  authority  of  an  Entail^  and  burdening  tJw 
JSeir  of  Entail. 

:I,  A,  CONSIDERING  that  the  deceafed  A,  my 

T  3  father. 
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father,  did,  by  deed  of  entail  executed  by  hrrn,, 
of  date  ,  regiftered  in  the  regifter  of  tailzies, 

and  ih  the  books  of  Sefiion  conyey  and 
difpone  his  lands  and  eflate  of  as  therein  par- 
ticularly defcribed,  to  and  in  favour  of  himfelf ; 
whom  failing,  to  the  feveral  heirs  of  is^ilzie  and 
provifion  therein  defcribed,  but  with,  and  under 
the  conditions,  provifions,  reflridions,  limitations, 
claufes  irritant  and  refolutive,  therein  expreffed, 
and  with  the  powers  and  faculties  thereby  con- 
ferred J  and  particularly,  it  is  thereby  provided 
and  DECLARED — Qiere  narrate  the  clciube^  under 
qutlwy^ity.  of  which  the  heir  of  entail  is  permitted  to, 
provide  his  "widow) — And  nqvv  seeing  that  I 
ftand  vefted  in  the  faid  eftate,  under  the  faid  deed 
of  entail,  and  poffefTed  of  the  referved  powers  there- 
by conferred  on  the  heirs  of  entail ;  and  being 
defirous  of  fecuring  to  B,  my  fpoufe,  in  cafe  of 
her  furviying  me,  the  liferent  annuity  which,  in 
terms  of  the  above  recited  powers,  I  am.  entitled 
to  confer  on  her ;  therefore,  in  virtue  of  the 
powers  veded  in  me  by  the  faid  deed  of  entail, 
I  do  hereby  bind  and  obx^ige  me  ^nd  the  re* 
fpeftive  heirs  of  tailzie  and  provifion  fucceeding 
to  me  in  the  faid  entailed  property — Q/ou  may  add 
*'  as  alfo  my  other  heirs  and  fucceflbrs  whatfo- 
cver  ") — to  pay  to  B  my  fpoufe,  in  liferent,  during 
all  the  days  of  her  life,  after  my  death,  in  cafe 
ihe  (hall  happeij  to  furvive  me,  a  free  yearly  an- 
nuity 


^^Y  "A^  HBIR  OP  EKTAIL.  2^ 

^ity  df  Sterling,  payable  at  two  terra« 

3n  the  year,  Whitfunday  ^nd  Martinmas,  by  e- 
-^ual  portions,  beginning  the  firft  half  year's  pay- 
^ment  thereof  at  the  firft  term  of  Whitfunday  or 
Martinmas  immediately  foUowing  my  death,  for 
^the  half-year  enfuing,  and  fo  forth  yearly  znd 
and  termiy  thereaft^,  with  a  fifth  part  more  of 
-each  term'sS  payment  of  liquidate  penalty,4n  cafe  of 
ifailure, .  and  the  legal  intereft  of  thefc  terrrilyrpay- 
^ments  from  the  faid  terms  of  payment,  and  there- 
after during  the  not  vpayment  thereof;  provid- 
ing and  DECi/ARiNG,  as  it  is  hereby  exprefsly 
^PROVIDED  and  declared,  in  obedience  to  the 
-dirtdions  of:  the  faid  entail,  tlKit  no  adjudication 
:to  be  led  againft  the  faid  entailed  eftate  for  the 
faid  liferent  annuity  fliall  ever  expire,  &c. — (^TJiese 
^tleclaralimiSj  it  is  emdent^must  depend  ontlie  tetms 
of  the  entail;  and  tlier^ore-this  -part  of  tJie  deed 
must  he  eapressed  in  confomuty  with  the  entail  \ 
and  tlw  wJiole  conditions  upon  wliich  the  provision  is 
y)ermittedto  be  givmi  mil  be  tJspressed.) — And  it  is 
furter  hereby  eyprefsly  provided  and  declared, 
that  the  pro vifion  hereby  conftituted  in  favour  of 
the  faid  B  fhall  be  effedual,  and  take  place  only 
in  fo  far  as  the  fame  is  confiftent  with  the  condi- 
tions and  limitations  fpecified  in  the  faid  deed  of 
entail,  and  with  the  power  thereby  vetted  in  me^ 
AN©  if  the  fame  Ihall  be  found  to  be  difconform 
%o  ,the  forefaid  deed  of  entail,,  it  is  declared  that 

T  4  ihe 
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the  faid  provifion  fliall  be  reftrifted,  and  it  is  ac^ 
cordingly  hereby  reflrifted,  fo  as  to  be  precifely 
ponform  to  the  powers  given  by  the  faid  deed  oif 
entail,  and  no  otherwife. — (If  the  grantor  has 
bound  his  other  heirSy  as  well  as  the  heir  of  entail^ 
it  will  be  proper  to,  add  here — "  as  also  declar- 
ing, that  although  my  heirs  whatfoeyer  are  here- 
by bound  in  payment  of  the  faid  liferent  annuity, 
yet  as  the  fame  is  intended  ultimately  to  affeft 
the  faid  tailzied  eftate,  the  heir  of  entail  fucceed- 
ing  thereto  fhall  be  bound  and  obliged  to  free 
and  relieve  my  other  heirs  from  payment  of  the 
faid  annuity.  '*)  And  I  co>rsENT  to  the  regis- 
tration hereof  in  the  books  of  Council  and 
Seflion,  or  other  Judges'  books  competent,  there-r 
in  to  remain  for  p.refervation,  and  that  all  execu- 
tion neceffary  may  pafs  on  a  decree  to  follow 
hereon,  in  common  form ;  and,  for  that  purpofe, 
I  constitute 

my  procurators,  &c.     In  witness 
whereof,  &c. 

/ 

Bond  qf  Provision  to  Younger  Children,  in  virtue 
of  the  reserved  pofvers  contained  in  a  Deed  qf 
Entail. 

I,  A,  lawful  fon  and  heir  of  tailzie  and  pro- 
yifion,  ferved  and  retoured  to  B,  my  father; 
Y'^HEREAS  by  deed  of  tailzie,  bearing  date 

,  executed  by  the  faid  deceafed  B,  he  thereby 

conveyed 
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conveyed  and  difponed,  under  the  refervations, 
conditions,  provifions,  powers  and  faculties,  and 
claufes  prohibitory,  irritant  and  refolutive,  there- 
in exprefled,  to  and  in  favour  of  the  heirs  of  entail 
thereby  named  and  defcribed,  all  and  whole  the 
lands  and  eftate  of  ,  as  therein  par- 

ticularly defcribed;  and  whereas,  bythefaid 
deed  of  entail,  the  faid  B  confers  on  the  faid  heirs, 
a  power  of  providing  their  younger  children  to 
fuch  a  fum  as  they  (hall  think  proper,  the  fame 
not  exceeding  the  fum  of  5000L  Sterling  j  and 
whereas  the  faid  whole  eftate  of  has 

now  devolved  on  me  the  faid  A,  by  the  death  of 
the  faid  B,  my  father,  and  that  I  have  completed 
titles  thereto,  as  required  by  ^he  faid  deed  of  en- 
tail ;  and  feeing  it  is  my  intention  to  fecure,  in 
virtue  of  the  forefaid  powers,  the  fum  of  5000L 
Sterling,  on  C,  D,  and  E,  younger  children 
procreated  of  the  marriage  betwixt  me  and  N, 
iny  fpoufe,  and  on  fuch  other  children  as  may  yet 
be  procreated  of  the  faid  marriage ;  therefore  t 
have  become  bound  and  obliged,  as  I  the  faid  A 
do  hereby  bind  and  oblige  myfelf  and  the  heirs 
fucceeding  to  me  in  the  faid  lands  and  eftate  of 

,  and  my  other  heirs  and  fucceiTors 
whatfoever,  to  content  and  pay  to  the  faid  C,  D, 
and  E,  the  younger  children  already  procreated 
of  the  faid  marriage,  and  to  the  other  younger 
children  that  may  yet  be  procreated  thereof,  the 
faid  fum  of  5000L.    Sterling,  equally  amongft 

thepi, 
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them^  and  that  at  and  againft  the  term  of  Whit- 
funday  or  Martinmas  next  and  immediately  afcer 
their  attaining  the  age  of  a  i  years  complete,  their 
marriage,  or  my  death,  whicherer  of  thefe  events 
ihall  firft  happen,  with  a  fifth  part  more  of  liquidate 
penalty  in  cafe  of  failure,  and  the  legal  intereft  of 
the  faid  principal  fum  from  the  forefaid  term  of 
Whitfunday  or  Martmma:s,  as  long  as  the  fame 
ihall  remain  unpaid;  but  with  and  under  this  pro- 
vision and  0ECI-AILATION,  that  any  diligence,  by 
adjudication,  that  ihall  follow  hereon,  fliall  be  ef*- 
fedual  only  as  a  real  fecurity  for  the  principal 
fum,  annualrents,  and  a£i:ual  expenfes,  as  the 
&me  fhall  be  accumulated  at  the  date  of  the  ad« 
judication,  but  ifaail  be  no  further  effedual ;  nor 
ftall  the  penalty  bear  intereft,  nor  the  legal  rc- 
verfion  of  the  squdication  ever  expire. — {Tlds 
j^rt  of  the  deed  J  it  is  eviderU^  must  be  regulated  bg 
the  terms  of  the  entoM). — As  also  declaring,  as  it 
is  hereby  fpeeially  provided  and  declared,  that 
fS^lthough  my  heirs  whatfoever  are  hereby  bound 
in  payment  of  the  faid  fum  of  5000!.  Stalling, 
to  the  faid  younger  children,  yet  as  the  fame  is 
intended  ultimately  to  afie^  the  faid  entailed 
eftate,  the  heir  fucceeding  thereto. fhall  be  bound 
and  obliged  to  free  and  relieve  my  other  heirs^ 
and  fucceffors  of  and  from  payment  of  the  faid 
fum  ;  and  declaring,  that  in  the  event  of  the 
4eath  of  any  of  my  faid  younger  children,  al- 
ready procreated  or  to  be  procreated,  thd  (hare 

falling 
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,  falling  to  him,  her,  or  them,  fhall  fall  to  and  be 
divided  equally  amongft  the  fijrvivors,  or  belong 
fokly  to  the  furvivor;  reserving  always  power  to 
me  10  DIVIDE  the  forefaid  provifions  in  favour  of 
\ny  faid  younger  children,  in  fuch  other  way  and 
mariner  as  I  ihall  think  fit,  by  a  writing  under 
my  hand ;  and  I  dispense  with  the  delivery  of 
thefe  preftnts,  and  declare  the  fame  to  be  a  valid 
and  fufficicnt  fecurity,  though  found  in  my  re- 
politories  after  my  d^ath  undelivered,  or  ia  the 
hands  of  any  third  perfon  to  whom  I  may  entruft 
the  fame.  And  I  consent  to  the  registratioi^ 
hereof  (^as  in  the  preceding  example). 


Bond  qf  Con^oboi^alion^  hy  an  Heir  of  Entail^  of  a 
Bond  of  Provision  e^recuted  by  his  Father. 

I,  B,  Efq.  CONSIDERING  that  the  deceafed  A, 
my  father,  by  his  bond  of  provilion  in  favour  of 
his  younger  children,  dated  ,  on  a  nar- 

rative>  that  by  a  deed  of  entail  of  the  lands  and 
eftate  of  ,  and  by  the  charters  and 

infeftments  following  thereon,  full  power  and  lir 
berty  had  been  referved  to  him,  as  an  heir  of  en- 
tail, to  provide  his  younger  children  with  fuch 
provifions  as  he  fliould  think  fit,  the  fame  not  ex- 
freeding  the  fum  of  2500I.  Sterling ;  and  that 
f)efides  W,  his  eldeft  fon,  he  had  eleven  younger 
phildren.    He  therefore  bound  and  obliged  him- 

felf, 
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fdfy  and  the  heir  of  tailzie  fucceeding  to  him  im 
the  faid  lands  and  eftate,  to  make  payment  to  th(^ 
faid  younger  children  then  procreated,  or  which 
might  thereafter  be  procreated  betwixt  him  and 

his  fpoufe,  and  who  ihould  furvive 
him,  equally  amongft  them,  the  fum  of  2500L 
Sterling,  at  the  firft  term  of  Whitfunday  or  Mar- 
tinmas after  Ms  death,  with  a  fifth  part  more  of 
liquidate  expenfes  in  cafe  of  feilure,  with  the  le- 
gal intereft  of  the  faid  fum  from  and  after  the  faid 
term  of  payment,  during  the  not  payment  thereof; 
DECLARING  that  the  faid  bond  Ihould  be  ;as  effec- 
tual to  his  faid  younger  children,  whether  male  or 
female,  aiid  whether  then  exifting,  or  to  be  there- 
after procreated  of  the  faid  marriage,  who  ihould 
furvive  him,  as  if  the  name  of  every  younger 
child,  fon  or  daughter,  were  therein  fpecially  in^ 
fertedj  and  decjlaring  ALso,in  cafe  of  the  death 
of  the  faid  W,  his  ^Ideft  fon,  before  he  arrived  at 
the  age  of  2 1  years  complete,  by  which  event  his 
next  elddt  fon  would  bea>me  heir  to  the  faid  e« 
(late,  that  the  fon  Xo  fucceeding  {hould  be  ex- 
cluded from  any  (hare  of  the  faid  2500I.  Ster- 
ling, the  fa,ld  provifion  of  2500I.  Sterling  being 
intended  as  a  fund  of  provifion  for  his  younger 
children,  exclusive  of  the  heir  of  bi^  body  fuc- 
ceeding to  the  faid  ^tailed  eftafe;  and  with  this 
FURTHER  PROVISION,  that  in<afe  of  the  death  of 
3ny  of  the  younger  children  before  their  attaining 
«|ie  ajgie  of  ^  i  years  complete,  or  without  uplift- 
ing 
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fng  or  difpofing  of  their  rcfpeftive  (hares  of  the 
laid  fum  of  2500I.  Sterling,  the  fliare  of  the 
child  or  children  fo  deceafing  h  made  to  accrefce 
and  belong  to  the  furviving  younger  children^ 
equally  amongit  them ;  and  his  elded  fon  and 
heir  of  tailzie  Ihould  have  no  fliare  thereof,  as  the 
faid  bond  of  provifion,  containing  fundry  other 
claufes,  unneceffary  to  be  here  inferted,  more 
fully  bears  :  And  further,  considering  that 
the  faid  A  my^  father  di^d  in  the  month  of 
ts^hereby  the  aforefaid  fum  of  2500I.  became  pay- 
able at  Whitfunday  ,  and  bore  intereft 
from  that  time,  and  that  there  exifted  fourteen  chil- 
dren  at  the  death  of  the  faid  A,  viz.  (here  they 
ivere  named)^  whereof  W  the  eldeft,  and  G  the . 
fourth  fon,  are  (ince  dead,  fo  there  only  now  ex- 
ifts  eleven  of  the  faid  children,  befide  myfelf,  who 
am  become  heir  in  the  faid  entailed  eftate,  and 
thereby  excluded,  as  I  hereby  declare  myfelf  ex- 
cluded from  any  fliare  of  the  faid  2500I.  Sterling  : 
And  further,  considering  that  the  eldeii 
daughter,  who  is  now  married,  has.  received  pay- 
ment of  her  fliare  of  the  faid  provifion,  and  J  and 
D  have  alfo  got  their  fliares,  by  commiflions  in 
the  army  being  purchafed  for  them  by  me,  to  a 
higher  extent  than  the  amount  of  their  refpeftive 
fhares,  and  that  the  eight  remaining  younger 
children,  unforisfamiliated,  have  got  no  part  of 
their  fliares  of  the  faid  general  provifion,  nor  of 
the  intereft  due  thereon,  fince  their  father's  death, 

excepting 
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rxceptliig  as  after  mentioned,  which  intereft  hily 
by  their  mother's  economy,  been  allowed  to  ruii 
up  for  enlarging  their  patrimonies,  and  at  Mar- 
tinmas ,  being  fix  years  and  a  half's  intereft^ 
amounts  to  the  fum  of  656L  10s.  Sterling  :  And 
it  being  reafonable  that  the  faid  intereft  fhould  be 
converted  into  a  capital  fum,  bearing  intereft  from 
Martinmas  ,  for  the  faid  children's  be- 
hoof; and  it  being  inconvenient  for  me,  in  the 
prefent  ftate  of  my  affairs,  to  lend  out  the  fame 
on  a  fecurity  in  their  names,  I  therefore,  in 
CORROBORATION  of  the  faid  bond  of  provifion^ 
and  without  hurt  or  prejudice  thereto  in  any  fortj 
BIND  and  OBLIGE  nie,  my  heirs,  executors  and 
•fucceffors  whomfoever,  fucceedlng  to  me  in  the 
.faid  lands  and  eftate  of  ,  or,  any 
other  tailzied  fubjefts,  to  make  payment  to  thd 
faid  J  C,  &c.  {the  eight  younger  children  tcerc 
named) — my  brothers  and  flftcrs,  equally  amongft 
them,  (hare  and  fliare  alike,  (and,  failing  any  of 
them  by  death,  before  their  attaining  the  age  of 
21  years  complete,  the  deceafer's  fli^re  to  accrue 
and  belong  to  the  furvivors  of  them,  and  the  other 
younger  children  who  fliall  be  found  to  have  in- 
tereft in  the  faid  2500I.)  of  the  forefaid  fum  of 
656I.  I  OS.  Sterling,  being  82L  is.  3d.  Sterling 
to  each  of  the  forefaid  younger  childi^en,  and 
that  againft  the  term  of  Martinmas  next  to* 
come,  in  this  prefent  year,  with  a  fifth  part  more 
of  liquidate  penalty  in  cafe  of  failure,  together 

with 
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irith  the  due  and  legal  intereft  of  the  faid  fum  of 
656L  losr  Sterling,  from  the  term  of  Martinmas 
laft,  to  the  forelaid  term  of  payment,  and  yearly^ 
lermly,  and  proportionally  thereafter,  during  the 
not  payment  thereof;  declaring  always,  that 
I  have  already,  by  the  hands  of 
my  agent  and  cafliier,  p^id  ;to  the  fard 
my  mother,  the  year's  intereft  of  the  faid  fum> 
which  fell  due  from  Martinmas  to 

Martinmas  laft,  for  behoof  of  my  faid  yoimger 
brothers  and  fifters:  And  I  consent  to  the  re- 
GisTRATioN  hereof  in  the  books  of  Council  and 
Seffion,  or  other  Judges*  books  competent,  that 
ktters  of  horning,  on  fix  days  charge,*  and  all 
other  execution  neceflary,  may  follow,  on  a  de-. 
cree  to  be  interponed  thereto,  in  common  form  j 
and  for  that  purpcrfe  constitute 

MY  PROCURA-^ 

TORS,  &c.    In  witness  whereof,  &c. 

The  heir  of  entsdl,  in  the  courfe  of  his  ma- 
nagement, will  have  occafion  to  grant  the 
leafes,  either  under  the  entail,  or  under  the  aft 
of  Parliament.  Under  the  fame  ad,  it  may  be 
neceflary  for  him  to  grant  buildii^  leafes,  en- 
ter into  excambions  with  neighbouring  pro^ 
prietors,  or  to  grant  conveyances  to  vaflals  of 
theif  fuperiorities.  Thefe  deeds  vrill  proceed 
o»  a  narrative  of  the  entail,  or  of.  the  ftatute ; 

2  and 
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and  the  powers  exercifed  will  be  bounded  by 
the  terms  of  the  claufe  under  which  they  are 
executed.  In  all  fuch  deeds,  it  may  be  pru- 
dent to  infert  a  claufe,  declaring  that  they  fliall 
be  efFedual  to  the  extent  only  of  the  powers 
conferred  on  the  grantor  by  the  entail  or 
(latute. 

I  proceed,  then,  to  the  laft  head  of  this 
fubje<a,  that  of  Actions  connedted  with  the 
Entail. 


Actions  connected  with  the  Entail, 

Summons  of  Declarator  of  Irritancy  at  tlie  Instance 
of  a  Posterior  Heir  of  Entail  against  the  Heir 
in  Possession. 

George,  &c.  Our  lovite  A,  that  the  deceafed 
B,  by  his  bond  of  tailzie,  dated  ,  rcgif- 

tered  in  the  regifler  of  tailzies  ^  and  in 

the  books  of  Seflion  ,  resigned, 

surrendered,  upgave  and  overgave,  all  and 
WHOLE  the  lands  and  others  underwritten,  viz. 
'—(here  insert  tlw  laitds  contained  in  the  tailzie^ — in 
the  hands  of  his  immediate  lawful  fuperiors,  \^ 
favour  and  for  new  infeftmeiit  of  the  fame,  to  be 
made  and  granted  to  the  faid  B,  and  the  Heirs- 
male  lawfully  procreated  or  to  be  procreated  of 

bis 


1 
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kis  body ;  whom  failings  to  the  putfuer  and  the 
other  heirs  and  fubftitutes  |>articularly  mentioned 
^n  the  faid  deed  of  entail ;  and  that  always  with 
and  under  the  exprefs  burdens^  reftri&ions,  con- 
ditions, provifions,  refervations,  limitations  and 
irritancies  therein  contained  j  and  particular- 
ly, with  and  under  this  reftridion  and  limitation, 
that  it  fhould  not  be  lawful  to  any  of  the  heirs 
of  tailzie  t:o  fell,  alienate,  or  difpone,  redeemably 
or  irredeetnably^  dilapidate  or  put  away  the  faid 
lands  or  ^ftate,  or  any  part  thereof,  to  any  perfon 
or  perfons,  for  any  caufe  or  qccaiion^  whether 
onerous  or  gratuitous,  nor  to  contrad  or  take  on 
de^ts,  nor  grant  wadfets  for  the  fame,  nor  annual- 
rents  or  annuities  furth  c^  the  faid  lands,  nor  dd 
any  ather  ad  or  deed,  direftly  or  indirectly,  by 
which  t^  faid  i^nds,  or  any  part  thereof,  might 
be  adjudged,  afieded,  burdened,  or  evi&ed  ;  and 
under  this  provifion,  as  it  is  thereby  fpecially 
provided  and  declared,  ^  That  if  it  fhali  happen 
any  of  |he  heirs  of  entail  above  mentioned  td 
contravene  the  provifions  and  limitations  here* 
in  written^  or  any  of  them,  then,  and  in  that 
cafe,  all  fuch  afls  and  deeds  of  contravention 
are  not  only  declared  void  and  null  to  all 
intents  and  purpofes,  in  the  fame  manner  aid 
if  they  had  never  been  granted,  but  the  heirs 
fo  contravening  fhali;  ipso  facto^  amit  and 
forfeit  all  right  to  the.  lands  and  eftate  above 
mentioned  \  and  the  fame,  md  the  right 
VOL;  Vi  *        U  *  thereto 


jod  DECL*  OP  IRRITANCY  AT  THE  IKSTAfTCli' 

*' thereto,  fcall  accrefce  and  belong  t^  the  next 
''  heir  of  tailzie  fubftituted  to  the  contravcner 
"  who  fhall  happen  to  be  alive  at  the-  time,  to:* 
*  whom  it  fhall  be  lawful  to  ferve  heif  to  the  im- 
*■  mediate  prcdeceflbr  of  the  contra vener,  and  tO' 
^  eftablifh  his  right  by  reduftion  and  declarator,- 
*.  or  by  adjudication,  or  by  any  other  method 
^  as  law  direftS :  nor  (hall  it  be  competent  to  the 
^  perfon  who  contravenes,  and  incurs  an  irritan- 
^  cy,  to  purge  the  ftme  when  once  incurred,  ** 
Yet  true  W  is,  that  C,  only  fon  of  the  faid  &, 
after  making  up  tftles  to  the  faid  eftute,  and  pof- 
feffing  the  fame  for  fome  time  under  the  fbrefaid 
tailzie  as  one  of  the  heirs  therein  called,  has,  in* 
violation  of  the  conditions,  provifions,  reftridion^, 
Ihnitations,  claufes  irritanf,  and  others  containec^ 
in  the  faid  deed  of  tail:^e,  sold  and  disponed  the 
\<^hoIe  or  great  part  of  the  land^and  oAers  there- 
in contained,  and  after  diefcribed>  .to  the  feveral 
perfons  after  written,  viz. — {here  insert  the  parti' 
eular  portions  of  the  lundjs  disponed^  cmd  the  rights 
wherebg  the  contrcpvener  has  cmiveyed  tJiem  (Ovayfy 
-^and  that  the  purfuer,  being  one  of  the  heirs  fub- 
ftitutes  called  by  the  forefaid  deed  of  tailzie  tor 
the  fucceffion  of  the  lands  and  others*  therein 
contained,  is  entitled  to  prevent  t<hofe  alienations 
from  taking  eSedt,  and  has  good  and  undoubted' 
right  to  profecute  the  adion  of  declarator  of  ir* 
ritancy  after  mentioned:  Therefore,  it  ought' 
,ftnd  SHOULD  be  found  and  deglarsd^  by  decree" 
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bf  the  Lords  of  our  Council  and  Scflion,  that  the 
Md  C  has  fold  and  dilboned  the  lands  and  others 
above  fpecified  to  the  feveral  perfons  before  men- 
tioned, contrary  to  the  limitations  of  the  fore- 
faid  deed  of  entail  j  and  has  thereby  incurred  an 
irritancy  of,  and  amitted,  loft  and  forfeited,  his 
right,  title  and  interest,  to  the  whole  entailed 
lands  and  others  mentioned  in  the  faid  deed  of 
entail;  and  that  his  right,  title  and  intereft  there* 
in,  is  now^  and  Ihall,  in  all  time  comings  be  void 
and  extind  ;  and  that  the  faid  lands  and  others, 
with  the  rents,  mails  and  duties  of  the  fame, 
have  now  fallen,  devolved  and  accrefced,  and  do 
now  belong  to  the  puriuer  as  the  next  heir  ap- 
pointed to  fucceed  by  the  faid  deed  of  eiitail,  and 
that  free  and  difburdened  of  the  forefaid  difpo- 
fitions  and  infeftments,  aiid  all  other  zA$  done 
and  deeds  granted  by  the  faid  C,  contrary  to  the 
terms  of  the  faid  deed  of  entail^  in  the  fame  man^ 
her,  and  as  fiilly  and  freely  in  every  refpeft,  as^  if 
the  faid  defender  had  never  been  in  the  pofleflion 
of  the  faid  eftate  j  after  the  form  and  tenor  of  the 
faid  deed  of  entail,  and  laws  and  daily  practice  ojf 
Scotland,  ufed  and  obferved  in  the  like  cafes  inl 
all  points,  as  is  alleged.     Our  will  is^  ka 
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Summons  at  the  Instance  of  an  Heir  of  J^ntail  iir 
Possession^  for  ascertaining  the  Amount  of  ike 
Ea:penses  of  Improvements  made  hy  him^ 

George,  &c.^  Whereas  ft  is  humbly  meant 
and  fliown  to  us  by  our  lovite  A,  proprietor  of 
the  entailed  eftate  of  C,  lying  in  the  parifli  of  D,, 
and  flieriffdom  of  E,  that  by  an  aft  of  Parlia* 
ment  paffed  in  the  loth  year  of  our  reign,  c.  51^ 
intituled,  '  An  aft  for  encouraging  the  improve- 
ment of  lands  in  Scotland,  heW-  under  fettle- 
ments  of  ftrift  entail, '  it  is,  inter  dlia\  enafted, 
That  every  proprietor  of  an  entailed  eftate  who- 
lays  out  money  in  enclbfing,  planting,  or  drain- 
ing, or  in  erefting  farm-houfes  and  offices  for 
the  fame,  fhall  be  a  creditor  to  the  fucceedihg 
heirs  of  entail  for  three  fourths  of  the  money 
fo  laid  out,  provided  that  the  claim  againft  the 
fucceeding  heir  fhall  not  exceed  four  yeari 
free  rent  of  tlje  entailed  eftate  as  at  the  firft 
term  of  Whitfunday  after  the  death  of  ther 
heir  who  expended  the  money :  That  notice^ 
of  the  intended  improvements  be  made  in 
writing,  three  months  at  ieaft  before  they  are 
begun,  to  the  next  heir  after  the  heirs^  of  the 
*^  proprietor's  body ;  or,  if  that  heir  be  not  within 
^  Great  Britain  or  Ireland,  to  his  neareft  relation 
*  by  the  father,  or  to  his  faftor  or  attorney,  and 
*^  a  copy  of  the  notice  lodged  with  the  fheriff  or 

*  flewart 
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"*  ftewart  clerk  of  the  county  where  the   lands 

*  lye;  and  that,  annually,  within  four  months 
^  after  Martinmas,  an  account  of  the  fums  ex- 
^  pended  during  the  year  preceding  that  term, 

*  with  the  vouchers,  be  lodged  with  the  Iheriff 

*  or  ftewart  clerk :   And  it  is  enaft^d,  that  the 

*  executors  or  affignees  of  the  heir  who  expended 

*  the  fame,  may,  after  one  year  from  his  death, 
^  demand  payment  froni  the  fucceeding  heir, 
^  with^intereft  from  the  tcrixi  when  that  heir's 
^  right  to  the  rents  commenced.  *  And  by  a 
pofterior  claufe  of  the  fame  ftatute,  it  is  enaftecj, 
^  That  any  heir  of  entail,  after  having  complet- 
^-  ed  the  improvenr&nt  of  all  or  any  part  of  the 

*  eftate,  may  bring  an  action  before  the  Court  of 
•Seffion,  or  the  SheriiF,  in  -which  he  fhall  call 
"*  the  heir  next  entitled  to  fucceed  after  the 
^  heirs  of  his  own  body,  for  afcertaining  the 
^  amount  of  the  charge  againft  the  fucceeding 

*  heirs  of  entail.  ^  That  the  purfuer  has,  dur- 
ing his  polfeilion  of  the  faid  entailed  eftate,  laid 
out  in  encloftng,  planting,  and  ereding  farm- 
faoufes  and  offices  thereon,  the  fum  of  i2ool.  Ster- 
ling, conform  to  accounts  and  vouchers  thereof 
vlodged  with  the  flieriff-clerk  of  the  faid  fheriff- 
dom  of  E,  within  which  the  faid  entailed  eftate 
iycs,  in  terms  of  the  ftatute  before  mentioned  j 
intimation  of  which  improvements  was  duly  made 
in  writing  to  F,  the  next  heir  of  entail  entitled 
10  fucceed  after  the  heirs  of  the  purfuer's  body, 

U  3  confor?B 


310    SUM*  FOR  ASCERTAINING  IMPROVEMENTSl  * 

conform  to  inflruments  taken  thereupon  in  the 
hands  of  G,  notary  public,  dated  } 

a  copy  of  which   intimation  was  Hkewlfe  lodged 
AVith  the  faid  flieriff  clerk  of  the  faid  county  of 
E<,  in  terms  of  the  ftatate  ;  ^s  extmds  of  the  faid 
accounts,  vouchers  and  intimation,  all  under,  the 
hands  of  the  faid   fheriff- clerk,  more  fully  bear : 
That  the  purfuer  being  defirous  that  the  amount 
of  the  charge  againft  the  fucceeding  heirs   of  en- 
tail, for  the  aforefaid  improvements  made  by  him^ 
ihould  be  afcertained  in  terms  of  the  aforefaid 
ftatute:  Therefore,  it  ought  and  should  be 
FOUND  and  declared,,  by  decree  of  the  Lords 
of  our  Council  and  Seflion,  that  the  expenfes  laid 
out  by  the  purfuer  in  enclofing,  planting,  and  e- 
refting  farm-houfes  and  offices  on  the  faid  entail- 
ed eftate,  previous  to  the  day  of 
amount  to  the  forefaid  fum  of  1 200I.  Sterling ; 
and  that  the  faid  F,  and,  failing  him,  the  next 
heir  who  is  entitled  to  fucceed  after  the  heirs  of 
the  purfuer*s  body,  (hall  be  liable  to  the  heirs, 
executors,  or  aflignees  of  the  purfuer,  in  900I. 
Sterling,  being  three  fourth  parts  of  the  forefaid 
fum  of  1200I.,  with  interefi  of  the  faid  900!. 
Sterling  from  the  term  when  the  faid  F,  or  other 
heir  next  entitled  to  fucceed  after  the  heirs  pf 
the  purfuer's  body,  their  right  to  the  rents  of  the 
forefaid  lands  fliall  commence ;  conform  to  the 
forefaid  ad  of  Parliament,  accounts  and  vouchers 
^ibelledj  and  laws  and  daily  praftice  of  Scotlapd 
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^fed  and  dbferved  an  the  like  cafes,  in  all  points^ 
as  is  alleged.     Our.  will  is,  -&€. 


.Summons  M  the  imtance  of  the  Executors  ^  an 
Heir  of  Entail^  against  the  Heir  succeeding  in 
Jhe  Estate^  for  the  Exjpenses  laid  out  in  Improve- 
ments upon  t/ie  Act  of  the  i  oth  of  his  present 
Majestif, 

George,  &c.  Whereas  it  is  humbly  meant 
-and  Ihown  to  us-  by  our  lovite  A,  fifter-german 
and  executor  qua  neareft  in  kin  decerned  ^and 
xronfirmed  to  the  4eceafed  B,  conform  to  her  con- 
^rmed  teftament  expede  before  the  ComraiiTaries 
-of  5  the  day  of  :  That  by  an 

aft  of  Parliament  paffed  in  the  loth  year  of  our 
Teign,  c.  5i,,  entitled,  *  An  aft  for  encouraging 
^  the  improvement  of  lands  in  Scotland  held  un- 

*  der  fettlements  of  drift  entail,  '  it  ^s  inter  aUa 
cnafted,  '  That  every  proprietor  of  an  entailed 

*  eftate^who  lays  out  money  in  enclofing,  plant- 
ing or  draining,  or  in  erefting  farm  houfes,  and 
offices  for  the  fame,  fliall  be  a  creditor  to  the 
fucceeding  heirs*  of  entail  for  three-fourths  of 
the  money  fo  laid  out,  provided  that  the  claim 
againft  the  fucceeding  hefr  fhall  not  exceed 
four  year's  free  rent  of  the"  entailed  eftate,  fas 
at  the  firft  term  of  JiV^hitfunday  after  the  death 
of  the  heir  who  expended  the  money ;  and 
ihat  the  executors  or  afligns  of  the  heir  who 

U  4  *  expended 
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^  expended  the  fame,  may,  after  one  year  from 
^  his  death,  demand  payment  from  the  fucceed- 

*  ing  heir,  with  intered  from  the  term  when  that 

*  heir's  right  to  the  rents  commenced  j  and,  in 

*  cafe  of  non-payment,  fue  him  before  the  Court 

*  of  Seffion  therefor.  *  And  by  a  pofterior  claufo 
of  the  faid  ftatute,  it  is  enafted,  '  That  if  any 
**  heir  of  entail  fhall  refufe  to  pay  the  money  re- 
f  quired  of  him  for  improvements,  and  if  decree 
^  ihall  be  recovered  for  the  full  fum  demanded, 
^  then  the  defender  (hall  be  liable  in  full  cofts  of 

*  fuit.  '  That  the  faid  B,  who,  pofieifed  the  en- 
tailed eftate  pf  C  as  heir  of  entail  therein,  did, 
during  his  pofleilion,  lay  out,  in  enclofmg,  plant- 
ing,  and  ereding  farm  houfes  and  offices  thereon, 
the  fum  of  i2ool.  Sterling,  conform  to  accounts 
and  vouchers  thereof  lodged  with  the  iheriff-clerk 
of  the  iheriflfdom  of  D  within  which  the  faidentailed 
eftate  lies,  in  terms  of  the  ftatute  before  mentioned; 
intimation  of  which  improvements  was  previouily 
made  in  writing  to  E,  the  next  heir  of  entail  af- 
ter the  heirs  of  the  faid  B*s  body,  conform  to  in- 
ftruments  taken  thereupon  in  the  hands  of  F  no* 
tary  public,  dated  ,  a  copy  of  which 
intimation  was  likewife  lodged  with  the  Sheriff*- 
clerk  of  the  faid  county  of  D  in  terms  of  the  fta- 
tute i  as  extrads  of  the  faid  accounts,  vouchers 
^d  intimation,  under  the  faid  Sheriff-clerk's  hand, 
pore  fully  bear :  And  although  the  purfuer,  as 
ej^ecutor  fprejpiid,  ha$  often  defired  and  required 

the 
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the  faid  E,  who  fucceeded  the  faid  B  as  heir  of  en«  ^ 
tail  in  the  forefaid  eftate  of  C  to  make  payment 
to  her,  in  terms  of  the  ftatute,  of  three-fourth 
parts  of  the  forefaid  fum  laid  out  by  the  faid  B 
in  improvements  upon  the  faid  eftate,  with  intereft 
thereof  from  the  term  of 

when  his  right  to  the  rents  thereof  commenced, 
YET  he  refufes,  at  leaft  delays  fo  to  do :  There- 
fore, the  faid  £  ought  and  should  be  de- 
cerned and  ordained,  by  decree  of  the  Lords 
of  our  Council  and  Seffion,  to  make  payment  to 
the  faid  purfuer,  as  executor  forefaid,  of  the  fum 
of  90ol*  Sterling,  three  fourth  parts  of  the  fore- 
faid fum  of  1200I.  Sterling,  laid  out  by  the  faid 
deceafed  B  in  improvements  on  the  faid  eftate  of 
C,  and  intereft  of  the  faid  pool.  Sterling  from  the 
forefaid  term  of  when  the  faid  E's 

right  to  the  rents  of  the  faid  eftate  commenced, 
and  alfo  of  Sterling  as  the  expenfes  of  this 

procefs,  and  of  extrading  the,  decree  to  follow 
hereupon  ^  conform  to  the  forefaid  aft  of  Parlia- 
ment»  accounts  and  vouchers  before  mentioned, 
;ind  laws  and  practice  of  Scotland  ufed  and  ob- 
ferved  in  the  like  cafes,  in  all  points,  a^  is  alleged. 

pUR  WILX  18,  &c. 


Summons 
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Sunmans  at  ffie  mstcmce  of  the  Executor  of  wn 
Heir  of  Entail^  against  the  Heir  succeeding  in 
tfie  Estate^  for  tfie  Ejcpenses  laid  out  in  building 
a  Mansion-house^  upon  t/ie  Act  of  tJte  i  otk  o^. 
kis  present  Majesty. 

m 

<^EORGE,  &c.  Whereas  it  is  humbly  meant 
and  (hown  to  us  by  our  iovite  A,  fifter-german 
and  executor  qua  neareft  in  kin  decerned  and 
confirmed  to  the  deceafed  B,  conform  to  his  con- 
firmed teftament  expcde  before  the  Commiffaries  of 
the      day  of  ,  That  by  an  aft  of  Par- 

liament paffed  in  the  lothyear  of  our  reign,  c.  51, 
entitled,  '  An  aft  for  encouraging  the  improvc- 

*  ment  of  lands  in  Scotland  hejd  under  fettle- 

*  ments  of  ftridl  entail, '  it  is  inter  alia  enafted, 
'  That  every  heir  of  entail  who  lays  out  money 
^  in  building  or  repairing  a  manfioti  houfe  or 

*  offices  upon  his  eftate,  or  in  adding  to  them, 

*  Ihall  be  a  creditor  to  the  next  fucceeding  heir 

*  of  entail  for  three  fourths  of  the  money  ex- 
^  pended  by  him,  provided  that  the  fums  fo  laid 
^  out  fhall  not  be  effeflual  to  conftitute  a  claim 

*  againft  the  fucceeding  heir  for  more  than  two 

*  years*  free   rent  of  the  eftate^   as  at  the  firft 

*  term  of  Whitfunday  after  the  death  of  the  heir 
^  who  expended  the  money  claimed ;  and  that 
^  thofe  in  th«  right  of  the  claim  on  account  of 

*  that 
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^  that  expenfe,  may  demand  payment  from  the 

*  fucceeding  heir  after  one  year  from  the  death 

*  of  him  who  expended  the  money,  with  interefl: 

*  from  the  term  at  which  the  heir's  right  to  the 

*  rents  commenced ;  and  in  default  of  payment 

*  within  •  three  months   of  fuch  requifitlon,  may 

*  fue  the  heir  therefor  before  the  Clourt  of  Sef- 

*  fion.  *     That  by  another  claufe  of  the  fame  fta- 
tute,  it  is  enafted,  *  That,  if  any  heir  of  entail 

*  fhall  refufe  to  pay  the  money  required  of  him 

*  for  improvements,  and  if  decree  (hall  be  reco- 

*  vered  for  the  full  fum  demanded,  then  the  de- 

*  fender  fliall  be  liable  in  full  cofts  of  fuit ;  * 
which  rule  is  declared  likewife  to  take  place  with 
regard  to  the  money  laid  out  in  building  or  re- 
pairing the  manfion-houfe.  .  That  the  faid  B, 
who  poffeffed  the  entailed  eftate  of  C,  as  heir  of 
entail  therein,  did,  during  his  pofleffion,  lay  out 
the  fum  of  1200I.  Sterling,  in  building  a  man- 
fion-houfe  and  offices  thereon,  conform  to  ac- 
counts  and  vouchers  thereof,  lodged  with  the 
fheriff-clerk  of  the  fheriffdom  of  E,  within  which 
the  faid  entailed  eftate  lyes,  in  terms  of  the  fta- 
tute  before  mentioned ;  intimation  being  previ- 
oufly  made  in  writing  to  E,  the  next  heir  of  en- 
tail after  the  heirs  of  the  faid  B*s  body,  conform 
to  inftruments  taken  thereupon  in  ihe  hands  of 
F  notary-public,  dated  ;  a  copy  of 
which  intimation  was  likewife  lodged  with  the 
fherifF-clerk  of  the  feid  county  of  D  in  terms  of 
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the  flatute;  as  extracts  of  the  faid  accounts, 
vouchers,  and  intimation  under  the  faid  fheriff- ' 
clerk's  hand  more  fully  bears.  And  although 
the  purfuer,  as  executor  forefaid,^  has  often  de- 
fired  and  required  the  faid  £,  who  fucceeded  the 
faid  B  as  heir  of  entail  in  the  forefaid  eftate  of 
C,  to  make  payment  to  her,  in  terms  oT  the  fkzr 
tute,  of  three  fourth  part«  of  the  forefaid  fum  laid 
out  by  the  faid  B  in  building  the  faid  maniion* 
houfe  and  offices  upon  the  faid  eftate,  with  inte- 
reft  thereof  from  the  term  of  when  bjs 

right  to  the  rents  thereof  .commenced,  yet  he  rc- 
fufes,  at  leafl:  delays  fo  to  do:  Therefore  the 
faid  E  ought  and  should  be  decerned  and  or- 
dained, by  decree  of  the  Lords  of  our  Council 
and  Seffion,  to  make  payment  to  the  faid  purfu- 
er  as  executor  forefaid,  of  the  fum  of  gocL  Ster- 
ling, being  three  fourth  parts  of  the  forefaid  fum 
of  1 200I.  Sterling  laid  out  by  the  faid  deceafed  B, 
in  building  the  faid  manfion-houfe  and  offices  on 
the  faid  eflate  of  C  ;  and  interefl:  of  the  faid  900L 
Sterling  from  the  forefaid  term  of  when 

the  faid  E's  right  to  the  rents  of  the  faid  eftate 
comm^ced  j  and  alfo  of  Sterling,  as  the 

expenfes'  of  this  procefs,  and  of  extra&ing  the  de- 
cree to  follow  hereupon  ;  conform  to  the  forefaid 
aft  of  Parliament,  accounts  and  vouchers  before 
mentioned,  and  laws  and  praftice  of  Scotland  ul^d 
and  obferved  in  the  like  cafes,  in  all  points,  as  is 

alleged^     Our  will  is^  &c. 

Redeemable 


BOND  OF  ANNUITY  BY  HEIR  OF  ENTAIL.    JI/ 


Medeemahk  Bond  (^  Annuity  wer  an  Entailed 

Estate. 

I,  A,  heritable  proprietor  of  the  lands  and  {He- 
ritages after  mentioned,  grant  me  to  have  borrow- 
ed and  received  from  B  the  fum  of 
Sterling,  as  the  purchafe  money  of  the  annuity 
aft^r  mentioned:  In  conlideration  whereof,  I  here* 
by  BIND  and  oblige  ttiyfelf,  and  my  heirs,  execu- 
tors, and  fueceffors  whatfoever,  without  the  bene- 
fit of  difcuffion,  to  make  payment  to  the  faid  By 
and  his  heirs,  fucceffisrs  and  affignees,  of  a  free 
yearly  annuity  or  annualrent  charge  of 
Sterling,  and  that  yearly,  and  each  year  during 
my  natural  life,  and  whife  the  faid  annuity  (hall 
remain  unredeemed  by  me ;  and  that  by  equ^l 
half  yearly  payments,  on  the  day  of  , 

and  day  of  in  each  year  ;  ben 

ginning  the  firft  payment  on  the  day  of 

,  in  the  year  %  to  anfw^r 

'  the  firft  half  year's  ammity  ;  and  the  tiext  pay- 
ment of  ,  on  the  day  of 
thereafter,  to  anfwer  the  next  half  yeat^s  annuity  ^ 

-and  fo  forth  by  the  fame  payments,  at  the  fai^ 

day  of  ,  and       ^  day  of 

in  each  fubfequent  year  during  my  life,. 

atid  while  the  faid  annuity  is  unredeemed ;  and  a 

proportional  part  of  the  faid  annuity  or  yearly  fum 

from  the  time  which  may  dapfe  between  the  laft 

half 
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half  yearly  payment,  and  the  day  of  my  deceafe ; 
together  with  a  fifth  part  more  of  each  term's 
payment  of  liquidate  penalty  and  expenfes  in  cafe 
of  failure,  and  the  due  and  lawful  intereft  of  the 
laid  annuity,  from  the  refpeflive  terms  of  pay- 
ment thereof  during  the  not  payment.  And  fur* 
THER,  for  greater  fecurity  to  the  faid  B,  I  the 
laid  A  have  sold,  alienated  and  disponed^ 
as  1  do,  by  thefe  prefents,  but  with  and  under  the 
exprefs  provifions  and  declarations  herein  after 
inferted,  and  no  otherwife,  sell,  alienate  and 
DISPONE,  to  and  in  favour  of  the  faid  B,  and  his 
heirs,  fucceflbrs  or  affignees,  all  and  whole  the 
lands  and  barony  of  D — (Here  describe  the  lands 
Jrom  tJie  title-deeds) — with  the  whole  parts,  pendi- 
cles, and  pertinents  of  the  faid  lands,  barony,  and 
other  heritages  before  difponed,  together  with  all 
right,  title  and  intereft,  which  I  the  faid  A  had 
pr  may  have  in  and  to  the  lands  and  heritages  a- 
forefaid;  and  that  for  and  in  real  fecurity  to 
the  faid  B  and  his  forefaijds,  of  the  faid  annuity  of 
Sterling  yearly,  and  each  year  during  my 
natural  life,  and  while  the  faid  annuity  remains 
unredeemed  by  me,  and  that  by  equal  half  yearly 
payments  on  the  day  of  ,  and 

day  of  in  each  year,  begin- 

ning the  iirft  payment  on  the  day  of 

in  the  year  ,  to  anfwer  the  firft  half  year's 

annuity  J  and  the  next  payment  of  Ster- 

ling, on  the  day  of  thereafter,  to 

anfwer 
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anfwer  the  next  half  year's  annuity  j  and  fo  forth 
by  the  fame  payments  at  the  Aiid  day  of 

,  and  day  of  ,  ia 

each  fubfequet^t  year  daring  my  life,  and  while 
the  faid  annuity  is  unredeemed  ;  and  a  propor- 
tional part  of  the  faid  annuity  or  yearly  fum,  from 
the  time  which  may  elapfe  between  the  laft  half 
yearly  payment  and  the  day  of  my  deceafe ;  to- 
gether alfo  with  one  fifth  part  more  of  each  term's 
payment  in  name  of  liquidated  penalty  and  ex« 
penfes  in  cafe  of  failure,  with  the  due  and  lawful 
intercft  of  the .  faid  annuity  from  the  refpeftive 
terms  of  payment  during  the  not-payment :  De- 
claring alway's,  ad  it  is  hereby  exprefsly  pro- 
vided and  declared,  that  as  I  hold  and  ei\joy 
the  forefaid  lands  and  eftate  xmder  a  fettlement  of 
ilridt  entail  executed  by  the  deceafed  £,  whereby 
I  am  prohibited  from  alienating  or  incuitibering 
the  faid  lands  and  eftate  to  the  prejudice  of  the 
fubfequient  heirs  of  tailzie,  therefore,  the.  faid 
B,  by  acceptance  of  thefe  prcfents,  hereby  agrees, 
and  BINDS  himfelf  and  his  forefaids,  that  no  ad* 
judication,  or  other  procefs  or  diligence,  to  fol- 
low or  to  be  ufed  upon  this  difpoiition  and  fecu- 
rity,  and  infeftment  to  follow  hereon,  at  their  in- 
fiance,   ihall  afFeft.  the  lands  and  eftate  hereby 
difponed,  or  the  rents  or  duties  thereof,  except 
during  my  life  ;  nor  ihall  the  faid  obligation,  dif- 
pofidon  and  infeftment,  or  any  procefs,  diligence, 
and  execution  to  follow  thereon,  anywife  afFe£t, 
or  operate  to  infringe,  the  right  of  any  other  per- 

foh 
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fon  or  perfons  when  they  fucceed,  or  become  en- 
titled to  fucceed  to  me,  as  heirs  of  tailzie  in  the 
faid  lands  and  eftates,  excepting  in  fo  far  as  they 
may  otherwifc  reprefent  me  ;  but  this  difpofition 
in  fecurity,  and  infeftment  to  follow  hereon,  and 
the  ai&gnation  to  the  rents  and  duties  after  infert* 
ed,  and  all  procefs,  diligence,  land  execution  fol* 
lowing  upon  the  fame,  or  upon  th6  perfonal  obli* 
gation  granted  by  me  as  a£drefaid,  fliall,  at  and 
immediately  upon  my  deceafe,  become,  ipso  facto^ 
void  and  null  as  again^  the  faid  lands  and  eftates, 
tnd  the  heir  of  tailzie  fucceeding  thereto,  and  the 
rents  thereof,  other  than  the  rents  which  may  be 
then  due,  and  'rt^hich  would  belong  to  my  execu- 
tors, if  not  affigned  by  me :  In  which  lands  amd 
heritages  in  fecurity  for  the  pnxpofies  aforefaid,  and 
under  the  proviiions  and  declarations  above  ex^- 
preffed,  I  bind  and  o!bl.ige  tnyfelf,  upon  my  own 
charges,  duly  and  Efficiently  to  infeft  and  seise 
the  faid  B  and  his  forefaids,  by  two  feveral  infeft- 
ments  and  manners  of  holding,  the  one  thereof 
to  be  holden  of  me,  in  free  blench,  for  payment 
of  a  penny  Scots  money  bH  the  ground  of  the  faid 
lands,  at  Whitftmday  yearly,  if  aifeed  only  5  and 
the  other  from  me  and  my  forefaids,  of  our  im- 
mediate lawful  ffjperiors,  in  the  fame  way  as  I 
hold  or  may  hold  the  fame  myfelf,  and  that  by 
confirmation :  ANi>  I  feiND  and  oblige  myfelf  to 
grant  all  other  deeds  that  may  be  neceffary  eflfec* 
tually  to  veft  the  forefaid  lands  and  heritages  in 
the  perfons  of  the  faid  B  and  his  forefaids  in  fecu* 

,       1  rity^ 
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fitjj  and  \yith .  the  declarations  aforefaid,  contain- 
ing procujatorles  of  refignation,  and  all  other 
claufes  ufvial;  and  alfb  to,  warrant  th^  forefaid 
)an(ls  and  heritages,  bnd  this  convi^yance  .thereof 
in  fec.urity,  and  the  infeftmeiit  to  follow  hereon, 
to  be  free,  fafe  and  fur^,  to  (he  faid,  B  and  bis 
forefaids,  at  all  hands  }  but  always  with  and  un^ 
der  the  prqvifioiis  and ,  declarations  before  infer  t- 
cd  ;  And  fuHthkr,  I  heteby.  assjlg^t,  .convey 
and  MAKE  ovBR,  to  the.faid  B  and  his  for0faids> 
t}ie  rents  and  duties  of  the  forefaid  land3  and  he^- 
ritages,  from  and  fln&e  the  term  qf  ^ 

and  for  all  the  years  gnd  terms  thereafter  during 
my  life  and  the.  not  redemption^  ai^q  al$o  the 
writs,  righfs^  titles  and  evidents,  and  tacks  or 
leafes,  made  or  to  be  made  of  the  faid  lands  and 
9 ther  heritages  aforefaid^  with  full  power  tolbe 
faid  B  and.  his,  forefaids  to  enter  into  poffeffioxi,  and 
levy  ^nd  receive  the  faid  rents  and  profits  duritig 
my  life,  as  in  my  ftead  and  place,  to  the  eSe& 
that  he  and  his  forerai4s  may  be  enabled  to  apply 
the  faid  rents  and  profits,  ia  the  firft  place,  to  the 
payment  of  the  faid  annuity,  in  cafe  I  (hall  fail  ia 
the  regular  payment  thereof,  and  all  the  charges 

may  be  put  to  in  receiving  the  fame  and  in- 
demnifying himfelf,  he  and  his  forefaids  always 
rendering  the  furplus,  if  any  be,  to  me}  de- 
claring, PARTICULARLY,  that  he  may  enter 
upon  fuch  parts  of  the  fprefaid  lands  and  others 
^nly  as  he  fball  think  proper ;  and  chat  he  (ball 

VOL,  V.  *        X  be 
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he  entitled  to  deduft  the  faiari^s  of  fadors,  or  i^^ 
'  ceivers,  to  be  appointed  by  him,  and  all  odier 
realbnable  charges  ;  and  that  he  fhall  not  be  liabk 
to  do  exa£t  diligence,  and  fhall  be  liable  only  for 
(be  a^al  intromiffions  of  bimfelf  and  his  fadors  j 
•and  that  he  may  quit  and  r^fiHne  poSeffion  at 
pleafure  i  Whioh  affignadon  I  likewife  bind  and 
OBLIGE  myfelf  to  warrant  to  the  laid  B  and  his^ 
forefaidsy  from  all  fa£ls  or  deeds  done,  or  to  be 
.done,  by  me,-  prejudicial  hereto,  and  to  his  right 
under  the  fame:  And  FUigiTHfiR  declaring,- 
diat  the  forefaid  perfonal  obligation,  and  the  real 
right  under  thefe  prefent«,  and  infeftment  o)c  dili- 
gence to  follow  hereon,  feall  nowife  be  held  as 
inconfiflent,  butt  ic  filall  be  m  the  power  of  the 
creditor  and  his  fbrefaids  to  operate  on  atiy  or 
^pon  the  whole  of  th«  rights  in  their  perfons  at 
pleafure,  iii  order  to  recover  and  make  efieduar 
what  may  be  due  from  time  to  time :'  And,  last- 
ly, I  hereby  bind  and  oblige  myfelf  to  make^ 
|he  writ&  and  evidentr  of  the  lands^  and  heritages-' 
aforefaid,   and  alio  the  tacks  or  leafes  thereof, 
furthcoming  to  the  laid-  B  and  his  forefaids,  on- 
all  occafions  neceffary.    And  r  confent- to  the  re- 
giftration  hereof  in  the  books  of  Council  and  Set 
«fion,    or   any  other   Judges'   books  competent, 
therein  to  remain  for  prefervation  j  and,  if  need- 
ful, that  letters  of  horning,  on  fix  days*  charge, 
and  all  other  execution  competent,  may  pafs  on  a 
decree  to  be  interponed  hereto,  in  common  form  r 
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for  whtch  purpdSEb  I  coiiftitute 

my  procurators ,  &c. 
Moreover,  that  th^  Iaid.B  and  hiis  forcfeids  may 
be  the  more  i^eadily  ihfeft  and  feifed  in  th^  lands 
a»d  other  heritages  difponed  in  fecmrity  as  afore- 
faidy  for  the  pur|To£es,  to  be  hblden  in  tnanner,  ahd 
under  the  provilions  and  declarations  before  fpe- 
cified,  I  the  faid  A  hereby  delire  and  require 
you 

and  each  of  you,  conjuhfily  and  feverally,  my 
bailliei  in  that  part,  to  this  effect  fpecially.confti- 
tuted,  that,  on  fight  hereof,  ye  pass  to  the  ground 
of  the  laiids  and  oth^s  herein  before  ddcribed,  re- 
fpe^ively  and  fucceflively,  and  there  give  and  de* 
liver  to  the  faid  B  and  his  fbrefaids,  heritable  ftate 
lend  fafixie,  i^eal,  afhial,  and  corporal  pofleilion, 
of  ALL  and  WHOLE  the  forefaid  lands  and  others 
hereby  difponed  in,  fecuri^  ai  aforefaid,  lying  and 
defcribed  as  aforefaid,  and  here  held  ds  repoitisd 
brevitatis  causary  and  that  for  and  in  real  fecuri- 
ty  t6  the  faid  B,  and  his  heirs  and  aifignees,  of  the 
faid  annuity  of  ^     Steiding  yearly,  and  each 

^ar  during  my  natural  life,  and  while  the  (aid 
aimuity  remains  unredeemed  by  me }  aiid  that  by 
equal  half  yearly  payments  on  the  day  of 

and  day  of  in  each 

year^  beginning  the  firft  payment  of 
ton  the  day  of  in  the  yeat  , 

to  anfwer  the  firft  half  year's  annuity  j  arid  the 
joext  paynient  on  the  day  of 

X  3  thereafter^ 


.'**\ 
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thereafter,  to  anfwer  the  next  half  year's  annuityi^' 
and  fo  forth  by  the  fame  payments  at  the  faid- 

day  of  ,  and  day  of 

in  ekch  fobfequent  year  dikring  my  K&,  and  whiib 
the  faid  annuity  is  unredeemed,  and  a  proportion* 
'al  part  of  the  faid' annuity  or  year  lyfum,*  from  the 
time  which  may  elapfe  between  the  lad  half  year- 
ly payment,  and  the  day  of  my  deceafe ;  toge- 
ther alfo  with  a  fifth  part  more  of  each  term's  pay- 
ment in  name  of  liquidate  penalty  and  expenfes, 
in  cafe  of  failure ;  and  the  due  and  lawful  intereft 
of  the  faid  annuities  from-  the  refpe£liv€  t^ms  of 
payment  thereof,  during  the  not  payment;  but 
always  with  and^  under  the  provifions  and  declara- 
tions- contained  in  the  preceding  difpofition  in  fe- 
curity,  andno'Otfaerwife ;  and  that  by^elivery  to 
the  faid  B  and  bis  forefaids,  or  to  their  certain  aN 
tomey  or  attomies,  in  their  names,  bearers  hereof, 
of  earth  and  (tone  of  the  gi^nd  of  the  forefeid 
lands  and  heritages^  a  penny  money  for  the  fatd 
annuity,  and  any  other  fymbols  that  may  be  t^ 
fual  and  requifite  i  and  this  in  noways  ye  leave 
undone.  The  which  to  do,  I  hereby  commit  to 
you,  and  each  of  you,  my  faid  baillies,  full  power 
by  this  my  precept  of  fafine,  direded  to  yoii  for 
that  effed.    In  witness  whireof^  &c. 


» 
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II.    Of  Marriage  Settlements 

We  come  now  to  a  Tubjedt  peculiarly  In- 
tereftmg  to  the  conveyancer,  fince,  to  entitli^ 
him  to  put  his  hand  to  flie.  framing  of  a  mar- 
riage contraft,  it  is  ndt  a  mere  knowledge  of 
the  form  of  the  deed  that  is  fufficient,  but  a 
deep  and  extenfive  knowledge  of  his  profcff- 
iion,  that  can  enjflile  him '^to  perform  his  duty 
with  fafety  to  his  employer,  and  with  .eafe  and 
comfort  to  himfelf        ^ 

He  muft  know  the  rights  which  the  parties 
enjoy  at  common  law  in  the  eftates  of  each 
pther,  and  how  far  thefe  rights  may  be  re- 
nounced, or  are  renounced  by  accepting  of 
conventional  provifions  ; — ^the  rights  arifmg  to 
flie  children  in  the  eftates  of  their  parents,  and 
the  power  of  control  competent  to  the  pa- 
rents over  thefe  rights.  He  muft  kn^w  the 
eSeGt  of  the  deftinatipn  of  the  heritable  eftate 
to  the  hufband  and  wife,  and  their  .Theirs,  ac- 
cording to  the  diiFerent  forms  of  deftination 
that  are  ufed,  with  the  circumftances  which, 
in  the  common  cafe,  will  affed  the  meaning 

X  s  of 
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of  fuch  deftinations.  He  muft  know  the  efr 
iFe<3:  produced  by  taking  the  eftate  to  the  heic 
pale  of  the  marriage ;  the  right  which  it  e- 
ftablifties  in  the  heir;  the  power  which  it 
leaves  in  the  parent ;  the  change  produced  by 
giving  it  to  the  heirs  and  children  of  the  mar- 
riage, with  the  power  of  difpofal,  which  the 
father  is  ftill  underftood  to  have  referved  to 
himfelf.      He  muft  know  the  eflfed   of  the 

• 

marriage  fettlement  on  the  previous  fettlements 
of  the  hufband,  or  on  fettlements  which  a  fe- 
cond  marriage  may  render  neceflary.  He 
muft  know  on  what  circumftances  the  vefUng 
of  provifions  in  the  children  depends^  and  pro- 
vide accordingly ;  on  what  grounds  the  pro- 
vifipns  of  the  children  veft  a  right  of  credit, 
that  entitles  them  to  rank  with  the  creditors  of 
the  parent,  or  links  them  into  mere  legatees*. 
He  muft  know  thq  effe<a  which  a  new  pro- 
vilion  to  a  wife  or  child  will  produce  on  their 
previous  legal  or  conventional  provifions,.  and 
the  powers  of  the  parent  to  annex  conditions, 
to  filch  provifions.  It  is  from  a  knowledge  of 
thefe,  and  of  many  other  general  queftions 
connected  with  this  fubjedl,  joined  to  a  know- 
ledge  of  the  circumftances  and  fituation  of  the 
parties,  ttieir  future  profpeds  and  chance  of 
V  n^w 
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new  cquiildons,  that  the  conveyancer  will  he 
enabled  to  advife  and  direct  his  employer  in 
the  arrangement  of  thofe  fetdements  which  are 
to  be  the  foundadoa  of  a  new  family ;  and 
on  the  wifdom  and  prudence  of  which  the 
happinefs  of  the  parents,  as  well  as  the  fuccefs 
of  the  children,  niay  materially  depend. 

That  this  is  no  imaginary  view,  no  idle  fpe* 
culation  on  the  duties  of  the  ccHErreyancer,  e- 
very  man  of  experience  will  readily  admit; 
and  the  ftudent  ought  to  be  aware,  in  enter- 
ing upon  the  cohlideration  of  this  d^artment, 
what  the  points  of  ftudy  are,  to  which  his  at- 
tention ought  to  be  dire<3:ed.  It  is  not  here 
he  can  expect  to  meet  with  informadon  on 
thefe  points  :  But  the  forms  of  marriage  fetde- 
ments  ihall  be^  given  in  fuch  a  fhape,  as  to  . 
admit  of  being  eafily  connefted  with  the  . 
knowledge  he  will  find  it  neceffary  to  ao- 
.qu^re. 

With  tMsTiew,  the  fubjefl:  will  be  arrange* 
^d  under  the  fdUowing  heads^-*- 

L    Of  the  Form  of  the  Contra<St  of  Mar- 
ariage.  .. 

IL    Of  rdadve  Deeds. 

X  4  Chap. 


• 
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CHAP.    L* 
Of  the  Contract  of  Marriage. 

In  order  to  give  the  form  of.  the  contrad^ 
fully,  it  wiirbenecefl&ry  to  bring  the  fubjed 

under  the  following  heads— -        * 

,         .  -•   •        , 

1 .  What  relates  to  the  form  of  the  contra^ 

'  .... 

2.  Deeds  conneded  wi^  the  contrad. 

»  ..  •  . «  •     .      c  .  •  > 

3.  The  form  of  its  diilblutipn  during  the 
lives  of  the  parties.  ' 


%      «    ■« 


Sect.  I.  Of  the  form  of  the  Marriage 

Contract. 

In  this  fe£lion,  it  is  propofed  to  treat  fully 
of  the  form  of  the  maroage  tontrad,  &om 
the  fimpler  to  the  more  complex  forms ;  and 
our  firft  view  will,  oi  courfe,  include  thofe 
cafes  where  there  is  nO  heritage.  The  next 
divifion  will  include  thofe  contra&s  where  a 
landed  eftate  is  to  be  fettled,  and  fo  rifing  up 

to 


f  .  w  •  .  . 
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fo  the  contra6:s  of  the  greateft  importance; 
Where  the  parties  are  poffeffed  of  great  eftates^ 
as  well  as  of  the  chahce  of  new  fucceflions ; 
where  both  parties  are  poffeffed  of  eftates,  and 

■  •  ^  _ 

where  the  eftates  are  l^eld  under  entails.  In 
tt^efe  examples,  moft  of  the  varieties  in  the 
claufes  of  this  deed  will  have  beeij  prefente4 
to  the  reader. 


J.  Contract  of  Marriage,  where  neither 
of  tbf  Parfies  are  possessed  of  Heritable^ 
Property, 

I  fhall  endeavour  to  fill  up  this  head  by  the 
following  examples. 

a 

Example  h-^Contract  ofMarrjage  providing  fi 
mm  to  tlie  Husband  and  JVifi  in  conjunct  fep 
and  liferent^  and  to  tfie  Children  in  feCy  ndih  a 
jpcmer  of  division  of  thefynd — a  conveijance  by 
the  x/ci/e  of  lier  tocJier  and  provision  for  tJi^ 
continuance  of  tlie  provisions^  notwitfistanding 
tlie  dissolution  of  the  marriage  within  year  and, 
day^  8gc. ;  and  the  nomination  of  persons  af^ 
whose  instance  diligence  may  proceed^ 

It  is  contracted  and  matrimoniai^ly  a* 
i^;ciEEDppon  betwixt  the  parties  following,  viz.  AV 

'*•"      •      .       •  •      •  '  '  ON 
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ON  THE  ONE  PART,  Md  B,  daQgjbter  of  the  dc» 
ceafed  ,  on  the  other. 

PART,  in  manner  following  j  That  is  "to  say, 
the  faid  parties  have  accepted,  anS  do  hereby  ac- 
cept of  each  other  for  lawful  fpoufes,  and  promife 
to  folemnize  without  delay  the  bond  of  marriage. 
In  ccwTEMPi^ATioN  of  *rhich  marriage,  and  in 
confideration  of  the  tocher  after  mentioned,  the 
faid  A  BINDS  and  obliges  himfelf,  his  heirs,  ex-^ 
€cutors  and  fucceffors  whomfoever,  betwixt  and 
the  .  day  of  next,  to  fecurc 

the  fum  of  3000!,  Sterling  on  good  and  fufficient 
fecurity,  heritable  or  moveable,  or  in  the  pur- 
chafe  of  lands  or  houfes,  the  rights  and  titles 
-whereor  £ball  be  takerf  to  himfelf  in  truft,  for  his 
owiv  liferent  ufe;  "whom  failing,  to  B,  for  her 
liferent  ufe,  and  to  the  children  to  be  procreated 
betwixt  them  in  fee  5  whom  faih'ng,  to  the  heirs 
or  affignees  of  the  faid  A  ;  and  the  faid  A  fur- 
ther GIVES  and  dispones  to  the  faid  B,  in  cafe 
file  fliall  fui^vive  him,  the  half  of  the  houfehold 
furniture  that  fliall  belong  to  him  at  the  time  of 
his  death,  under  this  condition,  that  it  Ihall  be 
lawful  to  the  children  of  the  faid  marriage  to  re- 
deem from  the  faid  B  her  half  of  the  faid  houfe- 
hold  furniture,  by  payment  to  Tier,  at  the  firft 
Whitfunday  or  Martinmas  after  the  death  of  the 
faid  A,  of  the  fum  of  150!.  Sterling;  but  de- 
claring, that  in  the  event  of  the  failure  to  re- 
deem  the  faid  furniture,  at  or  within  the  term 

above 
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above  i^ecified  for  the  payTrtent  of  the  faid  re- 
demption money,  the  power  of  redemptioa  fhall 
thereupon  terminate ;  which  provisions  in  fa- 
vour of  the  faid  B  fhe  hereby  accepts  of  in  full 
of  all  terce,  fhare  of  moveables  and  goods  in  com- 
munion, and  every  thing  that  fhe,  jure  relictae^  or 
otherways,  may  be  entitled  to  demand  on  the 
death  of  her  hufband,  fhonld  ihe  furvive  him,  or 
which  it  may  be  competent  for  her  neareft  of 
kin  to  demand  from  the  faid  A,  in  cafe  of  her 
prcdcaceafe.j  Anb  further,  it  is  hereby  exprefsly 
PROVIDED  and  declared,  that  it  fhall  be  in  the 
power  of  the  faid  A  to  divide  and  proportion,  as 
he  fhall  think  proper,  amongfl  the  children  to  be 
procreated  of  the  faid  marriage,  the  fee  of  the 
faid  fum  of  3000L  \  and  in  cafe  of  his  death, 
without  bis  having  exerciied  this  power,  the  faid 
Bv  in  the  event  of  her  furviving  him,  fhall  pof- 
fefs  the  fame  power  while  fhe  continues  unmar- 
ried ;  BUT  failing  of  any  divifion  in  manner  fore- 
faid,  the  fee  of  the  faid  fum  fhall,  on  the  death 
of  the  laid  3,  divide  equally  amongft  the  faid 
children,  fhare  and  fhare;  alike ;  which  provi- 
sions in  fcivour  of  the  child  or  children  of  the  faid 
marriage,  are' hereby  declared  to  be  in  full  fa- 
tisfaftion  to  him,  her  or  them,  of  all  bairns'  part  of 
gear,  legitim,  portion  natural,  execucry,  and  every 
thing  elfe  they  can  claim  through  the  deceafe  of 
the  faid  A,  their  father,  leaving  any  further  pro- 
vifion  to  his  good  will  alone :  For  which  causes, 

and 
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and  on  the  other  part,  the  faid  B  hereby  as- 
signs and  DISPONES  to  the  faid  A,  fais  heir$,  exe» 
cutors  and  afiignees  whatfpever,  all  and  whole 
tke  fum  of  i  ooci.  Sterling  of  principal,  containr 
ed  in  an  heritable  bond,  dated  and 

panted  by  to  her,  with  the  interefl  due 

.thereon,  and  penalties  -  thereby  due  in  cafe  of 
failure,  with  the  faid  bond,  fafine  following  there- 
on, and  aU  that  has  or  may  follow  thereupon  9 
and  it  is  hereby  provided  and  declared,  that 
although  this  prefent  marriage  ihall  happen  to^ 
diflblve  within  year  and  day,  aad  without  a  living 
child  procreated  of  the  mMriage,  yet  the  whole 
provifions  herein  concewed  in  favour  of  either 
of  the  faid  parties  fball  fubfifl:  and  take  effed,  any 
law  or  praftice  to  the  contrary  notwithftanding  ; 
AND  it  is  ALSO  hereby  agreed,  that  all  adion 
and  execution  for  implement  of  the  provifions  in 
fevbur  of  the  faid  B,  or  of  the  children  of  the  faid 
marriage,  (hall  pafs  at  the  inftance  of  all  or  either 
of  the  perfons  afternamed,  viz.  G,  D,  E  or  F,  ot 
t]ie  eldeft  fons  of  either  of  them.  And  both 
parties  consent  to  the  regifiration  hereof  in  the 
tpoks  of  Council  and  Seifion,  or  other  Judges^ 
books  competent,  that  letters  of  horning  on  fix 
days  charge,  and  all  other  execution  neceflary, 
may  fojlojv  on  a  decree  to  be  interponed  hereto ; 
apd,  for  that  purpofe,  they  constitute 

THEIR  PROCJLJKATORS,  &C* 

In  witness  whjer^of,  .5?c 

EXAMPLS 
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JExAMPLE  II. — Providing  a  jointure  to  the  tvi^y 
festricted  in  certain  events ;  providing  also  the 

furniture  under  a  restriction  and  power  of  re- 
deeming  it  by  payrnent  qf  a  sum  of  momy  ;  the 
conquest  during  the  marriage^  provided  to  the 
hushand  ""and  mfe  in  security  to  her  qf  her  join* 
turcj  and  to  the  children  qf  the  marriage  in 

fee  i  an  obligation  to  pmoide  the  children  from 
the  funds  qf  the  father^  if  the  conquest  be  i7i* 
sufficient  fir  that  purpose  in  a  sum  equal  to 
ihe  mfe^s  tocher  \  a  power  to  the  husband  to 
divide  the  provisions  amongst  the  children.  If 
m  heir  male^  a  settlement' and  provision  to  the 
daughters.  In  case  qf  no  heirs,  a  proportion 
qf  the  toclier  to  return  to  the  wife.  .  The  pro^ 
tfisions  under  the  contract  to  be  in  full  of  tfw 
legal  provisions  to  the  widow  and  children.  The 
conditions  to  receive  effect,  though  the  marriage 
dissolve  witJiin  year  and  day.  Certain  persons 
appointed,  at  whose  instance  ea^ecutio/n  may  pro* 
ceedfor  enforcing  the  conditions  qf  the  deed. 

It  is  CONTRACTED,  AGREED,  aud  MATRIMO- 
NIALLY ENDED,  between  the  parties  following, 
viz.  A,  ON  THE  ONE  PART^  aud  B,  With  confent 
of  C,  her  brother,  on  the  other  part^  in  man- 
ner following;  THAT  IS  Td  SAV,  the  faid  A  and 
B  have  accepted,  and  hereby  accept  of  each  pther 
for  lawful  fpoufes,  and  hereby  bind  and  oblige 
themfelves  ^inftantly  to  folemni^^e  their  marriage. 

In 
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In  contemplation  of  which  marriage,  and  id 
confideration  of  the  tocher  after  mentioned,  the 
faid  A  BINDS  and  obliges* himfelf,  his  heirs,  ex- 
ecutors and  fuceeffors  whatever,  to  make  pay- 
ment to  the  faid  B,  during  all  the  days  of  her 
lifetime^  in  cafe  fhe  fhall  furvive  him,  of  a  free 
liferent  annuity  of  200L,  payable  within  the  city 
of  Edinburgh,  at  two  terms  in  the  year,  Whit- 
funday  and  Martinmas*  by  equal  portions,  begin- 
ning the  firft  half  year's  payment  at  the  firft  term 
of  Whitfunday  or  Martinmas  after  the  death  of 
the  faid  A,  and  fo  forth  termly  thereafter  during 
her  lifetime,  with  the  fum  of  20L  Sterling  for 
each  term's  failure ;  with  this  condition  and 
PROVISION  always,  as  it  is  hereby  provided 
and  DECLARED,  that  in  cafe  there  fliall  be  a  child 
or  children  of  the  faid  marriage,  and  that  during 
the  exiftence  of  fuch  child  or  children,  or  their 
iffue,  the  faid  B  fhall  marry  a  fecond  hufbatid,  then^ 
and  in  thefe  joint  cafes,  the  forefaid  liferent  an- 
nuity  Ihall  be  reftrifted  to  a  liferent  annuity  of 
lool.  Sterling,  from  and  after  the  firft  Whitfuti- 
day  or  Martinmas  after  the  faid  fecond  marriage ; 
BUT  in  cafe  the  iffue  of  this  marriage,  and  their 
iffue,  fhall  thereafter  fail,  then  her  faid  annuity 
Ihall  INCREASE  to  its  original  amount  of  200L 
Sterling;  and  further,  the  faid  A,  under  the 
reftriftion  and  power  of  redemption  herein  exprefk- 
ed,  provides  and  dispones  to  the  faidB  his  pro- 

mifed 
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mifed  fpoufe,  in  cafe  ihe  ihatl  furvive  him,  and 
there  be  no  chiklren  of  the  marriage  exiftmg  at 
the  diflblution  thereof,  the  whole  houfehold  fur- 
niture and  plenilhing  which  {hall  belong  to  himt 
at  the  time  of  hk  death,  including  filver  plate 
and  heirfbip  moveables ;  but  under  this  restric- 
tion, that  in  cafe  (he  furvive  him,  and  there  be 
children,  one  or  more,  of  this  marriage  exifting 
at  the  diflblution  thfcreof,  then  a  joint  and  equal 
half  only  o(  fuch  furniture  and  plenifhing,  in- 
cluding as  aforefaid,  Ihall  belong  to  the  faid  B ; 
^hich  furniture,  in  the  refpeftive  events  above 
ipecified,  under  the  power  of  redemption  after 
mentioned,  the  faid  A  obliges  himfelf,  his  heirs 
and  fucceffors,  to  warrant  to  her,  free  from  all 
debts  and  claims  whatever  j  but  providing  al- 
ways, as  it  is  hereby  provided  and  declared, 
that  the  faid  whole  or  half  of  the  faid  furniture  and 
pleniihing,  ineluding  as  aforefaid,  (hall  be  re- 
deemable from  the  faid  B  by  the  executor  or 
executors  of  the  faid  A,  or  bis  affignees  to  the 
faid  houfehold  furniture,  by  payment  to  her  of 
300K  for  the  whole,  if  her  right,  in  terms  of  the 
above  provilion,  Ihall  extend  thereto,  or  150I. 
Sterling  for  the  half  thereof,  if  her  right  (hall  ex- 
tend no  farther;'  and  that  at  any  time  within 
fix  months  after  the  death  of  the  faid  A ;  and 
DECLARING,  that  uulefs  fuch  redemption  (hall  be 
made  within  the  faid  (ix  months,  then  the  faid 
whole  and  half  of  the  faid  furniture  and  pleni(h- 
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ing,  ac^cordingly^  as.  her  right,  may  be,  fliall;  hy 
the  mere  lapfe  of  time,  remain  her  abfohite  and 
.irredeemable  property,  without  the  ncceffity  of 
any  declarator  or  otheir  form  ivhatever  on  her 
part.  As  ALSO,  in  contemplation  of ,  the  faid 
marriage,  and  in  order  to  eftabliih  provifion?  for 
the  children  thereof,  the  faid  A  binds  and  ob- 
LiGES  him  to  have  in  readinefs,  of.  bis  own  pro- 
per  means  and  eltate,  the  fum  of  20qoI.  Stez> 
ling,  and  to  beftow  and  lend  otit  the  fame  with 
the  fum  of  aoool.  Sterling  of  tocher  after  men- 
tioned, extending  together  to  the  fum  of  4000L 
Sterling,  upon  lands,  or  good  fecurities  bearing  in« 
tereft,  and  to  take  the  rights  and  fecurities  there;- 

of  to  and  in  favour  of  himfelf  and  the  faid  B,  his 

'  ■   '.    * 

promifed  fpoufe,  in  conjund  fee  and  liferent,  for 
fecurity  to  her  allenarly  of  the ,  Hferjenf  provided 
to  her  in  manner  above  mentioned^  but  to  l^e 
reftridted  in  the  event  forefaid,  and  to  the  child 
or  children  to  be  procreated  betwixt  them  in 
fee;  which  failing,  to  the  faid  A,  his  heirs  and 
aflignees  whatfoever :  Declaring  always,  as  it  ^ 
hereby  provided  and  declared,  that  notwith- 
ftanding  the  fee  of  the  forefaid  fum  is  provided 
to  the  children  of  the  faid  marriage  in  general, 
it  (hall  neverthekfs  be  in  the  power  of  the  faid 
A,  by  a  writing  under  his  hand,  at  any  time  in 
his  lifetime,  and  even  on  deathbed,  to  divide  and 
proportion  the  fame  amongfl;  the  faid  children,  as  be 
ihallfee  proper-,  and,  failing fuch  divifion,  the  faid 

I  fum 
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tarn  fiiall  divide  equally  among fl:  them  t  And  it 
is  hereby  fpecially  pftoviDEb  and  declareId,  that 
In  cafe  the  faid  B  (hall  furVive  the  ifaid  A,  and 
that  there  (hall  be  no  child  of  the  faid  marriage 
exifting  at  the  time  of  its*diflblution,  or,  though  1 

exiding  at  the  diffolutiori  of  the  marriage,  if  they 
fhall  predeceafe  the  faid  B  before  any  of  iheni 
ihall  have  attained  the  age  of  14  years  ;  then,  . 
and  in  thefe  joint  events,  the  fum  of  500I.,  out 
of  the  firft  and  readied  of  the  forefaid  fums  fo  to 
be  liferented  by  the  faid  B,  ftiall  return  and  be  pay- 
able to  her  heirs,  executors  and  affignees;  aj^d 
\vhich  fum,  the  faid  A  binds  and  bbtiges  hini 
and  hiis  forefaids,  in  the  events  aboVe  mentioned,^ 
to  content  and  pay  to  her,  or  her  forefaid i,  at  the 
firft  term  of  Whitfunday  of  Martinmas  immedi- 
ately following  his  death,  and  the  death  of  the 
faid  children  before  any  of  them  ihall  have  at- 
tained the  age  of  14  years,  with  looh  of  penal- 
ty ill  cafe  of  failure,  and  intereft  of  the  faid  prin-^ 
cipal  fum  from  the  faid  term  of  payment  during 
the  not  payment  thereof;  but  decIarihg,  that 
from  and  after  the  term  Vrhen  the  faid  50CK 
fliall  be  paid  to  the  faid  B,  the  foreiaid  yearly 
annuity  of  200I.  Sterling  provided  to  her,  fhall 
be  reftri^d  to  1751.  Sterling  yearly,  in  all  time 
thereafter)  and  FURtiHf a,  the  faid  A  hereby 
binds  and  obliges  him  to  provide  and  fecure  all 
and  SUNDRY  lands^  heritage^  and  fums  of  nK>neyf 
g€K>ds,  geaf  and  other  eftate^  real  or  perfonal^ 
'   vwLi  V;  ♦  y  that 
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that  he  flftU  happen  to  conqueft,  acquire  or  fuG-^ 
ceed  to,  during  the  (landing  of  this  prefent  mar- 
riage, to  and  in  favour  of  hinifelf  in  liferent,  and 
the  heirs  male  to  be  procreated  betwixt  him  and 
the  faid-  B^  and  the  heirs  whatfoever  of  their  bo-^ 
cUes,  in  fee  ;  whom^  failint;,  to  his  own  neareft 
heirs  and  affignees  whomfoever;  with  power; 
ALWAYS  to  the  faid  A,  in  cafe  there  (hall  be  more 
fons  than  one  of  the  prefent  marriage,  to  divide 
and  proportion  the  faid  conquefl  amongft  the  faid 
fons,  as  he  fliall  fee  proper,  by  a  writing  under  his> 
hand,  at  any  time  in  his  lifetime,  even  on  death- 
bed ;  ANi>,  FAILING  fuch  divifion,  the  fame  fhall 
be  divided  equally  amongft  the  faid  fons  ;  and,  for 
AiscERTAiNiN&the  extent  of  the  faid  conquest,. 
it  is  hereby  a&reed,  that  the  iame  fliall  compre-^ 
hend  and  extend  to  all  and  whatever  eftate,  heri- 
table or  moveable,  belonging  to,  or  owing  to,  the 
faid  A,  at  the^  diflblulioft  of  the  marria^,  whether 
the  fame  ha«  accrefced  by  purchafe,.  donation  or 
fucceifion,'  after  dedu£tion  of  the  debts  due  by 
him,  and  over  and  above  the  faid  fiim?  of  4000L 
Sterling;  which  provisions  made  and  conceived 
in  favour  of  the  £9iid  B  ikall  be  accepted  of,  and 
the  fame  are  hereby  accepted  of  by  the  faid  B 
on  her  part,  in  full  fatisf^^ion  of  all  terce  of  he- 
ritage, half  or  third  of  moveables,  or  others  what- 
foever, which  {he  c^n  claim  or  demand  from  the 
faid  A  or  his  reprefentatives,  or  his  eftates  either 
Heritable  or  moveable,  in  cafe  fhe  ihall  happen 
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to  fur vive  hitn,  ot  \frhich  het  executors  or  neareft 
of  kin  can  claim  or  demand  from  the  faid  A,  in 
cafe  he  (hall  furvive  her,  ekcepting  herefrom  het 
aliment  from  the  time  of  the  faid  A's  death,  to 
the  ne±t  Whitfunday  or  Martinmas  thereafter  j 
and  her  mournings,  which,  in  the  event  of  her 
furviving  him,  are  hfereby  declared  to  be  due  to 
her ;  as  also,  the  provisions  hereby  made  for 
the  children  of  the  faid  marriaige  are  exprefsly  de- 
clared by  the  faid  A  and  B  to  be  in  full  fatis- 
fadion  of  all  legitim,  portion  natural,  or  bairns* 
part  of  geat,  which  the  children  to  be  pfocreated 
of  the  faid  marriage  can  claim  or  demand  by  or 
through  the  death  of  the  faid  A ;  for^  which 
CAUSES,  and  on  the  other  part,  the  faid  B  here- 
by AssiQNS  and  dispones  to  the  faid  A,  his  heirs, 
executors  and  affignees  whatfoever,  all  and  whole 
the  fum  of  2000L  Sterlihg  pfincipal,  being  her 
fhare  of  the  fum  of  4000L  Sterling,  contained  in 
an  heritable  bond  of  provifion,  dated  , 

granted  by  B  in  favour  of  C  and  her,  equally; 
with  her  proportion  of  the  liquidate  penalty  and 
intereft,  correfponding  to  the  faid  principal  fum  of 
aoooL  Sterling,  together  with  the  faid  heritable 
bond  itfelf,  procuratory  of  refignation  and  precept 
of  faiine  therein  contained;  in  fo  far  as  the  fame  are 
conceived  in  favour  of  the  faid  B^  with  all  that  has 
or  may  follow  thereupon :  And  it  is  hereby  pro- 
vided and  DECLARED,  that  although  the  prefent 
marriage  Ihould  happen  to  diflblve  within  year 

Y  2  and 
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and  day,  and   without  a  living  child  procreated^ 
of  the  fame,  yet  the  wKole  provifions  eonceived 
in  favour  of  either  party  ffiallfubfift  and  take  ef- 
fed,  any  law-  or  pra^ice  to  tifc  contrary  notwiih-^ 
Handings  which  is  hereby  witk^  mutual  confent^ 
paffed  from-  and-  difcharged  y  ANi>'i^A*Ti.Y,  it  iS' 
hereby  screed,. that  all  execution  (halt  pafe' here-- 
on  againft'the  faid  Aj  for  implement  of  the  pro- 
vSfions  conceived  in  favour  of  the  faicl  B,.  and  the' 
children-of  the  marriage,  at  the  inftanoe  of  Dj  E^ 
P  &  G,  or  any  one  of  them,  or  of  theiir  children  r* 
And  the  faid  parties  consent  to  the  r£gi3tra» 
TioN  hereof  in  the  books  of  Council  and  Seffion^ 
&c.  &c.  (as  in  the  preceding  ea^ampk.^ 


"Variations'  an  tfds  form  of  /^  Contract^ 

Marriage^ 


I .  Wheft'Ae'Ht^bmi^s  Fdffier  joins  in  the 

ContracU 

It  is  contracted  and  BftATRmoNiALLY  a- 
GREED  UPON  bctwixt  the  partics  following,  viz.  A* 
jon.  fon  of  A  fen.  with  the  confent  of-  hii  faid  fia^ 
ther,  and  the  faid  A  fen.  for  himfelf  on  the  one 
FART,  and  B  on  the  aTHER- part,  in  manner 
following  J  THAT  IS  To  SAY^  the  faid  A  and  B' 
have  accepted,  &c.— (m  commmfarm  i^^then  the 
^hUgaUms  on  the  husband  to  pay  a  cerUm  Ufe* 
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^re7U  provision  to 'ffte  imfey  Hn  tase  of  Iter  mr^ving 
%m,  or  to  provide  herikefurmturey  perJiaps  under 
-a  restrictiortin  case  of  children^  or  redeemable  ac* 
wording  to  the  agreemeM  afparUes^  then  the  provision 
4n  Jaoaur  of  Ike  xHldren  will  he  expressed  in  this 
tnannef) — And  in  contemplation  of  the  faid 
^marriage,  sand  to  ensdble  the  faid  A  jun.  to  dif- 
"^harge  the  obligations  hereby  incumbent  on  him, 
^the  faid  A  fen.  binds  and  obliges  him,  his  heirs,  exe- 
*<:utors,  and '^fucceffors  whatfoaver,  to  content  and 
^pay  to  the  faid  A  his  fon,  or  his  heirs,  executors, 
*^r  affignees,  the  fum  of  2000I.  Sterling,  in  man- 
ner following,  vk.  -1000!.  Sterling  thereof  againft 
»the  term  of  Martinmas  next  to  come,  and  the 
^)the^  loooL  thereof  at  the  fir  ft  term  of  Whit- 
tfunday  or  Martinmas  next  after  the  death  of  the 
laid  A  fen.,  with  206L  Sterling  for  each  of  the 
tfaid  payments  of  penalty,  in  cafe  of  failure,  to- 
ecETHfift  Ai*so  with  the  legal  int€reft  of  the  faid 
^whoie  fum  from  the  term  of  to  the 

faid  Tefpeilive  terms  of  payment,  and  thereafter 
•during  the  not  payment  thereof;  which  *um  of 
^oool.  Sterling,  with  the  fum  of  500I.  of  tocher 
after  -mentioned,  the  faid  A  junior,  in  the  event 
•of  bis  predeceafing  his  faid  fpoufe,  ':binds  and 
obliges  him  and  his  forefaids  to  'lend  out  on 
jands,  or  good  fecuritiesvbearing'intfireft,  and  to 
take  the  rights  and  fecuriiies  thereof  5n  favour  of 
3iimfelf ^and  the  faid  B  his  promifed  fpoufe,  in 
coryund  fee  or  liferent,  for  fecurity  to  her  alien- 
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arly  of  the  liferent  provided  to  her  in  miannef. 
above  written,  but  to  be  reftrided  in  the  event 
above  provided  for,  and  to  the  child  or  childreQ 
to  be  procreated  of  this  marriage,  in  fee ;  whicu 
FAILING,  to  the  fdid  A  jun.  his  heirs  and  aflignees 
whatfoever;  but,  in  cafe  the  faid  A  junior  fliall 
happen  to  furvive  the  faid  B,  then  and  in  that 
event,  he  binds  and  obliges  him  and  his  forefasds, 
in  place  of  the  former  provifion,  to  content  an4 
pay  to  the  children  of  the  faid  marriage  the  fums 
of  money  following ;  wi^.  in  cafe  there  ihall  hp 
only  one  Ion,  and  no  daughter,  to  that  fon  the 
fum  of  loool.  Sterling;  in  cafe  there  fhall  be 
one  daughter  only,  and  no  fon,  the  fum  of  600L 
Sterling ;  in  cafe  there  ihall  be  two  or  more 
daughters,  and  no  fons,  the  fuqi  of  loool.  Ster- 
ling ;  and  in  cafe  there  fliall  be  two  or  more  chil- 
dren, whereof  one  or  more  of  them  fliall  happen 
to  be  a  fon  or  fons,  to  them  the  fum  of  1500I. 
Sterling  ;  and  which  portions  of  600L,   loooL, 

'  i 

or  1500I.,  in  the  refpeSive  events  forelaid,  the 
faid  A  junior  binds  and  obliges  him  and  his  fore- 
faids  to  content  and  pay  to  his  faid  child  or  chil- 
dren, at  the  firft  term  of  Whitfunday  or  Martin- 
mas  next  after  his  own  death,  with  a  fifth  part  of 
^he  faid  refpe6kive  fums  of  penalty  in  cafe  of 
failure,  together  with  the  legal  intereft  of  the  faid 
refpeftive  fums,  from  the  faid  term  of  pay- 
^lent,  during  the  not  payment  thereof;  and, 
Y^ntil  the  faid  ttrm  of  payment  the  faid  A  junior 

binds 
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:3BTNDS  and  obliges  him  to  aliment,  educate,  and 
^maintain  his  faid  children  in  every  thing  fuitable  to 
'their  ftation,  as  also  to  put  them  to  proper  cm- 
filoyments  on  their  refpeftively  attaining  the  age 
proper  and  fit  for  entering  into  bufinefs:  declar- 
ing ALWAYS,  as  it  is  hereby  exprefsly  provided 
and  DECLARED,  that  notwithftanding  the  fee  of 
the  faid  2500L  Seterling  is  provided  to  the  chil- 
-dren  of  the  faid  marriage  in  general,  as  also  thaft 
4he  forefaid  provifions,  in  the  event  a{  the  faid  A 
jun.  furviying  the  faid  B,  are  granted  to  the  chil- 
dren in  general,  yet  it  fhall  always  be  in  the 
power  of  the  faid  A  junior,  by  a  writ  under  his 
hand,  at  any  time  in  his  life,  and  even  on  death* 
i)ed,  to  divide  and  proportion  either  of  the  faid 
provifions  which  (hall  become  due,  amongft  the 
laid  children,  in  fuch  fhares  as  he  may  think  pro- 
per to  fix,  excepting  only  in  the  event  of  his  en- 
tering into  a  fecond  marriage,  in  which  cafe  he 
ihall  have  no  pow^r  of  divifion,  without  the  con- 
fent  of  the  neareft  male  relation  of  the  faid  B 
jthen  in  life,  wh6^^all  be  major,  and  within  the 
-kingdom  at  the  time*  of  making  fuch  divifion ; 
and,  failing  of  any  xiivifion  by  the  Xaid  A  junior, 
whichever  of  the  faid  provifions  ihaU  i>e  due  to 
-the  faid  children  (haU  be  divided  amongfl:  them 
equally. — The  contract  will  then  declare  the  provi- 
sions to  be  in  full  of  all  legal  provisions  to  the  mdow 
godchildren  in  common  Jorm;  and  the  conveyance  of 

y  y  4  the 
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the  tocher  to  the  husband^  with  ffie  jusuat amdudir^ 
clauses  (yftlie  contract ^  will  close  th^  deed. 


2.  Where  the  uyVs  Father  joins  in  tJie  Conp^act^ 

It  is  CONTRACTED  and  matrimonially  a- 
GRr.ED  upon  between  the  parties  following,  viz.  A, 
<)i>r  the  ONE  PART^  and  B  daughter  of  C,  with  con- 
fent'of  her  faid  father,  and  the  faid  C  for  hira- 
fclf,  ON  the  OTHER  PART,  ill  manner  following  j 
That  is  to  say,  the  faid  A  and  B  have  acceptr 
fd,  and  do  hereby  accept  of  each  other  for  their 
lawful  fpoufes,  and  promifeinllantly  to  fokmnize 
ihe  bond  of  marriage,  agreeably  to  the  rules  of 
the  church  ;  in  contemplation  of  which  mar- 
jiage,  the  f^id  C  hereby  smDS  and  obliges  him* 
felf,  his  heirs,  executors,  and  fucceiTors,  to  con^ 
tent  and  pay  to  the  faid  A»  his  bcirs,.  executors, 
and  aflignees,  the  principal  fum  pf  L*  500  Ster* 
ling,  in  name  of  tocher  with  the  faid  B  his 
daughter,  at  the  Jterm  of  Martinmas  next^  wn\x  a 
fifth  part  more  of  liquidate  penalty  in  cafe  of  faiU 
lire,  and  the  legal  intereft  of  the  £aid  principal 
fum  from  the  faid  term  of  Martinmas  durmg  the 
not  payment  \  and  that  in  full  fatisfaSion  to  the 
faid  B  his  daughter,  and  her  faid  huiband,  of  her 
patrimony,  and  of  all  that  they  might  alk  or  crave 
pf  the  faid  C  her  father,  or  his  reprefentatiyes^ 
through  his  death,  or  the  death  of  Mrs  C  his 

fpouf?j 
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fj)oufe,  or  in  any  other  manner  of  way  whatever, 
unleis  het*  father  fiiall  be  inclined,  from  good  will 
and  favour  towards  his  laid  daughter,  to  make 
any  further  provifion  in  her  favour ;  for  which 
CAtrsEs  AND  on  the  other  part,  the  faid  A  here-- 
by  BINDS  and  obliges  himfelf  to  join  loooL  of 
hh  own  proper  money  with  the  faid  fum  of  500L9 
and  lay  out  the  faid  whole  fum  of  1500I.,  on 
fufficient  bonds,  either  heritable  or  moveable, 
and  to  take  the  rights  and  fecurities  thereof  to 
himfelf  and  his  promifed  fpoufe,  in  conjpnS  fee 
and  liferent,  for '  her  liferent  ufe  allenarly  after 
his.  death,  in  cafe  (he  (hall  happen  to  furvive  him, 
and  to  the  children,  one  or  more,  to  be  procreated 
betwixt  them,  whom  failing,  to  the  faid  A's 
heirs  and  ailignees  whinnfoeyer,  in  fee;  and 
as  often  as  the  faid  fum  or  any  part  thereof  flisdl 
be  upKftfid^  the  faid  A  binds  toi  obligea  himfelf 
and  his  forefaids  to  fettle  and  fecure  the  fame  in 
the  terms  above  exprefled,  &c.-— 7%i>  contract 
may  have  a  praoisian  of  the  conqu^st^  or  pcfwer  qf 
^Ovkion  in  Ihe  parents^  and  coweyance  (^  the 
household  furniture  ;  a  declaration  that  &iepnm^ 
sions  are  injkll  qf  the  legal  proui&anSy  and  Aal 
they  shall  subsist y  notxvi^tanding  the  dissolution 
of  the  marriage y  mthin  year  and  day^  xvithaut  a 
Uying  childy  &c. 
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3.    Clause  Jar  ascertoimng  the  Extent  of  the 

Conquest. 

Where  the  conquest  during  the  subdstence  (f 
the  marriage  is  provided  to  the  husband  and  wife 
in  conjunct  Ujerent^  and  the  chikben  in  Jee^  which 
is  a  very  common  clause^  it  is  usuai  {and  it  is  pro^ 
per  for  preventing  future  questions)  to  state  the  pre^ 
sent  amount  qf'  the  husband* s  estate j  in  order  to  as* 
certain  what  can  be  considered  as  conquest  at  the 
dissolution  qf  the  nwrriage  ^  This  is  done  by  a  clause 
in  ihefoUondng  terms^  suborned  to  the  protision  cf 
the  amquest — And  that  ihe  amount  of  the  faid 
CONQUEST  may  be  the  more  eafily  known  and  af- 
certained,  the  faid  A  hereby  declares  that  the 
free  funds  and  effeds  prefently  belonging  to  him, 
extend  to  the  fum  of  Sterling. — This 

dome  is  at  other  times  expressed  in  such  a  manner 
4is  to  include  every  thing  qfwJiich  the  husband  shaU 
'  be  possessed  at  the  dissolution  of  the  marriagey  in 
iBohatever  way  it  may, have  been  acquired^  excepU 
ing  the  sums  prwided  in  the  marriqge  contract^  qf 
i^Meh  there  is  an  instance  inExample  ad* 

4.    Clause  relative  to  (he  Mournings  and  ARment* 

This  clause  will  come  in^  in  the  close  qf^  protn* 
$iqns  by  the  husband  to  the  wife,  in  these  terms. 

♦^  An« 
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f^  And  further,  the  faid  A,  to  prevent  all  con- 
troverfy  and  lawfuits  that  may  arife,  in  cafe  the 
faid  B  fhali  furvive  him,  binds  and  obliges  him 
and  his  fqrefaids  to  mals.e  payment  to  the  faid  B 
.within  three  montti3  after  the  day  of  his  death, 
of  the  fum  of  Sterling,  as  an  allowance 

for  her  mournings,  with  a  fifth  part  of  penalty  in 
qafe  of  failure,  and  intereft  thereof  fron^i  and  after 
the  faid  term  pf  payment,  during  the  not  payment 
thereof;  and  further,  to  mak:e  payment  to  her 
^t  the  rate  of  per  annum  for  the 

time,  from  the  day  of  his  death  to  the  firft  term 
of  Whitfunday  or  Martinmas  thereafter,  as.  the 
expenfe  of  tnaintaining  the  family  to  that  term, 
besides  relieving  her  of  the  houfe  rent  and  fer-^ 
vants*  wages  up  to  the  term  ;  and  which  aliment 
.  fhall  be  paid  to  her  at  the  fame  time,  and  under 
the,  like  penalty,  with  the  allowance  for  mournings, 
,^d  fhall  in  like  jmanner  bear  inhered  during  the 
not  paymeiit  thereof;  which  sums  the  faid  B 
hereby  accepts  of  in  full  of  all  ihe  can  ai^ 
in  name  of  mourning,  or  for  alimenting  and 
fupporting  the  family  to  the  firft  term  after  her 
^ulband's  death.  '- 


^.  Clause  prohibiting  the  W^fe  to.  renounce  her 

Provisions. 

^*  And  it  is  hereby  agreed  upon  and  de- 
clared, that  it  fhall  not  be  in  the  power  of  the 

fai4 
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iaid  B,  during  the  exiftence  of  the  marriage,  to 
difcharge,  renounce,  reftrift,  or  in  any  fhape  dt* 
minifli  or  zStGt  the  fbrefaid  provifionsy  nor  t<» 
convey  or  aflign  tbe  fame  oneroufly«or  gratui- 
totilly,  without  the  confcnt  of  C  her  father;  de- 
claring that  any  deed  done  inconfiftently  with  this 
declaration,  (hall  be  void  and  null,  to  all  intents 
and  purpofes.  ** 


6.  Clauses  rdative  to  the  Jus  Maxiti  (^iJie 

HtisbaruL 


The  husband  may  remnmce  his  jus  mariti ;  and 
n'here  the  property  of  the  mft  consists  in  heritage^ 
or  in  bondSy  Hie  effect  of  the  renunciation  viU  be 
tomplete ;  but  where  the  wi^s  property  consists  m 
tnaveaiies^  or  a  stock  in  trade^  to  gifoe  effect  to  such 
renunciation  mil  be  more  difficult.    It  may  be  at* 
tamedy  however  ^  either  by  reining  to  an  invem^ 
iory  of  the  property  J  duty  authen&cated^  or  by  can- 
veying  the  xvife^s  estate  to  a  trustee.    Esampks  of 
the  renunciation  of  the  j.u8  mariti,  where  Oiere  is  a 
landed  estate^  will  be  given  in  the  ensuing  section  ; 
and  I  shall  subjoin  here  a  clause  for  reserving  the 
wije^s  power  over  sums  not  meant  to  fall  under  the 
husband^ s  jus  mariti  \  with  an  example  of  a  truft 
deed  by  a  woman  before  her  marriage,  with  the 
confent  of  her  intended  hufband,  for  the  purpofe 
pf  fccuring  her  fortune,    •^  And  whereas  the 

faid 
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i^id  B  has  alfo  due  to  her  the  fums  of  money  fol- 
fowingy  \iz.-^(here  sex^ral  debts  were  meniion- 
ed) — amounting  the  faid  feveral  funis  to  the  fum 
of  loool.  Sterling ;  and  k  being  agreed  upon  by 
both  parties  that  the  mtereft  of  the  faid  feveral 
debts  (hall  belong  to  the  faid  A  during  the  fub^ 
fiftence  of  the  marriage,  and  that  the  principal 
fums  themfelves  fliall  ftill  remain  the  property  of 
the  feid/B,  and  be  at  her  difpofal ;  therefore  the  ' 
hid  B  ASSIGNS,  TUANSFERs  and  DISPONES  to  the 
faid  A,  tl^e  intereft  of  the  faid  principal  fums,  a- 
mounting  together  to  the  fum  of  loooL  Ster* 
Kng, dating  the  fubfiftence  of  the  marriage;  but 
KESERVEs  full  powcr  and  liberty  to  herfelf  to  as- 
.siGN  and  Di$poH^e,  without  the  confent  of  the  faid 
A,   the  iaid  principal  fums^^  burdened  ivith  the 
nghl  to  the  ister^  ariiing^  thereon,  hereby  con* 
Teyed  to  the  faid  A  ^  and  in  fo  far  the  faid  A 
does^  hereby  renounce  his  jus  mari7I,  and  all- 
right  or  intereft  in.  him,  inconfiftent  mtb  this  re« 
ferved  power  in  th^  faid  B }  and  in  cafe  it  ihali 
be  necei&ry  ta  uplift  any  part  of  the  faid  princi-- 
pal  fums  during  the  fubfiftence  of  the  marriage,. 
k  h  hereby  exprefsly  agreed  that  the  fame  fhall 
not  fall  under  the  jits  mariti  of  the  faid  A,  but 
the  fums  fo  uplifted  *fhaU  be  lent  out,  and  the 
bonds  and  fecurities  therefore  fball  be  taken  pay- 
able to  the  faid  B,  her  heirs,  executors  and  af^ 
fignees. ' '     This  clause  mil  come  in  naturaUy  after 
ih&  conveTfonce  qfthe  "wife* s  portion  to  the  husbands 

Another 
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Another  example^  where  both  principal  and  inti^ 
rest  are  to  remain  the  properly  of  the  wife :  "  And 
WHEREAS  it  is  agreed  by  both  parties  that  the  futn 
of  loool.  Sterling,  due,  &c. — (^here  the  ground  of 
debt  mil  be  ea^pressed) — ^with  the  intereft  due,  or 
which  fliall  hereafter  fall  due  thereon,  ihall  (lill 
remain  the  property  of  the  faid  B,  and  be  at  hci" 
own  abfolute  difpofal :  Therefore,  the  faid  B 
hereby  refer ves  a  power  to  uplift  and  difcharge 
the  faid  debt,  principal  and  intereft,  without  the 
confent  or  authority  of  the  faid  A ;  and  in  cafe 
it  fhall  be  necefiary  to  uplift  the  faid  principal 
fum,  or  any  part  thereof  during  the  fubfiftence  of 
the  marriage,  it  is  hereby  agreed  that  the  fame 
fliall  not  fall  under  the  jus  mariti  of  the  faid  A, 
but  the  faid  B  /hall  be  at  full  liberty  to  recniploy 
the  fame  in  bonds  or  other  fecurities,  taken  pay- 
able to  her,  her  heirs,  executors  and  affignee^  ^ 
AND  the  faid  A,  by  thefe  prefents,  renounces 
all  right,  title  and  intereft,  which  he  has  or  might 
have  to  the  faid  principal  fum,  and  whole  intereft 
due  or  to  become  due  thereon,  in  virtue  of  his 
ju>s  mariti^  or  otherwife.  "    . 


Assignation 


y 
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Assignation  by  a  lady^  mth  the  consent  of  her  in- 
tended husband^  to  trustees^  previous  to  her  moT" 
riage,  vesting  her  funds  for  her  cnsm  liferent 
use^  and  the  use  of  her  children^  in  fee^  and  ex^ 
eluding  the\\x%  mariti  of  her  future  husband^-^e" 
serving  a  power,  of  dividing  tlie  provision^  and 
of  appropriating  the  trust  fund  to  certain  pur*^^ 
poseSy  so  as  to  defeat  the  right  of  fee* 

I,  B,  being  refolved  to  marry  A,  and  it  being 
agreed,  that  before  the  folemnization  of  the  faid 
marriage,  I  fhould  fettle  my  affairs  in  manner, 
"following ;  therefore  I,  with  confent  of  the  faid 
A,  have  afiigned  and  transferred,  as  I  by  thefe 
prefents  affign,  transfer,  and  difpone,  to  and  in 
favour  of  C,  D,  E,  and  F,  and  to  the  furvivors 
or  furvivor  of  them,  and  to  fuch  as  they  fliali  af- 
terwards aflame  into  the  truft,  in  virtue  of  the 
powers  herein  after  conferred  on  them  \  but  in 
TRUST,  for  behoof  of  me  the  faid  B  in  liferent,  for 
my  liferent  ufe  allenarly,  exclufive  of  the  jvs  ma- 
ri&  or  adminiftration  of  the  faid  A  on  our  mar- 
riage, or  of  any  future  hufband,  and  for  the  ufe 
and  behoof  of  the  children  ,  to  be  procreated  be- 
twixt me  and  the  faid  A  in  fee,  but  always 
under  the  conditions  and  provifions  herein  after 
inferted  ;  whom  failing,  for  the  ufe  and  behoof 
of  me,  my  heirs  and  afiignees  whomfoever,  alt 

and 
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and  whole  the  fum  of  Sterling  of  prini 

cipal.  Sterling  of  penalty  and  intereft 

of  the  faid  principal  fum  owing,  and  that  (hall 
fall  due  in  future,  on  a  •  bond  granted  by  M  to 
me,  dated  ,  w^ith  the  faid  bond  itfelf, 

and  all  that  has  or  is  competent  to  follow  there- 
on; PROVIDING  ALWAYS,  as'It  Is  hereby  PROVIDED 
and  DECLARED,  that  the  intereft  of  the  faid  prin- 
cipal fum  of  iball  be  paid  by  the  faid 
truftees,  or  their  quorum,  to  myfelf,  during  all 
the  days  of  my  life  j  and  that  my  own  receipt  for 
the  fame,  without  cotlfenc  of  the  faid  A,  or  with- 
out the  confent  of  any  future  hulband,  fhdl  be 
a  good  and  fufficient  receipt  for  the  fame;  and 
the  fame  ihall  noways  be  fubjed:  to,  nor  affedable 
by  the  debts  or  deeds  of  my  hufband;  thejt^  ma^ 
ritt  and  power  of  management  of  my  huibaiid 
over  the  lame,  being  hereby  exprefsly  debarred 
and  excluded  :  And  further,  it  i^  hereby  de- 
CLAREi),  that  in  cafe  there  iball  be  children  pro- 
tu'eated  of  the  marriage  betwixt  me  and  the  Md 
A9  it  iball  be  competent  to  me  to  divide  the  faid 
fum  of  amottgfl  the  faid  children,  in  fnch 
way  atid  manner  as  I  ihall  think  proper^  by  a 
writing  to  be  fnbfcribed  by  lae^  without  the  con- 
fent of  the  iaid  A ;  and  in  cafe  of  my  death 
without  making  the  faid  diviiion,  it  ihall  be  in 
tbe  power  of  the  faid  A  to  divide  the  fame  a- 
mongft  the  ikid  children,  as  he  ihall  think  fit; 
sind  failing  any  divifion  by  either  of  us,  the  £iid 

fuBi 
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fum  ffaall  be  divided  in  equal  ihares  aitiongft  the 
faid  whole  children;  and  in  cafe  I  fliall  prede* 
ceale  the  laid  A,  asid  there  fhall  he  children  pro- 
created of  our  faid  marriage  then  exlftihg^  it  ihall 
be  kwfnl  to  me  to  provide  the  faid  A  in  the  life*^ 
rent  of  the  faid  principal  fum  of  do* 

ring  all  the  days  of  his  life  ;  ako  FAiLiKd  chil<^' 
dren  of  the  faid  marriage  with  the  faid  A^  or  in 
the  event  of  thdr  after  dfeceafe  before  arriving 
at  majority,  and  without  childfen,  it  is  hereby 
declared  lawful  to  me  to  difpofe  of  the  faid  whole 
fom  of  or  any  part  thereof  to  the  faid  A, 

or  to  any  other  perfon  I  may  think  £t,  trixH  pow* 
£R  to  the  faid  truftees^  or  their  qtKsruni,  or  the 
fiartrvors  or  furvivor  of  tbetn,  to  appoint  a  faAor 
for  ujdiftulg  the  iateteft  of  the  iaid  pHncipal  iam^ . 
and  to  allow  hitn  a  reafonable  gratification  for 
bis  trouble,  with  a  power  to  retain  in  his  owii 
hand,  all  charged  and  ekpexifes  titat  may  happen 
to  be  debiirfed  in  the  execution  of  the  ttij&  here*- 
by  conftituied ;  with'  power  alfo  to  the  faid  trus- 
tees, ot  their  quorum,  or  the  fiirvivors  or  ftirvivor 
of  diem,  to  call  for,  purfde  for,  receite  and  dif« 
chargd  the  Said  |iibcipal  fum  of  and  pe- 

nalty, and  to  reemploy  the  iame  oh  fecurity,  be'* 
ritable  or  perfonal^  as  they  ftall  think  beft,  and  td 
take  the  rights  slhd  fecuritseS  thereof  in  the  tetmi 
and  under  the  doftdition^  and  provifions  herein  ex-^ 
j>refied,  and  that  a&  ofteli  as  the  fame  ihall  hap* 
pen  to  be  uplifted ;  i>bcjlarino  always^  that  i^e 
iwt.  v#  *        Z  dcteoraf 
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debtors  fliall  noways  be  concerned'  in  the  reenp' 
ploymeait  of  the  faid  fums,  but  (hall  be  fxxWj  ex- 
oncred  by  the  difcharge  of  the-  faid  truftees  or 
their  quorum,  or  of  the  fun/dvors  or  furvivor  of 
them ;  And,  for  the  encouragement  of  the  faid 
truftees  to  accept  of  the  faid  truft,  I  hereby  de- 
clare, that  they  fliail  only  be  liable  to  reemploy 
the  forefaid  fum  of  when  the.  fame  hap- 

pens to  be  uplifted,  in  the  hands  of  a  perfon  or 
pisrfons",  habite  and  repute  refpoiifible  at  the  time 
^  of  lending  the  ferae,  and  they  fhall  noways  be 
liable  for  omiiGons  or  negle&s  of  any  kind  in 
their  management,  or  for  the  intromiiiions  of 
each  other,  or  of  their  fador,  but  only  each  for 
his  own  adual  and  perfonal  intromiflions :  And 
FURTHER,  it  is  hereby  exprefsly  provided  and 
DECLARED',  that notwithftanding  the  fee  of  the  faid 
fum-  of  Sterling  is  provided  to  the  chil- . 

dren  to  be  procreated  betwixt  me  and  the  faid 
A,  it  Ihail  be  competent  ta  me,  at  any  time  here- 
after; to  call  for  the  faid  principal  fum,  or  any 
part  thereof,  in  order  to  its  being  bid  out  in 
lands  or  other  good  fecurity  within  the  kingdom  of 

or  any  other  cousiry  where  I  may 
have  my  relidence  for  the  time ;  the  fccurities 
thereof  to  be  taken  under  the  diredion  of  thofe 
learned  in  the  laws  of  fuch  country,  and  render-' 
ed  capable  of  fecuring  the,  intercfts  hereby  pro* 
vided  to  me  and  my  faid  children;  as  ax:so  it 
ftall  be  competent  to^  me  to:  call  for  any  part  o£ 

the 
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the  faid  principal  fum  not  exceeding  tb 

be  applied  to  purchafing  any  poft;  Cdmmii&on,  or 
employment  for  the  faid  A,  or  any  annuity,  'ei- 
ther to  hini  or  me  ^  and  the  faid  trnftees,  on 
payment  to  me  oir  my  order,  of  the  faid  principal 
fum,  or  any  part  thereof,  when  called  for  as  a- 
forefaid,  (hall  be  exonered  by  my  receipt  and 
difcharge  for  the  famej  without  confent  of  the 
faid  A  or  any  future  hufband^  and  ihall  thence- 
forth be  fully  exonered  of  the  truft,  in  fo  far  as 
relates  to  the  fums  fo  paid,  at  the  hands  of  the  ^ 
.faid  children  to  be  procreated  of  my  marriage 
with  the  faid  A,  and  at  my  hands,  or  the  hands  of 
my  hufband,  or  of  any  perfon  whatever  who  can, 
in  any  (hape,  claim  under  this  truft ;  turkino 
and  TRANSFERRING,  &c.  ittt  comfnoti  jBTmS) 

7.     Provisions  to  Children. 

^he  provisions  to  children  which  have  been 

given  in  tlie  examples  of  tfie  contract  fuwe  arisen 

from  securing  a  certain  sum  to  the  children  in  fee  ; 

in  place  of  this^  after  prodding  for  the  mfe^  the 

provisions  to  the  children  mfiy  he  thus  eocpressed^ 

*  And  FURTHER,  the  faid  A,  for  the  caufes  fore- 

*  faid,  does  hereby  contract  and  provide  the 
'  fum  of  2000L   Sterling,    for  the    children  of 

*  the  faid   marriage,   which   he   obliges   himfelf 

*  and  his  forefaids  to  pay  in' manner  after  fpeci- 

Z  2  *  fied. 
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fied)  but  under  the  reftri^Uons  and  limitations^ 
underwrttten ;  and  that  at  the  firft  Wbitfuxi- 
day  or  Martinmas  after  their  refpeftive  mar- 
riages or  inajpriliesy  whichever  of  them  ihall 
foft  happen,  and  with  the:  legal  kitereft  from 
andf  after  the  laid  term  of  payment  during  the 
not  payment  die leof ;.  and  he  fiiall  further  edu- 
cate and  mitttain  the  faid  children  fukably^ 
according  to*  their  rank  and  degree,  until  theft 
proviions  bMome  doe ;  but  always  with  and 
under  ihefoKDwmj^  restrictions  and  fkovv 
aioN^r,  »kis  hereby  provided  and  dzclamv^ 
that  if  Atre  be  no  fbn  exifting  of  the  faid  ma^ 
riage,  buit  daughters  imly,  and  that  tbdi^ 
danglers  are  not  to  the  number  of  ils,  thea 
thft  &id  provifion  is  t0  be  reftrided  to  fuch  a 
funs  as  fliaH  not  exceed  500L  for  each  daugh- 
ter ;  AVPZ>  with  this  provifion  aHb,  that  if  there 
is  only  one  fon  of  the  marriage  and  no  daugh- 
ter, he  ihall-  only  be  entitled  to  draw  loooL 
Sterling  of  the  faid  fum  ;  and  if  there  fliall  be 
only  one  Ibn  and  one  daughter,  the  faid  whole 
2000U  fliall  be  divided  equally  between  th^m  ^ 
R£S£RViKG  slways  full  power  to  the  faid  A,  at 
any  time  of  his  life,  to  divide  the  forefaid  pro-* 
vifions  among  his  children  in  fuch  other  pro- 
portions as  he  may  judge  proper ;  and  failing 
fuch  divifion,  the  faid  total  funi  is  to  be  divided 
according  to  the  proportions  before  Xpeciiied.  ^ 


11.    Con- 
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IL  Contract  of  Marriage  were  the  Parties 
txhe  possessed  qf  Landed  JPrcfperfy:. 


ExAMFJLs  l.^'^Cmtiratt  ef  Marriage  xxStere  tt^  e- 
state  is  the  Property  ofihekusbanA^cmtainmg 
an  oU^ation  to  if^^  the  tug^  in  an  mnmdty--^ 
;giving  a  certain  sum  in  place  qfithefumiture"^ 
an  obligation  I0  settle  the  land  on  ike  heip.  male 
of  the  marriage 9  with  procwratory  jbr  Uustpur^ 
pose^-'-pravisions  to  the  cJdldren  with  xi  power  qf 
idivision  given  to  ihe father^  Sgc 

It  is  CONTRACTED,  At>R££l>,   and    MATRIMQ- 

NIALJ4Y  ENDED  betwixt  the  parties  following,  viz. 
A  ON  THE  ONE  PART,  and  B  daughter  of  the  de« 
leafed  B  on  the  other  part,  in  mai^ner  fol- 
lowing ;  that  IS  TO  ftAY,  the  faid  A  and  B  have 
agreed  to  accept  of  each  other  for  lawful  fpoufes, 
and  bind  themfelves  inftantly.to  folemnize  their 
marriage.  Ik  contemplation  of  which  mar« 
Tiage,  the  £sud  A  binds  and  obliges  him,  his  heirs 
and  fuocefibrs  whatever,  at  his  own  expenfe,  valid- 
«  ly  to  infeft  and  feife  the  faid  B  during  all  the  days 
of  her  natural  life  after  his  death,  Jn  an  annuity 
of  200L  Sterling,  free  of  aU  burdens  and  deduc* 
tions  whatever ;  but  under  this  reftri&ion,  that 
in  cafe  there  (hall  be  an  heir  male  of  this  mar- 
tiage  in  exiftence  at  the  diffolution  thereof,  then 
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during  the  exiftence  of  fuch  heir  male,  or  of  his 
iffue,  the  (aid  annuity  fliall  be  reftrided  to  t|)e 
yearly  fqm  of  150L  Sterling;  which  annuity 
of  200I.  Sterling,  reftriftabJe  in  the  event  fore- 
faid,  to  the  fum  of  150I.,  fliall  be  uplifted  and 
taken  at  two  terms  in  the'year,  Whitfundaf]^  and 
Martinmas,  by  equal  portions,  beginning  the  firft 
term's  payment  thereof  at  the  firft  term  of  Whit- 
funday  or  Martinmas  afrer  the  death  of  the  faid 
A  for  the  half  year  enfulng,  and  fo  forth,  yearly 
and  termly  thereafter,  during  all  the  days  of  her 
natural  life,  with  a  fifth  part  more  of  each  term's 
payment  of  liquidate  penalty  inl  cafe  of  failure, 
and  the  lawful  intereft  of  the  faid  termly  pay- 
ment from  the  refpeftive  terms  of  payment  dur- 
ing the  not  payment  thereof,  fufth  of  all  and 
WHOLE — (here  describe  the  lands) — or  furth  of  any 
part  or  portion  thereof,  and  frbm  the  firft  and 
readied:  of  the  rents  thereof;  And  which  annuity 
ihall  be  held  by  two  feveral  infeftments  and  riian- 
hers  of  holding,  one  thereof  to  be  held  of  the  faid 
A  his  heirs  and  fticceffors,  and  the  other  fi*om 
him  of  his  immediate  lawful  fuperiors  thereof, 
both  in  free  blench  farm,  for  payment  of  a  penny 
Scots  money  yearly  on  the  ground  of  the  faid  • 
lands,  at  the  term  of  Whitfunday  yearly,  if  afted 
jillenarly,  and  that  either  by  refignation  or  con- 
firmation, or  both,  the  one  without  prejudice  to 
the  other;  And  the  faid  A  binds  and  obliges  him 

and  his  forefaids,  not  only  to  war  rant  the  fore- 

j  .*  faid 
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faid  free  liferent  annuity  at  all  hands,  and  agalnft 
all  deadly,  as  law  will ;  but  ai,so,  to  tnake  pay- 
ment to  the  faid  B  as  well  not  infeft  as  infeft,  of 
the  faid  free  Ufcrent  annuity  of  200I.  Sterlings 
to  be  reftrifted  in  the  event  forefaid  to  the  fum 
of  150L,  and  that  yearly  and  terijtily,  at  the 
»terms  and  by  the  proportions  above  | written,  dur- 
ing her  lif€^hne,  and  beginning  the  firft  term-'s 
payment  of  the  faid  annuity  at  the  iirft  term  of 
Whitftmday  or  Martinmas  next  and  immediately 
following  the  death  of  the  faid  A,  for  the  half 
year  enfuing,  and  fo  forth,  yearly  and  termly 
thereafter,  during  all  the  days  of  her  natural  life, 
with  a  fifth  part  more  of  each  termfs  payment  of 
liquidate  penalty  in  cafe  of  failure,  and  the  legal 
intereft  of  the  faid  term's  payment  during  the 
fiot  payment  thereof;  and  further,  in  cafe  the 
faid  B  (hall  furvive  the  faid  A,  and  there  fhall 
-be  nd  children  of  the  marriage  exifting  at  the 
xliffolution  thereof,  the  faid  A  binds  and  obliges 
Jiim  and  his  fbrefaids,  %to  content  and  pay.  to  the 
iaid  B  her  heirs  or  affignees,  the  fum  of  2 col. 
Sterling  j  and  in  cafe  there  ihall  be  children  one 
or  more  of  the  marriage,  exifting  at  the  diffolution 
thereof,  the  fum  of  1.5QI.  only,  and  that  at  the 
iirft  Whitfunday  or  Martinmas  next  after  'the 
death  of  the  faid  A,  with  a  fifth  part  more  of  li- 
xjuidated  penalty  in  cafe  of  failure,  and  intereft 
rfof  the  fum  payable  in  the  refpedtive  events  fore- 
Xaid^  from  the  faid  term  of  payment  during  the 

Z  4  ^ot 
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not  payfWBt  thereof:  As  also,  in  contempla* 
TioN  of  the  faid  marriage,  the  faid  A  pikds  an4 
OBLIGES  ^m  atid  his  foreiaids  to  REsio^rthe  lands 
pf  and  others  before  and  after  fpecified,  in 

favour^  and  .for  ne^  infeftment  of  the  fame,  to  be 
made  and  graiited  to  the  faid  A  and  the  heurs 
male  to  be  procreated  of  this  marriage,  and  t^ 
the  heirs  whatfoever  of  their  bodies  ;,  whom  fail» 
ING,  to  the  heirs  male  to  be  procreated  of  the 
body  of  the  faid  A  in  any  fubfequent.  marriage, 
and  to  the  heirs  whatfoeyer  of  their  bodies; 

•  r  .  •  a 
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yfHQM  ALL  FAILING,  to  the  faid  A  his  neareit 
heirs  and  affignees  whomfoever  ;  and  for  that  pur- 
pofe  the  faid  A  nominates  and  appoints    ' 

and  each  of  them, 
jointly  and  feverally,his  lawful  and  irrevocable  pro- 
curators, with  power  to  them  to  refign,  as  he,  by 
thefe  prefents,  resigns,  surrenders,  upcives, 

OVERGlVESandDELIVERS,  ALL  and  WHOLE— (A^^ 

the  lands  are  describedy^in  the  hands  of  his  im- 
mediate lawfnl  fuperiors,  or  of  their  commiilion- 
ers  in  their  names,  having  power  to  receive  rcfig- 
nations,  and  to  grant  new  infeftments  thereupon, 
IN  FAVOUR,  and  for  new  infeftment  of  the  fame,  to 
be  MADE  and  granted  to  the  faid  A,  and  to  the 
heirs  male  of  this  prefent  maniage,  and  to  the 
"hcii-s  whatfocyer  of  their  bodies  j  'whom  failing, 
Jo  the  heirs  male  to  be  procrwted  of  the  body  of 
the  faid  A  in  any  fubfequent  marriage,  and  to 
the  hens  whatfoever  of  their  bodies ;  whom  fail- 
ing. 
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I Hg,  to  the  fai4  A,  his  aj^kreft. heirs  aad  affignees 
whomfoever ;  aiSs^  inftrufneiit^  smd  doc^ments^ 
one  or  more  in  tbe  premifes  to  take,  and^  gene* 
rally,  all  and  faadf y  other  things  i^ecefiary  lo.  dO| 
which  the  laid  A  could  do  himfelf,  were  he  per* 
jTonaliy  prefent,  or  which  to  the  office  of  pjrocura* 
tory  in  fuch  cafes  is  known  to  belong.  Fu  rthsr, 
in  cafe  there  fhall  be.  other  children^  whether 
fons  or  daughters,  one  or  more,  procreated  of 
the  prefent  marriage,  befide  the  heir  male  there- 
of, then,  and  in  that  cafe,  the  faid  A  binds  and 
OBLIGES  him,  his  heirs  and  facce&rs,  to  content 
and  pay  to  fuch  other  children,  the  iiims  of  mo« 
ney  following^  viz.  If  there  (hall  be  only  one 
child  of  the  faid  marriage  befide  the  heir  male 
exiftingat  the  tenn  of  payment  after  nientioned, 
the  fom  of  1 500I.  Sterling ;  if  there  fhall  be 
two  or  more  children,  male  or  female,  the  fum  of 
3000I.  Sterling ;  and  which  fum,  according  to 
tbe  event  forefaid^  fhall  be  payable  at  the  fhrft 
term  of  Whitfunday  er  Martinmas  next  after  the 
death  of  the  faid  A^  with  a  fifth  part  of  the  pro« 
vifion  of  liquidated  penalty  in  cafe  of  failure,  and 
ihterefl  thereof  from  and  after  tbe  laid  term  of 

1 
1 

payment,  during  the  not  payment  thereof.  And 
FURTHER,  in  cafe  it  fhall  happen  that  there  be 
no  heir  male  of*  this  marriage  who  fhall  fucceed 
to  the  faid  eftate  of  and  others  before 

written ;  or,  in  cafe  an  heir  male  of  this  marriage^ 
isifter  having  fucceeded  to  the  faid  eftate,  fhall 

die 
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die  in  minority,  and  unmarried,  and  there  fhdl; 
in  either  cafe,  be  daughters  of  this  prefent  mar^ 
riage,  who  fliall  be  excluded  from  the  fucceffidn 
by  the  heir  male  of  any  fubfequent  marriage  into 
which  the  faid  A  may  enter,  he  hereby  binds 
and  OBLIGES  him  and  his  forefaidt  to  content  and 
pay  to  fuch  daughter  or  daughters  as  may  be  ex- 
cluded in  manner  foreiaid,  the  refpedive  fums  of 
money  following,  viz.  if  there  be  but  one  daugh* 
tct  exifting  at  the  term  of  payment  after  men- 
tioned, the  fum  of  2000I.  Sterling  ;  if  two  daugh- 
ters, the  fum  of  3000I.  Sterling ;  and  if  three  or 
more  daughters,  the  fum  of  45001*.  Sterling ;  and 
that  at  the  refpedive  terms  following,  viz.  at  the 
firft  term  of  Whitfunday  or  Martinmas  after  the 
faid  A's  death,  in  cafe  there  (hall  be  no  hdr  male 
of  this  marriage  then  exifting-,  and  they  (hall 
then  be  excluded  in  manner  forefaid ;  and  in 
cafe  of  fuch  heir's  exiftence,  and  afterwards  fail- 
ing during  minority  and  unmarried,  and  being 
fucceeded  by  th&  heir  male  of  the  faid  A's  body 
in  any  fubfequent  marriage,  then  at  the  firft  of 
the  faid  terms  which  ftiall  happen  after  the  faid 
heir's  death,  with  a  fifth  part  of  the  fums  of  liqui- 
date penalty  in  cafe  of  failure,  and  intereft  there- 
of, from  and  after  the  faid  refpedive  terms  of 
payment  during  the  not  payment  thereof;  de- 
claring ALWAYS,  that  in  cafe  the  forefaid  eni- 
larged  provifions  to  the  daughters  ihall  take  place, 
they  fhali  be  in  full  of  the  former  provilions  made 

for 
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for  iJi^n  in  the  charaSer  of  younger  children ; 
and  if  thefe  provifions  fhall  have  .  previoufly  been 
paid,  the  daughters  fhall  be  bound  to  impute  what 
they  may  have  received,  in  payment  fo  far  of  their 
faid  enlarged  provifions ;.  AND  in  cafe  the  faid  A 
ft  all  happen  to,  fur  vive  the  faid  B,  and  to  enter 
into  a  fecond  marriage,  then,  and  in  that  event, 
Jie  binds  and  obliges  himfelf,  and  his  forefaids,  to 
jpay  the  jufl  and  legal  half  of  the  provifions  firfl  a- 
bove  flipulated,' and  agreeably  to  the  number  of 
children  \vho  fhall  then  be  in  life,  and  that  at  the 
firfl  term  of  Whitfunday  or  Martinmas  after  hh 
faid  fecond  marriage,  with  a  fifth  part  more  of 
the  faid  refpeftive  provifions  of  liquidated  penalty 
incurred  through  failure,  and  interefl  of  the  faid 
provifions,  from  and  after  the  faid  term  of  pay-, 
ment,  during  the  not  payment  thereof;  the  fums 
fo  paid  being  always  to  be  imputed  in  payment 
pro  tanto  of  the  refpeftive  provifions  claimable  by 
the  &id  .daughters  or  younger  children  at  their 
father's  death,  or  on  their  exclufion  by  the  fub- 
fequent  failure  of  the  heir  male  of  the  marriage 
^s  aforefaid;.D£CXAR*i:NG  always,  as  it  is  here* 
by  PROVIDED  and  declared,  that  although  the 
forcfaid  provifions,  in  the  refpeftive  events  forefaid* 
are  granted  to  the  children  in  general,  yet  it  fhall 
jalways  be  in  the  power  of  the  faid  A,  by  a  writ 
under  his  hand,  at  any  time  before  his  entering 
into  a  fecond  marriage,  to  divide  and  proportion 
fhe  fame  amongfl   the  faid  children  as  he  fhall 

fee 
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fee  proper ;  and,  failing  any  fuch  (fivificm,*  the 
find  general  proYifidns  fliall  be  divided  equaUy 
amongft  the  iaid  children  who  fhall  be  in  life  ac 
the  refpedive  terms  of  payment  above  expreff- 
ed  ;  AND  WHICH  refpefUre  provificms,  made  and 
conceived  in  favour  of  the  faid  B9  and  the  chil- 
dren of  the  faid  marriage,  ihall  be,  and  the  faid 
B  has  accepted,  and  hereby  accepts  of  the  fame, 
in  fuU  fatisfa£tion  to  her  of  all  terce  of  heritage, 
half  or  third  of  moveables  or  others  whatever, 
which  Ac  can  claim  or  demand  from  the  faid  A 
or  his  reprefentadves,  or  out  of  his  eftate  or  ef* 
feds,  in  cafe  Ihe  fhall  happen  to  furvive  him, 
(her  claims  of  aliment  and  mournings  alone  ex- 
cepted, or  which  her  executors  or  nearefl  of  kin 
can  claim  or  demand  from  the  faid  A,  or  from 
his  eftate,  or  the  goods  in  communion,  in  cafe  he 
fhall  furvive  her;  as  alfo,  the  other  provifions 
herein  contained  are  declared  to  be  in  full  fatis- 
fadion  of  all  legitim,  portion  natural,  or  bairns' 
part  of  gear,  which  the  children  to  be  procreated 
of  this  marriage  can  claim  or  demand  through  the 
death  of  their  faid  father.  .For  which  causes, 
and  on  the  other  part,  the  faid  B  hereby  as- 
signs, CONVEYS  and  makes  over,  to  and  in  favour 
of  the  faid  A,  her  prcniiifed  fpoufe,  and  his  heirs  and 
aifignees  whomfoever,  all  debts  and  fums  6{  mo* 
ney  whatfoev^,  prefently  pertaining  and  belonging 
to  her,  with  the  bonds,  bills,  and  other  fecurities 
of  the  fame  i  and  particularly,  without  prejudice 

to 
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to  the  generality  forelaid,  the  principal  (um  ^ 

vi^i  the  intereft;  thereof  refting.  from 
and  in  time  coming,  during  the  not  payment 
thereof,  with  of  penalty,  all  contained  in 

and  due  by  a  bond  grant^l  by  to  the  faid 

B  her  heirs  and  aflignees,  dated  and 

payable  together  with  the  fatd  bond 

itfelf,  and  alt  adion  and  execution  competent 
thereon;  with  full  power  to  the  faid  A  or  his 
£)refiiidst  to  receive,  difcharge,  or  convey  the  faid 
bond  and  fums  of  mcmey  thereby  due,  and  gener- 
ally to  do  every  thing  in  regard  thereto  which 
the  faid  B  could  have  done  before  granting  theib 
prefents :  And  it  is  hereby  f&otidbd  and  x>b- 
CLASLED,  that  although  the  prefent  marriage  ihatt 
be  diflblved  within  year  and  day  of  its  commence- 
ment, and  withou^  a  living  child  |»'ocreated  be- 
twixt the  fsod  A  and  B  yet  the  whole  provifions 
conceived  in  the  pre&nt  contrad  of  marriage,  in 
£i¥Our  of  either  party,  (haU  fubfift  aiKl  take  e&ds» 
any  law  or  praftice  to  die  contrary  notwithftand- 
ing,  which  is  hereby  vrith  mutual  ccmfent  pafled 
"Irom  and  dikhazged :  And  lastjly,  it  is  hereby 
AORBED,  that  all  ^cecution  (hall  pafs.  hereon  a- 
gainft  the  faid  A,  for  implement  of  the  provifons 
coneeived  in  favour  of  the  faud  B  and  the  chil^ 
dren  of  the  marriage,  at  the  inftance  of 
or  any  of  them,  or  any  of  their  eldeft  fons  or  ap^ 
parent  heirs :  Further,  the  taid  A  nEsiRES  and 
KB^XRSs  you  and 

each 
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each  of  you,  jointly  and  feverally,  his  bailk?s 
in  thsit  part  fpecially  conftituted,  that,  on  fight 
•  hereof,  ye  pafs  to  the  grounds  of  the  faid  lands, 
and  there  give  and  deliver  to  the  faid  B  liferent 
{late  and  lafme,  aftual,  real,  and  corporal  pof- 
feffion,  of  all  and  whole  the  forefaid  free  liferent 
annuity  of  200L  Sterling,  to  be  reftridled  to  the 
fum  of  1 50!.  Sterling  in  the  event  above  fpecifi- 
ed  ;  to  be  uplifted  and  taken  during  all  the  days 
of  the  faid  B's  natural  life,  after  the  deceafe 
of  the  faid  A  her  hufband,  at  two  terms  in 
the  year,  Whitfunday  and  Martinmas,  by  equal 
portions,  with  a  fifth  part  more  of  liquidate 
penalty  for  each  term's  payment  in  cafe  of 
failure,  and  the  lawful  intereft  of  the  faid  annaity, 
from  the  refpedive  terms  of  payment  thereof 
while  the  fame  remains  unpaid ;  beginning  the 
firfl  term's  payment  thereof  at  the  firfl  term  of 
.Whitfunday  or  Martinmas  immediately  after  the 
death  of  the  faid  A  for  the  half  year .  enfuing, 
FURTH  of  ALL  and  WHOLE  the  lands  of 
and  others,  as  the  fame  are  more  particularly 
above  defcribed,  and  that  by  delivery  to  the 
faid  B,  or  to  her  certain  attorney  in  her  name, 
bearer  hereof,  of  earth  and  flone  of  the  ground 
of  the  faid  lands,  and  a  penny  money  for  the 
faid  annuity,  and  all  other  fymbols  ufual  and 
requifite ;  and  this  in  nowife  ye  leave  undone ; 
WHici^  to  do,  the  faid  A  commits  to  you,  and 
and  each  of  you,  full  power,  by  this  his  precept 

of 


bV  father  and  mother  op  husband.    $€y 
of  fafine  direfted  to  you  for  that  effed.     In  wit- 

JKESS  WHEREOF,  &C. 


Example  IL-^Contract  of  Marriage^  in  which 
the  Husband^ s  Father  and  Mother  are  parties ^ 
and  where  the  father^  as  proprietor  of  the  e  state  ^ 
becomes  bound  to  convey  to  his  son^  and  the  heirs 
male  of  the  marriage,  and  ilie  heirs  (f  their  bo^* 
dies  J  whom  failing,  to  the  heirs  male  of  any  sub* 
sequent  marriage,  and  the  heirs  of  their  bodies ;. 
whom  failing,  to  the  heirs  female  of  the  marriage^* 
with  promsions  of  an  annuity  and  the  mansion- 
Jiouse  and  parks  to  the  widow,  with  thefumi" 
ture,  in  certain  events-,  and  a  provision  to  the 
younger  children,  and  to  tlie  daughters  in  case 
of  their  being  debarred  from  the  succession  by  an 
heir  male  of  another  marriage,  8^c. 

•  It  is  CONTRACTED,  AGREED,  and  MATRIMO- 
NIALLY ENDED  betwixt  the  parties  following,  viz. 
A  jun.  with  cbnfent  of  A  fen*  his  father,  and  the 
faid  A  fetJ.  for  himfelf,  with  confent  of  his  faid 
fon,  sis  alfb  with  confent  of,  and  as  faking  bur- 
den on  him  for.N  his  fpoufe,  and  the  faid  N  for 
herfelf,  and  for  any  right  of  Hferent,  conjund  fee, 
terce,  or  other  right  which  fhe  has  or  can  pretend 
to  the  lands  and  others  after-mentioned,  either  by 
her  contrad  of  marriage  with  her  faid  hulband, 
by  fpecial  proviflons  and  claufes  of  conqueit  in 

X  liferent. 
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liferent,  c9Ziceived  in  her  fiivour,  cr  by  any  other 
voluntary  or  legal  proviiion  copceiTcd  in  her  fa« 
Tour,  excepting  her  liferent  provifions  heremafter 
referved  to  her^  with  confent  of  the  faid  A  fen.  her 
huiband  J  and  they  all,  with  one  advice  and  confent, 
ON  THE  ONE  PARI*,  and  B  eldeft  daughter  of  B, 
with  confent  of  her  faid  father,  and  the  iaid  B 
for  himfelf,  on  the  other  part,  in  manner  fol- 
lowing ;  That  is  to  say,  the  faid  A  jun.  and 
Mrs  B  have  accepted,  and  hereby  accept  each  of 
them  the  other,  as  lawful  fpoufes,  and  promife  in- 
ftantly  to  folemnize  their  marriage ;  in  cont£m« 
plation  of  which  marriage  the  faid  A  fen.  with 
confent  of,  and  taking  burden  on  him  for  the  faid 
N  his  fpoufe,  and  the  faid  A  jun.  both  with  one 
advice  and  conient,  bind  and  oblige  them,  jointly 
and  feverally,  and  their  heirs  and  fucceflbrs,  to 
infeft  and  feafe  the  faid  Mrs  B  in  liferent  during 
all  the  days  of  her  lifetime,  after  the  death  of  the 
laid  A,  NOT  ONLY  in  an  annuity  of  Sier« 

ling,  free  of  all  teiads,  minifter's  ftipend,  ichooU 
maftor^s  falaries,  cefs,  taxations,  smQ  other  bur* 
dens  and  duties  whatever ;  to  be  uplifted  and  ta« 
ken,  under  the  reftridions  after-mentioned^  al 
two  terms  in  the  year,  Whitfunday  and  Martin** 
mas,  by  equal  portions }  beginning  the  firft  term'a 
uplifting  at  the  firfl  Whitfunday  or  Mardnmas 
after  the  death  of  the  faid  A  for  the  half  year  dn- 
fuing,  and  fo  on  yearly  and  tremly  thereafter  dur*- 
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ing  the  life  bf  the  faid  B  furth  of  all  and 
WHOLE— (A^(i?  describe  the  lands)— 6x  furth  of  any. 
part  or  portion  thereof,  firft,  baft,  and  readied  of 
the  rents  thereof,  but  also  in  the  liferent  right  of 
the  manor-place,  offices,  yards^  orchards  and  en- 
clofures  of  ,  as  prefently  poffeffed,  &cJ 

AND  THAT  by  two  fcveral  infeftmentg  and  man- 
ners of  holding,  one  thereof  to  be  held  of  the  faid 
A  fenior  and  of  the  faid  A  junior,  or  their  heirs  and 
fucceffors,  the  other  from  theiii  of  their  imme- 
diate lawful  fuperiors  thereof,  both  in  free  blench, 
for  payment  of  a  penny  Scots  money,  on  the? 
ground  of  the  faid  lands,  at  the  term  of  Whitfun- 
day  yearly,  if  afked;  and  that  either  by  refigna- 
tion  or  confirmation^  or  both,  the  one  without  pr&> 
jadice  to  the  other ;  with  this  provision  always^ 
as  it  is  hereby  exprefsly  provided  and  declared, 
that  the  forefaid  annuity  of  is  and  fhali 

be  reftrided  to  a  yearly  free  annuity  of  ^ 

during  the  joint  lives  of  the  faid  A  fenior  and  the 
laid  N,  his  fpoufe ;  but  on  the  death  of  either  of 
th^m,  it  fhall  rife  to  the  fum  of  ,  and  on 

the  death  of  botfa^  it  fhall  be  reftored  to  the  full 
fum  of  ;  And  further,  in  cafe  there  be 

heirs  of  this  marriage  who  fliall  fucceed  to  the  faid 
lands  and  eflate,  and  that  the  faid  Mrs  B  fhall 
marry  a  facond  hufband^  then,  and  in  thefe  joint 
cafes,  it  is  pr6vid£D  and  declared,  that  the  fc^e- 
faid  liferent  annuity  bf  '       is  an4  fhaU  be 

teflrided  to  a  yearly  free  annuity  of  i 
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which  IS  not  to  increafe  to  any  higher  fum  on  the 
death  of  either  of  the  faid  A  fenior,  or  N  his 
fpoufe;   WITHOUT  prejudice,  however,  to  the 
faid  B  to  recur  to  her  faid  foil  liferent  annuity  of 
,  on  the  failure  of  the  heirs  of  this  pre- 
fent  marriage  fucceeding  in  manner  forefaid  to 
the  faid  lands  and  eftate,  and  that  notwithfland- 
ing  fhe  may  have  married  a  fecond  hufband  ;  but 
in  the  event  of  her  marrying  a  fecond  hufband, 
her  liferent  right  to  the  faid  manor  place  ihaH 
ceafe  and  become  extinft  from  the  firft  Whitfun- 
day  or  Martinmas  following  her  fecond  marriage ; 
AND  FURTHER  the  faid  A  jun.*  binds  and  obliges 
him  and  his  forefaids  not  oni^y  to  warrant  the 
forefaid  free  liferent  annuity,  and  the  manor  place 
and  pertinents,  under  the  reftridions  forefaid,  to 
be  free,  'fafe  and  fure  to  the  faid  Mrs  B  from  aU 
perils,  burdens,  dangers  and  incumbrances,  at  aH 
hands,  aqd  againfl  all  deadly,  as  law  will,  but 
AJLSo  tomake  payment  to  the  faid  B  e£  the  faid 
free  liferent  annuity  of  ,  undtr  the  re- 

flriftions  above  written^  yearly  and  termly,  at  the 
times  and  by  the  proportions  above-written,  dur- 
ing her  lifetime,  and  beginning  the  firft  term's 
payment  at  the  firft  term  of  Whitfunday  or  Mar- 
tinmas immjediateiy  following  the  death  of  the  faid 
A  junior^  and  fo  forth  yearly  and  termly  there- 
after during  all  the.  days  of  her  life,  after  his 
death, .  yrith '  a  fifth  part  of  penalty  in*  cafe  of 
failure,  and  iatereft  of  the  faid  suiauky  from  the 
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tferm  of  payment,  during  the  not  pay ment  thereof : 
Anp  further,  the  faid  A- junior  hereby  pro- 
vir^ES  and  dispones  to  the  faid  B  his  fpoufe,  in 
Cafe  tfie  furvive  him,  and  tHere  be  no  children 
of  the  niarfiage  exifting  at  the  diflbliition  thereof; 
the  juft  and  equal  half  of  all  houfehold  pleniftiing 
and  furniture  which  fliall  belong  to  him  at  the 
time  of  his  death,  including  filver  plate  and  heir- 
Ifiip  moveables,  wherever  or  in  whatever  houfes 
or  dwellingplaces  the  fame  fhall  be  at  the  time ; 
AND  in  cafe  fhe  furvive  him,  and  there  be  chil- 
dren of  this  marriage  exifting  at  the  diffolution 
thereof,  then  only  the  juft:  and  equal  third  part  of 
all  fuch  plenifhing  and  houfehold  furniture  'as  a- 
forefaid,  including  as  faid  is,  but  redeemable  al- 
ways in  manner  afterwritten ;  and  he  binds  and 
obliges  him  and  his  forefaids  to  free  and  relieve 
the  fhare  before  difponed  of  the  faid  furniture 
from  all  debts  atid  deeds  to  which  he  is  or  fhall  be 
liable  at  the  time  of  his  death,  or  which  can  any- 
ways affeft  or  burden  the  fame;  but  provided 
always,  as  it  is  hereby  expressly  provided  and 
AGREED,  that  the  faid  half,  or  third,  of  the  faid 
plenifhing  fhall  be  redeemable  from  the  faid  B,  by 
the  heirs  of  the  faid  A  junior  fuccecding  to  him 
in  his  eftate,  or  his  ailignees,  to  the  remainder  of 
the  faid  furniture,  by  payment  to  her  of 
for  the  one  half  thereof,  if  her  right  extend  therc- 
tOj  or  money  foref^id,  for  the  third 

part  thereof,  in  cafe  her  right  extend  no  further, 
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and  that  at  any  time  within  fix  months  after  the 
feid  A  junior  hi«  death ;  but  declaring,  that  un- 
lefs  fach  fum  as  may  correfpond  to  the  fliare  of 
the  furniture,  to  wlfich  fhe  fhall  have  rfght,  be 
paid  within  th€  faid  fpaceof  fix  months,  then  her 
half  or  third  of  the  faid  furniture  fhall  not  there- 
after be  redeemable  from  her,  but  fhall  continue 
and  remain  her  abfolute  and'  irredeemable  proper- 
ty in  all  time  thereafter  ;  and  which  liferent  pro«^ 
vifions  and  difpofidon  forefaid^  the  faid  B,  withr 
confent  forefaid,  hath  accepted,  and  hereby  ac-^ 
cepts  of,  in  full  fatisfadlion*  m  her  of  all  terce  oi 
lands,  half  op  third  of  moveables,  and  every  thing^ 
€lfe  which  fhe  can  claim  by  and  through  the 
death  of  the  faid  A  junior  her  hufband ;  or  which 
her  executors  or  nearefl  in  kin  can  claim  through 
her  predectsafing  him  :  And  in  like  manlier,  the 
faid  A  fenioT  and  A  junior,  m  contemplation 
of  the  faid  marriage,  bind  and  oblige  them,  and 
their  forefaids^  to  make  due  and  lawful  refignationr 
of  the  laid  Fan^,  tefnds,  and  others  above  smd  a£» 
tier  mentioned,  in  favour  of,  and  for  new  infeft- 
ihents  to  be  made  and  granted  to  the  faid  A  joniory. 
and  his  heirs  after  mentioned ;  and,  for  that  effe£t^ 
the  faid  A  fi^iior,  with  confent  of,  and  as  taking 
burden  for  his  faid  fpoufe,  and  ihe  faid  A  junior, 
both  with  one  advice  and  confent,  have  nob&£^ 
nated,  constituted  and  appointed,  and,  hj 
theie  prcfents,  NOMINATE,  constitute  and  ap- 
SOfNT  and  each  of  them, 

jointly 
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^jointty  and  fcvcrally,  their  lawful  and  irrevocable 
procan^ors,  for  them  and  in  their  natnes,  to  t^ 
•fign,  furrender,  fimpKcker  upgive,  oyergive  and 
dejjver,  likeas  they  both,  with  one  advice  and 
confe^t,  and  the  faid  A  fenior,  with  confent  of^ 
^nd  as  taking  burden  en  him  for  his  faid  fpoufe, 
reiign^  &€•  axl  and  ^noi.t'^(kere^theiands'wer€ 
-cfescTi&erf)— together  with  all  right,  title,  intereft, 
claim  of  right,  property  or  pofleffioa,  which  they 
or  either  of  them  have  or  can  .pvetend  thereto,  or 
to  any  part  or  portion  thereof  In  time  ^coming,  in 
the  hands  of  their  refpeftive  immediate  lawful  fu- 
periors  thereof,  or  of  their  commiffioners,  in  fe^ 
Vour,  and  for  new  infeftment  of  the  fame,  to  be 
made  and  granted  to  the  faid  A  junior,  and  the 
heirs  male  of  this  prefent  marriage,  and  lo  the 
lieirs  whatfoeverof  their  bodies ;  whom  ^ailin<j, 
to  the  heirs  male  of  the  faid  A  junior  in  any  fub- 
fequent  marriage,    and  the  heirs  whatfoever  of 
their  bodies ;  whom  failing,  to  the  daughters 
'of  the  prefent  marriage  ;  whom  failing j  to  the 
daughters  of  the  faid  A  m  any  fubfequent  marriage  ; 
-^HOM  FAILING,  to  the  faid  A  fenior  his  seareft 
'lawful  heirs  and  aflignees  wh(»nfoever,  heritably 
and  irredeemably,  in  due  and  competent  form  as 
leffeirs ;  always  with  andunder  the  exprefs  referva^ 
tions,  conditions,  provifions,  reftri6:ions,  limita* 
<ions,  claufes  irritant  and  refolutive,  hereinafter 
<:Dntained,  and  no  otherwtfe,  viz.  reserving  al« 
^;vAYs  to  the  faid  N  her  liferent  right  fo  the  faid 
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lands  of  9  asalfo,  referring  to  th^ 

faid  A  fenior,  his  liferent  right,  ufe  and  intereft  of 
the  faid  lands  of  ;  And  further,  re- 

serving to  him  full  power  and  liberty,  at  gny 
time  in  his  life^  and  even  on  deathbed,  to  bur- 
den and  afFeft  the  lands  and  others  above  men- 
tioned,  and  the  faid  B,  and  the  heir  of  this  pre- 
fent  marriage,  and  other  heirs  of  tailzie  above- 
mentioned,  with  fuch  a  fum  of  money  as  he  fliaU 
think  fit  to  his  other  children,  and  for  payment 
of  the  debts  juftly  due  by  him,  the  fame  not  ex- 
ceeding the  fum  of  ,  and  which  is  not 
to  bear  intereft  on  the  faid  lands  and  eftate,  or 
upon  the  faid  A  junior  or  his  forefaids,  until  after 
the  death  of  the  faid  A  fenior :  And  further,  it 
is  hereby  provided  and  declared — (here  tkc 
conditions  of  the  entail  were  inserted) — acts,  in- 
ftruments,  and  documents  in  the  premifes  to  take, 
and,  generally,  every  other  thing  in  the  premifes 
to  do,  which  the  faid  A  fenior  and  A  junior  might 
have  done  themfelves,  or  which  to  procurators  in 
fuch  cafes  is  known  to  belong;  ratifying  hereby, 
and  confirming,  whatfoever  their  faid  procurators 
(hall  lawfully  do  or  caufe  to  be  done  in  the  pre- 
mifes.    And  further,  the  faid  A  fenior  binds 
and  obliges  him  and  his  forefaids  to  free  and  relieve 
the  faid  A  junior  and  his  forefaids  of  all  debts  and 
deeds  contrafted  or  done  by  him  or  by  his  prede- 
ceflbrs,  and  of  his  childrens'  provifions,  fo  far  as 
the  faid  debts,  deeds  and  provifions,  ihall  exceed 

the 
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tie  ibrefaid  Aim  of  with  which  he  has 

the  power  of  burdening  the  faid  lands  and  eftate^ 
And  the  faid  A  fenior  and  A  junior,  affign,  tranf* 
fer  and  difpone,  to  and  in  favour  of  the  faid  A 
junior,  and  his  heirs  itnale  and  of  tailzie  above 
mentioned,  under  the  refervadons,  conditions, 
provisions,  reftridions,  claufes  irritant  and  refolu- 
live  above  fpccified,  Noc  only  the  whole  title 
deeds  of  the  faid  lands,  and  whole  claufes,  tenor, 
and  contents  thereof,  with  all  that  has,  or  is  com- 
petent to  folio w  thereon  4  3ut  also,  the  rents  of 
the£aid  lands  and  others  for  this  current  year,  and 
for  all  years  and  ternis  thereafter;  i^xcepting 
and  lusERviNG  always  in  favour  of  the  fsud  A 
fenior,  the  rents  and  duties  of  the  lands  and  others 
forefaid,  during  his  life,,  in  terms  of  the  referva- 
tion  forefaid ;  as  alfo  referving  the  forefaid  liferent 
provifion  to  the  faid  N :  And  further,  in  con- 
templation of  the  faid  marriage,  the  faid  A 
junior,  hereby  binds  and  obliges  himfelf  and  his 
heirs  and  fuoceffors  whomfpever,  to  make  pay- 
mcxtt  to  the  younger  child  or  children  of  the  faid 
marriage,  befide  the  :heir  fucceeding  to  the  faid 
lands  and  eftate,  or  to^^the  daughter  or  daughters 
of  the  faid  marriage,  in  cafe  of  their  being  exclud- 
ed from  the  fucceflion  by  the  heir  male  of  any  fub-. 
fequent  marriage  of  the  faid  A  junior,  of  the  fums. 
of  money  following,  viz.  if  one  daughter  or  youngex: 
child,  the  fum  of  j  if  two,  &c.  to  be 

divided,  the  faid  refpedive  provifions  amongft  the; 

A  a  4       *  two 
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tvfo  or  more  daughters,  or  younger  children,  in 
fuch  proportions  as  the  faid  A  junior  (ball  wppovat 
by  a  writing  under  his  hand  }  and,  failing  of  fuch 
"Writing,  the  fame  to  be  divided  equally  amongit 
the  daughters  or  younger  children,  and  which 
provifions  fhall  be  payable  to  the  faid  children 
at  the  firft  tttm  of  Whitfunday  or  Martinmas 
after  their  refpediive  marriages  or  majorities, 
whichever  of  them  ihall  firft  happen,  with  a.  fifth 
part  more  of  the  faid  portions  of  liquidatetd  penal- 
ty ii>  cafe  of  failure,  together  mth  th^  'due  and 
ordinary  intereft,  oi  the  faid  portions  fipm  .the 
faid  terms  of  payment  during  the  not  payment 
thereof;  A^B,  in  the  mean  time,  until  the  refpec- 
tive  terms  of  payment:  of  the  faid  portions,  the 
faid  A  junior  binds  and  obliges  him  and  his 
forefaids,  to  aliment,  educate  and  maintain  the 
faid  children,  fuitable  to  their  degree  and  ftation ; 
AND  WHICH  PROVISIONS,  in  favour  of  the  faid 

'.  1  ;  <  » 

younger  children  or  daughters  of  the  marriage, 
are  hereby  declared  to  be  in  full  of  all  legitim, 
portion  natural,  executry,  d^d's  part,  or  whatever 
elfe  they  can  aik  through  the  death  of  the  faid 
A  junior  their  father :  For  wj«ich  causes,  and 
ON  THB  other  PART,  the  faid  B,  &c« — (k^re  the 
c&nvet/ance  by  the  wf/e  and  her  father  mil  be  in- 
icr/fe^rf)— AND  FURTHER,  it  !s  hereby  aorebd  by 
both  parties,  that  although  this  prefent  marriage 
ihould  happen  to  diffolve  by  the  death  of  either 
party  within  the  fpace  of  year  and  day  after  the 
*'  '*  '  folem- 
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Xolemnizatioii  thereof,  and  without  a  living  child 
procresated  of  the  fame,  the  provifions  in  favour 
of  the  faulband  ai»l  urife  refpedively  {hall  not-' 
withftaading  fiibfift  in  full  force,  any  law  or  cuf« 
torn  to  the  contrary  notwithftanding ;  Akd  last- 
ly, it  is  hereby  agreed,  that  execution  fhall  pafs 
hereon,  at  the  ixkftance  of  «and 

or  any  one  of  them^  and,  failing  them 
by  d^ath,  at  the  inftance  of  the  neareft  heir  of 
any  of  them,  againft  the  faid  A  junior  or  his  fore^ 
faids,  for  inlplement  of  the  provifions  hereby  con- 
ceived in  favour  of  rhe  faid  B  and  the  heirs  and 
children  to  be  procreated  between  them  :  Fur- 
ther, the  faid  A  fenior,  and  the  faid  A  junior, 
witli  one  advice  and  confent,  and  the  faid  A  fe* 
nior,  with  cmifent  of,  and  taking  burden  on  him 
for  the  faid  N  his  fpoufe,  dbi^ire  and  REQtriRE 
you  and 

each  of  you,  jointly  and  feverally,  their  bailies 
in  that  part,  hereby  fpecially  conftituted,  that,  on 
fight  hereof,  ye  pafs  to  the  grounds  of  the  lands 
and  others  forefaid,  and  there  give  and  deliver  to 
jthe  faid  B  liferent  ftate  and  fafine,  a£tual,  real 
and  corporal  pcffeffion,  of  all  and  whole  the  fore* 
faid  annuity  of  yearly,  to  be  uplifted 

and  taken  under  the  reftri^ons  and  qualifications 
forefaid,  at  two  terms  in  the  year,  Whitfunday 
and  Martinmas,  by  equal  portions,  furth  of  all 
and  whole  the  lands  and  others  forefaid,  or  furth 
4»f  ahy  part  or  portion  thereof,  firfl  and  readieft  of 

the 
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!^e  rents  thereof ,  beginning  the  firft  term's  pay- 
ment thereof  at  the  firft  term  of  «Whitfunday  or 
Martinmas  after  the  death  of  the  faid  A  junior,  for 
the  half  year  enfuing,  and  fb  forth,  termly  and 
continually  thereafter,  during  the  lifetime  of  the 
i^d  B  ;  AS  ALSO,  of  the  laid  manor-pkce,  offices, 
yards,  orchards  and  others  forefaid,  as  the  fame  are 
prefently  pofTefled  by  the  faid  A  fenior  in  liferent 
^  aforefaid  ;  and  that  by  delivery  to  the  faid  B, 
or  to  her  certain  attorney  in  her  name,  bearer 
hereof,  of  earth  and  ftoneiof  the  ground  of  the  faid 
lands  and  others  above  mentioned,  and  a*  penny 
money  for  the  faid  annuity,  and  all  other  fym- 
bols  requifite  and  neceflary  in  fuch  cafes,  and  of 
earth  and  ftone  of  the  ground  of  the  faid  manor- 
place  and  others  ^  and  this  in  iiowife  ye  leave  un* 
done ;  which  to  do,  they  commit  to  you,  joint- 
ly and  feverally,  their  full  povirer  by  this  precept 
of  fafine,  direcked  to  you  for  that  effeflt.  In  wit- 
ness WHEREOF,  &c.  &c. 


Example  Jll.-^Co?tlraet  of  inarrlage  U'here  tfie 
uife^  possessed  of  an  entailed  estate^  provides  her 
Tiusband  in  a  liferent^ and lierifounger  chitdreniu 
provisions,  iii  terms  offfie  conditions  of  an  entail. 


It  is  contracted, 

AtLY  ENDED,  betWlXt  tl 

Ef^. 


TRACTED,  agr£ed  and  matrimoni- 
),  betwixt  the  parties  following,  viz.  A 

Efq. 
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£fq.  on  the  one  part,  and  B,  with  the  fpecial  ad« 
.vice  and  confetlt  of  C  the  fole  ading  tutor  of  the  faid 
JB  nominated  by  her  father,  on  the  other  part, 
in  manner  following;  That  is  to  say,  the  faid  A 
'  hereby  binds  and  obliges  him^  his  heirs,  execu- 
tors, and  fucceffors  whomfoever,  to  provide  and 
.SECURE  the  whole  eSe£ts  he  is  now  pofleflfed  of, 
or  which  be  may  afterwards  acquire  or  fucceed 
to  during  the  dependency  of  the  marriage,  to 
to  the  extent  of  Sterling,  the  rights  and  fe- 

curities  of  which  he  ihall  take  to  himfelf  and  the 
faid^  B,  in  conjunct  fee  and  liferent,  for  her  life- 
aent  ufe  allenarly,  and  to  the  children  of  the  faid 
marriage  in  fee,  to  be  divided  amongfl:  the  faid 
.children  in  fuch  proportions  as  the  faid  A  fhaU 
at  any  time  appoint,  by  a  writing  under  his  hand  ; 
^nd,  failing  him  by  death,  without  having  made 
any  fuch  divifion,  in  fuch  proportions  as  the  faid 
B  ihall  appoint  by  a  writting  under  her  hand ; 
and,  failing  of  fuch  divifion  by  either  of  the  faid 
A  and  B,  the  faid  fum  (hall  divide  equally  a* 
inongft  the  children  of  the  faid  marriage,  other 
than  the  heir  herein  after  defcribed,  who  ihall 
be  alive  at  the  term  of  payment  after  fpecified ; 
with  this  provifion,  that  if  there  be  only  one 
phild  at  the  faid  term  of  payment,  other  than  the 
heir  forefaid,  that  child,  whether  male  or  female, 
ihall  be  entitled  to  the  fum  of  Sterling 

pf  the  forefaid  provifion,  and  to  no  more ;  and  in 
cafe  there  ihall  be  two  fuch  children,  other  than 

the 


• 

the  faid  heir  theft  in  life^  they  fliall  be  entitled 
«a£h  to  the  fum  of  Sterling  of  tlie  faid 

provifion,  the  remainder^  in  dther  of  thefe  cafes, 
t>eing  at  the  difpofal  of  the  faid  A  ;  which  pro^ 
VISION  the  faid  A  binds  and  oblioes  him  and 
ills  forefaids,  to  pay  ^  to  the  laid  children  other 
than  the  faid  heir,  at  the  firft  legal  term  of  Whit* 
funday  or  Martinmas  after  the    death    of   the 
longeft  liver  of  the  faid  A  and  B,  with  a  fiftk 
part  more  of  each  refpedive  fum  of  liquidated  pe« 
nalty  in  cafe  of  failure,  and  the  legal  intereft  of 
the  iaid  provifions,  from  and  after  the  faid  term 
of  payment  dnring  the  not  payment  thereof; 
and  in  cafe  of  the  difiblution  of  the  faid  marriage 
hy  the  death  of  either  of  the  faid  {^rttes,  and 
that  the  party  furviving  fhall  happen  to  enter  in* 
to  a  fecotid   marriage,   the  party  furviving  and 
marrying  again  fliall  thereby  have  loft  the  power 
of  dividing  the  faid  provifion  amongft  the  faid 
'^younger  children,  whether  the  faid  divifion  may 
have  been  executed  prior  or  pofterior  to  the  fe* 
cond  marriage :  And  whichever  of  the  faid  parties 
ihall  furvive^  the  furviver  fliall  be  bound,  as  he 
or  flie  hereby  bind  and  oblige  thcmfelves  refpec* 
tivcly,  to  aliment  and  educate  their  faid  younger 
children  until  their  feveral  provifions  fall  due  ; 
WHICH  provisions,  conceivcd  in  favour  of  the 
laid  younger  children,  arc  hereby  declared  to  be  • 
in  full  of  all  they  can  demand,  as  bairns*  part  of 
gear,  legitim,  portion  natural,  or  in  any  other  way 

whatfoever. 
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whatfocver,  by  and  through  the  deceafe  of  the 
feid  A  their  father ;  Further,  the  faid  A  h£R£« 
BY  ASSIGNS  and  DISPOKE&  to  and  iii  &yoar  of  the 
laid  By  in  the  event  of- her  furviving  hioi)  a^d 
there  ftall  happen  to  be  no  children  of  the  mar^ 
riage,  or  none  alive  at  the  diflblinion  thereof,  the 
Jiift  and  equal  half  of  the  honfehold  furnitiu'e 
\(^hich  fhall  pertain  and  belong  to  him  at  the 
time  of  his  death,  heirfiiip  moveables  included  ; 
but  which  half  fiiall  be  reftri^d  to  one  third  of 
the  faid  houfehold  furniture  in  cafe  there  fliatl  be 
a  child  or  children  alive  at  the  diflbluticm  of  the 
marriage  by  the  death  of  the  faid  A ;  provii^inq 
ALWAYS,  that  the  faid  half  ot  third  of  the  faidi 
houfehold  furniture  fhall.  be  redeemable  by  the 
heirs  of  the  faid  A  within  the.  fpace  of  fix  naontha 
after  his  death,  by  payment  to  the  faid  B,  bet 
heirs,  executors,  or  aflignees,  of  the  fum  of 
Sterling,  if  her  right  extend  to  one  half  of  the 
{aid  furniture,  and  the  fum  of  if  it  extend 

to  one  third  thereof ;  but  under  this  condition^ 
that  if  the  faid  power  of  redemption  fhall  not  be 
ufed  i;nthin  the  forefaid  fpace  of  fix  months  after 
his  death,  the  fame  fltall,  by  the  lapfe  of  the  faid 
time  alone,  and  without  any  declaratory  aSion,, 
become  lofl  and  extin£t ;  and  the  faid  A  hereby 
declares  the  pofTef&on  and  right  of  the  (aid  B  in 
the  faid  furniture  to  be  thereafter  abfolute  and 
complete;  which  provisions  in  favour  of  the  £ud 
B,  fhe  has  accepted,  aad  hereby  accepts,  in  &II 

of 
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of  liferent,  conjunft  fee,  terce  of  lands,  half  or 
third  of  moTeables,  executry,  or  other  claims  or 
demands  competent  to  her  or  her  heirs  on  the  diflb-^ 
lutibn  of  the  faid  marriage;  For  which  causes, 
AND  ON  the  OTHER  PART,  the  faid  B  with  confent 
forefaid,  hereby  binds  and  obliges  herfelf  to 
make  <]ue  and  lawful  reflgnation  of  all  and 
WHOLE  the  hndSjScc.''^(heredescribethe7n)^nthe 
hands  o£  her  immediate  lawful  fuperiors  thereof^ 
IN  FAVOUR,  and  for  new  infeftments  to  be  made, 
given,  and  granted  to  herfelf,  and  failing  her,  to 
the  heirs  male  of  her  body  to  be  procreated  in 
this  prefent  marriage,  and  the  heirs  male  of  their 
bodies ;  whom  failing,  to  the  heirs  male  to  ber 
procreated  of  the  body  of  the  faid  B  in  any  fub- 
fequent  marriage ;  whom  failing— (Aere/Aedl?^- 
HnaUon  of  the  entail  mil  be  inserted) — as  fpecified 
and  contained  in  the  deed  of  entail,  of  the  whole 
lands  and  others  above  mentioned,  made  and 
granted  by  the  faid  deceafed  B,  which  deed  of 
entail  bears  date,  and  is  recorded  ;  but 

ALWAYS  WITH  and  UNDER  the  whole  conditions, 
provifions,  limitations^  burdens,  and  whole  claufes 
irritant  and  refolutive,  contained  in  the  deed  of 
entail  as  more  particularly  after  mentioned,  to 
BE  HELD  of  the  faid  B  her  immediate  lawful  fupe- 
riors thereof,  by  the  fame  tenure,  and  as  fully 
and  freely  in  all  refpeds,  as  Ae,  her  pi^edeceflbrs 
and  authors,  held,  or  might  have  held  the  fame 
themfelves  j  And  further,  the  faid  B,  in  virtue 

I  of 
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of  the  powers  Vcfted  in  her  by  the  f^id  deed  of 
entail  more  partiGuhrty  after  fpeciified,  hereby 
BiKDs  and  OBLIGES  her,  and  her  heirs  and  fuccei^ 
fbrs,  dijrly  and  validly  to  infeft  and  feife  the  laid 
A  her  husband,  fey  way  of  liferent  locality  in  the 
liferent  of  alL  ajnd  WHOiiEi— (Aare  specify  the  kmds) 
—which  lands  and  others  fo  to*  be  liferented  by  the 
faid  A,  amount,  in  wholie,  to  a  juft  and  equal  third 
part  of  the  lands  and  eftate  contained  in  the  faid 
deed  of  entail,  as  the  fame  are  at  prefent  rentalled^ 
agreeably  to  the  judicial  rental  of  the  fsod  eftate 
taken  before  the  iheriff  of  upon  the 

day  of  ;  and  which  lands  and  others 

forefaid,  are  hereby  declared  to  be  burdened  with 
a  proportional  part  of  the  minifter^s  ftipend,  fchoof- 
mailer's  falary,  femduties,  cefs,  and  other  public 
and  parochial  duties,  of  whatever  kind  the  fame 
may  be,  affe£Ung  the  feid  entailed  eftate,  efFeiring 
and  correfponding  to  the  faid  liferented  lands; 
and  wiiich  liferented  lands  are  further  bur* 
DENED  with  the  payment  of  a  juft  and  equal  third 
part  of  the  intereft  of  all  and  whatever  debts  may 
affe£i;  the  faid  entailed  eftate j  and  that  yearly,  un- 
til the  faid  debts  fhall  be  paid  off  and  difcharged  ; 

WHICH    INFEFTMENT    OF     LIFERENT    LOCALITY 

in  favour  of  the  (aid  A,  fhaU  and  may  be  expede, 
either  by  reiignation  or  by  confirmation,  the  one 
thereof  to  be  held  of  the  faid  B,  ber  heirs  and 
fucceflbrs,  in  free  blench,  for  payment  of  a  pen^ 
ny  Scots  money,    at  the   term   of  Whitliinday 

yearly. 
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yearly,  if  required,  a^d  tl^e  other  to  be  held  from 
the  £dd  B  of  her  immediate  lawful  fup^torft  there^ 
of,  in  the  fame  nuumer,  and  for  p^rmnft  of  the 
fame  duties  and  fervices,  and  as  fteely  as  fhe 
holds  or  may  hold  the  &me  herfelf,  and  that 
either  by  refignation,  or  confirmation,  or  both, 
the  one  without  prejudice  to  the  other.  And, 
THAT  the  infeftment  in  &vour  of  the  faid  B,  and 
the  heirs  of  tailzie  and  provifion  before  fpecified, 
and  the  infeftment  of  liferent  locality  u  aforefaid, 
in  favour  of  the  faid  A,  may  both  be  espede  by 
reftgnation;  the  faid  B,  with  confoit  foreiaid, 
hereby  makes,  conftitutes  and  ordains 

jomtly  and  feverally,  to  be  her  lawful  and  irreroc- 
able  procurators,  for  her,  and  in  her  name,  to  ap* 
pear  before  her  immediate  lawful  fuperiors  of  the 
lands  and  others  forefaid,  or  before  their  conunif* 
fioners  having  power  to*  receive  refignations,  and 
thereupon  to  grant  new  in&ftments;  and  there,  duly 
and  lawfully,  by  ftaff  and  baton  as  ufe  is,  to  re- 
sign and  SURRENDER,  as  the  faid  B,  with  confeat 
forefaid,   resigns,  surrenders,  simpliciter 

UPGIVES,    OVERGIVES    RUd    DEJLITERS,   ALL    and 

WHOLE  the  lands  and  others  forefaid,  as  the  fame 
are  herein  particularly  defcribed,  with  all  right,  ti- 
tle, iotereft,  claim  of  right,  property  and  poflcffioH, 
which  file  the  faid  B,  her  predeceffors  or  authors, 
had,  have,  or  can  pretend  thereto,  in  the  hands 
of  my  faid  fuperiors,  or  of  thek  commiifioners 

X  forefaidy 
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fore&id,  IK' FAVOUR  and  for  hew  infeftmetits  of 
the  fame  to  be  made  to  the  faid  B  and  tb  the 
heirs  mak  of  her  body  in  her  marriage  with  the 
&id  A,  Scc-^^here  the  destination  ^s  copied  from 
the  entail) — but  always  with  and. under  the 
provifions,  conditions^  bnrdens,  limitations,  claufes 
irritant  and  refoiutive  above  referred  to,  and  here- 
in after  cxpreffed,  viz.-^here  the  iconditions  were 
verbcOim  mserted)'-^AS  also  in  favour  and^or  ne\)ir 
liferent  infeftment  of  all  and  whole — (hefe  ^ 
m&reHt  kxnds  were  specifiedy^to  be  mSide  to  the 
faid  A  during  all  the  days  of  his  lifetime,  in  due 
and  competent  form,  as  effetrs ;  PRoviDtNo  al- 
ways, as  it  is  hereby  earprefsly  provided  and  de- 
glared,  that  the  faid  lands  to  be  liferented  by 
the  faid  A  as  faid  is,  are  and  Khali  be  burdened 
with  a  third  part  of  the  minifter's  ftipend,  fchoot 
mader's  falary,  feu  duty,  cefs,  and  other  public 
and  parochial  burdens  aSe&ing  the  faid  entailed 
eftate,  and  also  with  the  payment  of  a  juft  and 
equal  third  part  of  the  intefeO:  of  all  and  what- 
ever debts  affeft  the  faid  entailed  property/  of 
which  the  liferented  lands  are  a  part ;  and  that 
yiearly,  until,  the  (aid  debts  fhallbe  fatisfied  and 
paid  off;  acts,  instruments,  and  documents 
thereupon  to  take^  and  generally  every  other 
thing  in  the  premifi^s-  to  do,  which  the  faid  B 
could  have  done  herfelf,  or  which  to  the  office  of 
procuratoryin  fuch  cafes  is  known  to  belong ;  ra- 
tifying h^ereby,  and  con^ming,  whatever  my  faid 
VOL*  V.  •      B  b  procurators 
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procurators  fliall  hvrfuUy  do  or  caufa  to  be  done 
in  the  premifes ;  which  provision  of  liferent  lo- 
cality aforefitid,  conceived  in  favoar  of  the  fidd 
A,  he  by  diefe  prefents  accepts  of  in  fell  of  aH 
tirhich  he  can  aik,  claim,  or  demand,  in  name  of 
court efy,  or  any  other  manner  of  way  vrfiatfoerer 
by  or  through  the  predecease  of  the  faid  B  j 
MOREOVER,  the  faid  B  with  confent  forefaid,  and 
in  virtue  of  the  powers  committed  to  her  by  the 
faid  deed  of  entail,  hereby  binds  and  <»lig£«  her, 
and  her  heirs  and  fucceffors,  without  the  b^iefil 
of  diicufficm,  to  pay  to  the  younger  child  or  h^I* 
dren  to  be  procreated  of  the  forefaid  marriage  be-^ 
twizt  her  and  the  faid  A  other  than  the  heir ;  *  or 
to  the  daughter  or  daughters  of  the  fttd  marriage, 
if  they  Ihall  be  excluded  from  the  fucceffion  by  the 
terms  of  the  {did  entail,  the  fum  of  Sterling; 
and  in  cafe  there  Ihall  be  more  than  one  younger 
child  of  the  faid  marriage  other  than  die  hdr,  the 
faid  fum  of  Sterling,  fhall  be  divifible  amongft 
ihc  faid  younger  children,  as  the  faid  B  fliall  ap- 
point, by  dp  writing  under  her*  hand ;  and  in  cafe 
of  her  neglefting  to  make  fudi  divifion,  the  faid 
A,  in  cafe  of  hk  furviying  her,  fliaH  be  endtled 
to  divide  the  fiune  by  a  writing  under  his  hand  ; 
and,  ihould  he  alfo  fail  to  make  fuch  a  divifion,. 
the  faid  provifion  fliall  divide  eqiuttty  amongft 
the  faid  younger  chiidren;  which  portion  fhall 
be  payable  to  the  faid  younger  children  at  the 
fif ft  %§m  of  Wfaitfiinday  or  Martinmas  after  his, 

her. 
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her,  or  their  attaining  JrefpeiSHvely  the  age  of  2 1 
years,  or  their  marriage  refpeftiVcly,  ifrhichever 
of  them  (hall  firft  hapjien^  With  a  fifth  part  more 
to  each  of  them  bf  penaky  in  cafe  of  failure,  and 
intereft  of  the  faid  provifion  or  provifions  iron! 
and  after  the  death  of  the  faid  B ;  providing  al- 
ways, that  in  cafe  the  faid  younger  child  or  (chil- 
dren Ihali  attain  majority,  or  be  married  during 
the  lifetime  of  the  faid  B,  the  payment  of  the 
portion  or  portions  fhall  in  that  cafe  be  fuperfed- 
ed  till  the  death  of  the  faid  B :  And  in  case  it 
fliall  happen,  that  there  are  only  daughters  of 
the  faid  marriage,  one  or  more,  who,  by  the 
deftination  of  the  forefaid  entail,  (hall  be  exclud- 
ed from  the  fuccefiion  of  the  faid  entailed  eftate ; 
it  is  hereby  provided  and  declared,  that  the 
daughter  fo  excluded  fhall  be  entitled  to  draw 
her  fliare  of  the  faid  proviflon  in  favbtir  of  young- 
er children,  at  the  term^  and  under  the  penalty, 
and  with  intereft^  as  before  expreffedj  but  wHtCH 
provision  (hall  in  that  cafe  alfo  be  fubjefl  to  ths 
power  of  divifion  above  expre^ed ;  ai^d  h  is  alfo 
provided  and  declared,  that  in  the  event  of  the 
diilblution  of  the  faid  marriage  by  the  death  of 
either  of  the  faid  parties,  and  that  the  patty  furviv^ 
ing  fhall  enter  into  a  fecond  marriage^  the  party 
furviving  and  marrying  a  fedond  time^  fhall  ^  on 
his  or  her  fo  marrying,  lofe  the  power  of  dividing 
the  faid  provifion  of  provided  to  th6 

younger  children  of  the  faid*  marriage^  in  terms  of 

B  b  2  the 
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the  fald  entail ;  which  power  of  divifion  fliall,  in 
that  cafe,  ceafe  and  be  at  an  end,  and  that  aU 
though  the  zSt  of  divifion  fhould  have  taken  place; 
prior  to  the  party's  entering  into  the  faid  fecond 
marriage;,  and  which* provisions  aforefaid,  con* 
ceived  in  favour  of  the  Cud  younger  children^ 
are  hereby  declared  co<  be  ia  full  fatisfadion  to 
the  faid  children  of  all  they  can  afk  or  claun,  as 
Bairn's  part  of  gear,  legitim,  portion  natural,  oc 
any  other  manner  of  way  whatever  through  the 
deceafe  of  the  faid  B^;  providing  ai^wavs,  as  i% 
is  hereby  expreisly  provided  and  declareDi 
that  the  debts  contra&ed  on  the  faid  eftate  by  the 
deceafed  B,  father  to  the  faid  B,  muft  firft  be  fuUjf 
fatisiied  and  paidy  before  the  children  of  the  pre* . 
lent  marriage  fhall  be  entitled  to  draw  the  fum  of 
provided  to  them,  by  this  contrad:,  un^- 
der  the  powers  given  to  the  laid  B  by  the  laid 
entail}  at  lsast  they  Ihall  only^  until  that  hap» 
pens,  be  entitled  to  draw  the  furplus  of  the  laid 
fum  of  over  and  above  the  debts  con^ 

traded  upon  the  faid  eflate  by  the  faid  deceafed 
B,  fo  far  as  the  fanie  are  flill  outftanding  and  un- 
paid ;  but  as.  foon  as  the  laid  debts  contra£ted  by 
the  faidr  B  are  paid  ofi^.  the  refidue  of  the  faid 
fum  of  Ih^  then  become  due  and  pay- 

able to  the  faid.  children  in  manner  above  expref- 
led :  Providino  also,  and  it  is  hereby  exprefsl]|r 
Provided  and  djbclared,  thait  no  adjudications 
to  be  led  againft  the  £ud  tailzied  eftate,  for  all  or 

.     my 
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any  of  the  provifions  with  which  the  faid  heirs  of 
'^ntail  are  burdened  in  manner  forefaid,  fhall  ever 
expire-:  And  further,  it  is  alfo  provided  and 
aDECLAR£D,!that  theibrefaid  pravifions,  made  and 
fettled  by  the  faid  B  ©n  the  iiid  A,  and  upon 
the  children  of  the  faid  marriage,  fhall  be  effec- 
tual, and  take  place,  only  in  fo  ifai?  as  they  are 
coniiftent  with  the  conditions  4knd  limitations  of 
^the  faid  deed  of  entail ;  ,ana»  4f  any  of  the.  faid 
4>rovifions  fhall  be  .found^o  be  difco^orm  there- 
vto,  or  inconfiflent  with  the  powers  hefted  in  the 
sfaid  B  by  the  faid  deed  of  entail,  it  is  hereby  ex« 
prefsly  provided  and  declajied,  that  the  faid 
provifions  fhall  be  reflrifted,  and  they  are  accord- 
ingly hereby  reflrided  to  thofe  precife  provifions 
which)  by  the  faid  deed  of  entai^  fhe  is  entitled  to 
confer  on  her  faid  hufband  and  children  refpec- 
tively,  and  to  no  greater  or  other  extent :    And 
LASTLY,  it  is  ordained,  that  execution  fhall  pafs, 
if  needful,  hereupon,  at  the  inftance  of  L,  M,  N, 
or  either  of  them,  againft  the  faid  A  for  implemeru:* 
ing  and  fulfilling  of  the  obligations  and  provifions 
above  written^  contained  in  favour  of  the  JGaid  B, 
and  the  children  to  be  procreated  of  the  Xaid  mar- 
riage:   And  both  parties  consent,  &c* — (  Re^ 
^istratim  for  diligence y  and  precept  of  ^sasine.} 
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£x AMPtE  jy^r^-Contract  of  Mwrriag^  "wk&re  the 
hmbcmd  profcides  in  general  the  whole  conquest 
to  kkuse^and  his  w^e  in  conjuncifee  and  UJh; 
renti  and  to  the  children  qf  the  nuarriagei  ttiA 
the  exception  of  entailed  property  to  which  0ie 
husband  may  succeed.  The  Wffis's  estate  vested 
in  trustees  to  the  ewclumn  qf  the  husband^^  Jos 
Marid;  a  pffwer  ^  sale  gioeri  if  consistent  m^^ 
the  native  of  her  Htlejs  ;  and  the  conditions  pre* 
scribed  under  which  ^  trustees  shall  distribute, 
the  annual  income^  and  divide  Oi/e  fee  qf  ffm, 
estate^  with  other  usual  clauses. 

It  18  coNTfiACTED,  &c»^m  cfmnmjhrm}^ 
IN  CONTEMPLATION  of  which  itiariiagey  ttie  laid 
A  hereby  binds  and  obliges  hipi,  his  heirs,  exe- 
cutors and  fiicceflbrs  whpmfoever,  to  provide 
and  SECURE  all  lands,  heritages,  and  moveable 
eftate  or  moQey  which  he  (ball  conqueft,  or  ac« 
quire,  or  fucceed  to,  during  the  fubfiflence  of  the; 
prefent  marriage,  to  and  in  favour  of  himfelf  and 
the  faid  B,  in  conjund:  fee  and  liferent,  and  to  the 
children  of  the  prefent  marriage  ;  whom  failing, 
to  his  own  neareft  heirs  and  afCgnees  whomfo- 
ever ;  and  declaring  hereby,  that  aU  heritage 
and  moveables  which  the  faid  A  fliall  be  pofiei^ 
fed  of  at  the  diflolution  of  the  marriage,  (hall  b^ 

underftood  to  fall  uQder  this  claufe  of  conqueft  ; 

...    ...  -   -      *       « 

BUT 
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BUT  PiCoviDXHo  that  the  fame  iball  not  extend  to 
soiy  lands  tailzied  in  terms  of  the  ad:  1685^  or  he- 

.  ritages  to  which  the  faid  A  may  fucceed  as  heir 
of  entail  to  any  of  his  predeceflfors ;  akd  declar.* 
INO  ALSO,  notwithftanding  the  faid  claufe  of  con* 
queft,  that  it  (hall  be  in  the  power  of  the  faid  A, 
NOT  ONLY  to  divide  the  fubjects  falling  under  the 
ffid  clavife  of  conqu^ft  amongft  the  children  of 
the  marriage,  at  his  pleafure,  but  also  to  make 

*an  entail. thereof,  under  fuch  conditions  as  he  fhall 
^hink  dt^  and  to  fence  the  fame  with  proper  irritant 
ISind  refolutive  claufes:  And  in  case  the  faidB  (hall 
happen  to  furvive  the  faid  A,  he,  in  that  event,  dif- 
pones  to  her  the  whole  houfchold  furniture,  filver 
plate  and  heirfhip  moreables  included,  which 
fliail  pertain  to  him  at  the  time  of  his  death  ^  for. 
WHICH  CAUSES,  and  on  the  other  PART,and  for 
fecuring  the  fupport  of  the  parties  and  the  iffae  of 
this  marriage,  the  faid  B,  with  advice  anu  confent 
forefaid,  hereby,  in  as  far  as,  by  the  titles  apd  rights 
to  her  lands  and  eftate  after-mentioned  ibe  is  em« 
powered  to  do,  and  no  further,  alienates  and  dif* 
pones  from  her,  to  and  ii^  favour  of  C,  D,  £,  and 
P,  the  acceptors  or  acceptor,  furvivors  or  furvi-. 
vor  of  them,  as  truftees,  with  the  powers,  and  for 
the  ufes  and  purpofes  after-mentioned,  and  with 
and  under  the  conditions  and  provilions  after  fpe-* 
cified,  allenarly,and  nootherwife,  all  anp  whole 
(Jiere  the  lands  were  despibecty^Bvr  always  in 
fRysT;^  with  the  powers,  and  for  the  ufes  and  pur- 

]5  b  4  pofes 
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'  pofes  after-mentioned,  and  \vith  and  under  the 
conditions  and  provifions  after  fpecified)  alfenarly, 
and  no  otherwise,  and  which  are  hereby  appoint- 
ed to  be  inferted  in  all  the  charters  and  infeft- 
xnehts  to  follow  hereon  in  favour  of  the  laid  truf*- 
tees,  viz.  First,  that  the  majority  of  the  accep- 
tors of  the  faid  truftees  alive  for  the  time  ihall  be 
a  quorum.  Second,  that  if  the  furvivor  of  the 
.faid  truftees  (hall  pleafe,  he  may  aflume  two  new 
truftees,  and,  failing  fuch  aflumption,  the  traft 
ihall  devolve  on  the  heir  at  law  of  the  furviving 
thiftee  ;  arid  the  furvivor  of  the  truft^ees  affumed, 
or  the  heir  of  the  furviving  truftee,  ihall,  in  every 
cafe,  have  the  fame  powers  as  if  they  had  been 
herein  named.  Thi  rd,  the  faid  truftees  iSiali  have 
power  to  appoint  a  faftor  for  uplifting  the  rents 
and  inaiiaginTg  the  faid  lands  and  eftate,  with  a 
fuitable  faiaryi  for  whom  they  fliall  be  ho  further 
diifwetabl^  than  that  he  wasf  held  and  reputed 
jfolverit  at  the  time  of  his  nomination  ;  and  the 
faid  truftees  fliall  have  the  fole  power  of  pai&ng 
the  faid  faflbr's  accounts.  Fourth,  that  the  faid 
triiftecs  fliall  be  obliged  to  apply  the  neat  produce 
of  the  I'erits  of  the*  faid  eftate  *(and  which  rents 
are  hereby  declared  to  be*  free  of,  and  not  fubjeft 
to  the  jtis  mariti  6f  the  fiid  A  which  is  hereby 
cxprefsly  excluded),  afte^  payihg  the  public  bur- 
dens,  expenfes  of  mariageiment,'  arid  intereft  of 
debt  affefting  the  faid  lands,  for  the  aliment  of 
the  fj^id  B  and  her  family  during  the  fubfiftencc 

or 
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©f  the  marriage,  and  for  that  purpofe  to  caufe  pay 
the  fame  to  her  from  time  to  time  accordingly  j 
BUT  DECLARING,  that  as  the  faid  rents  are  hereby 
freed  from  the  jus  mariii  of  the  faid  A,  fo  the 
faid  B's  receipt  therefore,  without  his  confent, 
fhall  be  fufficient ;  and  after  the  diffolution  of  the 
marriage  by  death,  the  faid  rents  (hallbe  paid  to 
the  furvif  or  of  the  faid  A  and  B,  for  their  own 

r 

aliment,  and  the  aliment  of  the  children,  if  any 
be,  of  this  prefent  marriage.  Fifth,  as  the  faid 
B's  titles  to  the  faid  eftate  are  not  yet  completed, 
but  are  propofed  to  be  made  up,  partly  by  fervice 
and  partly  by  an  adjudication  in  implement,  on  a 
truft  difpoiition,  in  name  of  ,  fo 

the  faid  truftees  are  entitled  to  employ  fuch  parts 
of  the  rents  as  may  be  requifite  for  defraying  that 
expenfe ;  and  when  the  faid  titles  are  completed, 
if  the  pretended  tailzie  of  the  faid  eftate  ihall  be 
found  to  be  ineffedual,  and  not  to  bar  the  faid  B 
from  felling  the  faid  lands  and  eftate,  then  the 
faid  truftees  are  hereby  declared  to  have  power, 
if  they  fee  fit,  to  fell  the  fame  by  public  volun- 
tary roup,  on  fix  months*  previous  advertifements 
in  the  Edinburgh  newfpapers,  once  every  week, 
and  to  grant  the  neceffary  difpofition  to  the  pur- 
chafers,  and  to  receive  the  price  and  difcharge  tb^ 
purchafers  thereof,  who  fhall  have  no  title  to  look 
after  the  application  of  the  price ;  and  the  truf* 
tees^  after  paying  oiF  the  debts  affefting  the  faid 
eftate,  and  the  expejifes  attending  the  fale  and 
•"        '  '  management, 
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management^  fball  be  obliged  to  employ  the  tt" 
maitider  of  the  faid  price  free  of  tbe^'z^  mariH  of 
tiio  faid  A,  and  fo  as  to  make  the  interefl:  thereof 
applicable  to  the  fame  purpofes  to  which  the  reats 
of  the  &id  lands  are  deftined  by  the  preceding 
regulations.  Sixth^  that  the  faid  B  and  A,  and 
the  furvivor  of  them^  in  cafe  the  faid  eftate  is 
found  to  be  free  of  the  faid  entail,  or  fold,  fhall 
iMiTe  power  to  appoint  and  afcertain  the  ihares 
D^bich  the  children  of  the  marriage  fliall  have  of 
the  faid  eftate  or  price  thereof,  after  the  death  of 
the  furvivor  of  the  faid  B  and  A,  and  ihall  alfo, 
if  they  chufe  fo  to  do,  both  have  power  to  cade 
the  laid  truftees  fettle  the  fame,  or  the  price  there- 
of»  on  the  heirs  of  this  marriage,  under  fuch  con* 
ditions^  claufes  irritant  and  refolutive,  as  they  fhall 
fee  fit  And  jlastlt,  in  cafe  the  faid  lands  ihail 
be  found  to  be  free  from  the  faid  entail,  or  that: 
the  fame  is  fold  as  aforefaid,  akd  that  the  children 
of  the  marriage  fhall  fail  during  the  life  of  the  faid 
Ay  and  that  he  fliall  alfo  furvive  the  faid  B,  then 
the  faid  truftees  ihall  be  boukd  and  obuoso  to 
DISPONE,  as  in  thefe  joint  events  the  faid  B5  vitb 
ccmfent  forefaid,  hereby  dispones  to  the  faid 
A,  his  heirs  and  affignees  whomfoeyer,  thejuft 
and  equal  half  of  all  and  whole  the  lands  and 
others  above  defcribed,  burdened  with  an  equal 
prop<»tion  of  the  debts ;  or,  in  cafe  of  their  having 
|>een  fold  under  the  powers  hereby  vefted  in  the 
faid  truftees,  the  juft  and  equal  half  of  the  price 

thereof. 
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fhereofy  after  payment  of  the  debts  aflPe£lmg  the 
fiid  eftate ;.  and  the  other  half  of  the  faid  kmdi 
or  price  thereof,  the  (aid  truftees  fhall  be  obliged 
to  difpope  to  the  heirs  of  the  laid  B« 

JTds  closes  the  am^tians  qf  the  T^rmi.    The 
remaining  part  qf  tb0  Contract  consists  tf 

/^  obligation  to  inffsft  the  truftees,  with  a  pro* 
curatory  of  refignation  for  that  purpofe. 

An  affignation  to  the  mails  and  duties  and  title 
deeds. 

A  declaration  that  the  provlfions  in  favour  of 
the  iK^ife  and  children  are  in  full  of  dlljtts  re»' 
Uctce  znd  legal  claims  of  the  wife,  and  of  the 
claims  of  legitim^  &c.  competent  to  the  chiU 
dren ;  ^  excepting  always  their  fucceffioln 
5  in  competition  with  collaterals,  as  accords 
f  of  law.  ? 

A  nomination  of  perfpns  at  vhofe  ioftance  exe- 
cution ihall  pafs.   ' 

A  declaration  that  the  protrifions  fhall  take 
place,  nbtwithftanding  the  diflblutioa  of  the 
marriage,  within  year  and  day,  and  without 
a  living  child. 

Precept  Qf  fafine* 

J        i  9  ■•       t 
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Example  Y.— Contract  qf  Marriage  "where  the 
husband  is  a  Nobleman^  and  Uie  Jamily  estate 
provided  by  the  ancient  tides  in  a  certain  lineqf 
succession — Providing  his  x^fe  in  ajmiture  of 
I  cool.  Sterlings  payable  out  qfthe  entailed  knds^ 
as  Jar  as  the  conditions  of  the  entail  permtf  and 
the  residue  of  the  jointure  secured  on,  a  separate 
estate — Giving  a  sum  in  place  of  mourmngs^ 
and  of  all  the  widow  cm  claim — Providing  for 

..  the  younger  children-^  And  onthf  other,  part^  a 
conveyance  of  certain  lands  by  the,  txife^  tvith 
the  necessary  clauses  for  carrying  the  whole  into 
effect. 

Jt  is  CONTACTED,  AGREED  and  finally  ended, 
between  the  Right  Hon.  A  Earl  of  A,  &c.  on 
the  ONE  PART,  and  B,  eldeft  daughter  of  B,  on 
the  OTHER  PART,  in  feinner  following  ;  that  is 
TO  SAY,  the  faid  parties  have  agreed  to  accept, 
and  do  hereby  accept  of.  each  other  for  lawful 
fpoufes,  and  bind  and  oblige  themfelves  to  fo- 
lemnize  their  marriage  in  .due  form;  in  cont£M« 
PLATioN  of  which  marriage,  and  in  regard  that 
the  earldom  and  eftate  of  A,  and  other  lands  and 
eftates  which  belonged  to  the  deccjafed  A,  Earl  of 
A,  and  which  now  belong  to  the  faid  A,  Aand  al- 
ready fettled  on  the  faid  Noble  Earl,  and  the  heirs 
whatfoever  of  his  body,  by  a  deed  of  entail  made 
and  executed  by  the  faid  , 

dated 


lU. 
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*  dated  *     ,  and  regiftered 

..  ;  in  virtue  of  which  entail,  the 
faid  earldom  and  eftate  will  defcend  to  the  heirs 
iftet  mentioned,,  without  any  other  deftination 
thereof ;  thei  faid  A,  Earl  of  A,  hereby  gives, 
GRANTS  and  DII3PON1ES,  his  lands  of  F  and  others 
herein  particularly  after  mentioned,  to  and  in  fa* 
vour  of  himfelf,  and  the  heirs  male  to  be  pro* 
created  between  him  and  the  faid  B  his  promifed 
fpoufe ;  whom  failing,  to  the  heirs  male  to  be  pro^ 
created  of  the  body  of  the  faid  Earl  in  any  fub^* 
iequent  marriage ;'  whom  failing,  to  the  heirs 
female  to  be  procreated  between  him  and  the  iaid 
B ;  whom  failings  to  the  heirs  female  to  be  pro-^ 
created  of  the  body  of  the  faid  Earl  in  any  fubfe* 
quent  marriage  ;  whom  failings  to  the  faid  noble 
Earl,  his  heirs  and  af&gnees  whomfoever ;  But 
UNDER  this  CONDITION  and  PROVISION,  that  the 
eldeft  daughter  or  heir  female  (hall  fucceed  with** 
out  diviiion,  and  exclude  heirs  portioners ;  and 
with  and  under  the  burden  of  the  liferent  provi* 
fion  hereinafter  provided  to  the  faid  B ;  in  which 
LANDS  and  others  the  faid  Earl  binds  and  oblig- 
es himfelf  to  Jnfeft  and  feife  himfelf  and  the  heirs 
of  his  body  in  the  order  before  mentioned  ;  and 
for  that  purpofe  he  hereby  makes,  constitutes 
and  APPOINTS 

and  each  of  them,  jointly  and 
feverally,  his  lawful  and  irrevocable  procurators  ; 
GIVING  hereby,  and  committing  to  them,  full 

power. 


598        Fi.oetntATo&y  Fon 

ixiwer,  lor  him,  and  in  his  name,  in  due  form  of 
law,  TO  &E8IGK  and  surrbhubr,  as  he  hereby 
RESIGNS  and  surrbndbrs,  upgivbs,  ovsrgives 
and  delivers,  all  and  whole  the  lands  of  F — 
{here  they  were  partieularbf  described  as  in  As  &> 
Ue  deedsy^in  the  hands  of  his  immediate  lawlul 
foperiors  of  the  fame,  or  of  their  commiflkHi^v,  IK 
FAVOUR  and  for  new  infeftments  of  the  fame  to 
be  made,  given  and  granted,  to  and  in  favour  of 
the  faid  Earl,  and  the  heirs  male  to  be  procreated 
0f  this  marriage;  whom  failing,  to  the  heirs  male 
of  his  body  in  any  fubfequent  marriage ;  whom 
FAILING,  to  the  heirs  female  to  be  procreated 
ef  this  prefent  marriage ;  whom  failing,  to  the 
heirs  female  of  the  body  of  the  bid  Earl  in  any  fub^ 
iequent  marriage;  whom  failing,  to  the  faid  Earl, 
his  heirs  and  affignees  whomfoever,  heritably  and 
irredemably ;  under  this  condition  and  provifion, 
that  the  eldeft  daughter  or  heir  female  (hall  fuc» 
ceed  without  diyifion,  and  exclude  heirs  portion-^ 
ers,  and' with  and  under  the  burden  of  the  life- 
rent  annuity  hereafter  provided  to  the  faid  B; 
afts,  inftruments  and  documents  on  the  laid  re« 
Agnation  to  alk  and  take,  and,  generally,  every 
other  thing  to  do,  in  relation  thereto,  which  the 
faid  Earl  could  do  bimfelf  were  he  perfonally  pre-* 
fent,  or  wliich  any  other  procurator  could  do  in 
the  like  cafe;  ratifying  hereby^  and  approving 
whatever  his  faid  procurators  fhall  lawfully  do,  or 
caufe  to  be  done  in  the  premifes,  in  virtue  here^ 

of} 
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of;  AND  the  faid  EatI  hereby  binds  and  obflg^ 
himfelf,  his  heirs  ^tU^cceflbrs,  to  makef  payment 
to  the  laid  B  during  all  the  days  of  her  fffe, 
froni^  aM  after  h!s  death,'  of  an  annuity  of  loooL 
Stertiiig^  at  two  terms  in  the  year,  Whitfunday 
and  Martinihas,  by  equal  portions,  beginning  the 
Attt  t^rm's^  payment  of  the  fadd  annuity  at  the 
firft  term  of  Whitfunday  or  Martinmas  which  fiiaH 
happ^  next  and  immediately  following  his  death;, 
alid"  continuing  the  payment  thereof  yearly  there* 
after  during  all  the  days  of  her  Ufetime,  with 
ibol.  Sterfing  of  penalty  for  each  half  year's  an- 
nuity in  cafe  6f  failure,  and  intereft  of  the  laid 
annuity,  from  the  iiefpedive  terms  of  payment 
thereof,  until  payment  of  the  fame :  And  in  pay- 
ment ^o' /icmA)  of  the  faid  liferent  annuity,  the, 
faid  Earl  binds  and  obliges  himfelf  and  his  fore* 
faids,  on  their  own  expenfe,  to  infeft  and  feifc 
the  faid  B  in  liferent,  during  all  the  days  of  her 
lifetime,  from  and  after  his  deaths  in  all  and 
whole  thefe  parts  and  portions  of  the  faid  entail- 
ed eftate  of  A,  viz.  all  and  whole  (her^  ffie  lands 
were  par^cularly  cfe^mferf)— which  parts  and 
portions  of  the  faid  entailed  eftate  of  A  yield  at  pre- 
fent  the  film  of  of  yearly  rent,  and  is 

that  proportion;  of  the  eftate  of  A  which,  by  the 
deed  of  entail  before  mentioned,  the  heirs  of 
tailzie  are  empowered   to  grant  liferent  infeit- 
ments  of  to  their  wives  :  And,  for  the  faid  B  her' 
further  fecurity  of  the  remainder  of  the  faid  li^ 

rat 
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rent  annuity  of  i  csmh  SterKng^  being  , 

the  faid  Earl  hereby  bind9  and  obliges  himfelf 
and  his  forefaids,  on  their  own  proper  charges  and 
expenfes,  to  infeft  atid  seise  her  in  liferent,  dur- 
ing all  the  days  of  her  lifetime,  from  and  after 
his  death,  in  all  and  whole  an  annuity  of 
Sterling,  to  be  uplifted  and  taken  ,at  the  faid  two 
terms  in  the  year,  Whitfunday  and  Martinma9y 
by  equal  portions,  furth  of  all  and. whole  the 
faid  lands  of  F — (here  thet/  were  repeated  as  in  Ac 
titk  deeds}— ox  furth  of  any  part  or  portion  of  the 
faid  lands  and  others,  readied  mails,  farms,  pTo« 
fits  and  duties  of  the  fame ;  beginning  the  firft 
term's  payment  of  the  faid  annuity  at  the  firft 
term  of  Whitfunday  or  Martinmas  which  ihall 
happen  next  and  immediately  after  the  death  of 
the  faid  Earl,  and  continuing  the  payment  of  the 
faid  annuity  half  yearly,  at  each  term  of  Whit- 
funday and  Martinmas  thereafter,  during  the  life 
of  the  faidB  ;  but  with  and  under  this  condi- 
tion and  provision,  that  in  cafe  the  faid  lands  of 
,  part  of  che  entailed  eftate  of  A,  allowed 
to  the  faid  B  in  liferent,  fhal],  upon  a  newfet 
thereof  during  the  fubfiftence  of  the  intended 
marriage,  or  thereafter  during  the  life  of  the  faid 
B,  yield  a  clear  rent  of  ioool.  Sterling,  free  of 
all  dedudions,  then  the  before  mentioned  anniu- 
ty  fhall  ceafe  as  long  as  the  faid  lands  fliall  yield 
fuch  rent ;  or,  in  cafe  the  faid  liferented  lands 
fhall  yield  a  higher  rent  than  the  prefent  funi 

I  of 
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of  thlf  before  ntentkined  annuity  o\it  of 

the  fak  lands  of  F,  fiiail  cea^fe  and  becoihe  toid 
to  tb^  tSKtent  of  che  difference  betwiitt  thefald 
ptefeht  rent  and  the  tent  to  which  the  fafid  tamk 
ihati  rife,  ahd  that  dUriilg  the  time  that  they  ihali 
continue  to  yield  fuch  higheif  rent  yh  beiilg  the 
intention  of  the  parties,  that  the  jointure  to  be' 
paid  to  the  faid  B  in  ea£s '  of  her  furviying  the 
faid  Early  fiiall  neithef  exceed  nor  fall  fhort  of 
the  faid  fum  of  loool.  ^ertiiYg^  ffee  of  all  de^ 
dn&ions ;  to  B£  HSLt)  the  f;dd  liferent  lands  aifd! 
others  before  mentioned^  by  two  federal  itiftft^ 
ments  and  pnatmmt  i^  hotdiHg ;  rUKL  oisft  thereof 
to  be  HXJLD  of  the  faid  noble  E^U  ^  heirs  and 
fttcccflbrs,  AKX>  tbe  othsu  from  thetn  of  their  lift* 
mediate  lawful  loperiors,  bofb  in  free  blench,  for 
payment  of  one  penny  Sdot^b  ihohef  6^  the 
gtound  of  the  faid  lands,  at  the  ttfm  of  Whitfuft^* 
day  y^Ktlyy  ia  name  of  blench  fanif^  if  afted  on^ 
ly,  and  that  either  by  re^gnation  ot  conftrmati6fl, 
tbe  one  without  prejudice  to  the  other ;  anDj  fer 
jLCCou^LtBKVsd  the  fadd  i]^FBP':rM£Nl*  by  k£i$iO«' 
NATION,  the  faid  A  Eari  ot  A  hereby  makes  atud 

CONSTITUTES 

and  each  of  then$^,  joiiitly  and  feveratly,  his  law-' 
fill  and  irrevocable  procurators,  givino  hereby,' 
and  CO  mmitting  to  fbem^fuU  power,  for  hhn,and 
n  his  name,  kt  d«i6  foi'm  of  laiw,  to  bIes^ion^  and 
^SURRENDER,  as  he  hereby  aesioni^  and  stJitREN'-* 

'pBRS,'U^0IV£S7  0'V£R0IVE'S  a^DBllVERS-yALf.  aii^ 
VOL*  V.  ^  C  C  WHOLE 
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'WHOLE'-^Chere  "were  described  genardlty  ike  land^ 
given  to  the  said  B  in  liferent^  aafid  forming  part  of 
the  entailed  estate  of  A) — lying  as  before  mention-^ 
ed;.  AND  Ai^so  all  and  whole  the  £lidannmty^o£ 
Steriing  yearly,  to  be  upUftbd  and  takenr 
2^  the  faid '  two  term^  in  t^  ye^r,  Whitfunda^ 
and  Martinmas,  by  equal  p6rtion»,  furth  of  all. 
and  fundry  the  (iaid  lands- of  ^—(^Ae)/^^  described}, 
•^as  more  particularly  before  defcribed,  or  furth^ 
of  any  part  or  portion  therisof^  r^diefb  rents  and' 
duties  thereof,:  beginning  thefirft  term's^payment 
at  the  firflt  t'<?rm  of  Wbitfuiiday  or  Martinmas^ 
which  ihall  happen  next  and  immedyitely  after 
the  death  of  the^  faid  £arl,  and^  contminng  the 
payment  thereof^  half  yearly,  at  each  term  oi- 
Martinmas  and  Whi^funday  thereafter,'  during:^ 
the  life  of  the  faid  B^  in^  the  hands  of  the  laid 
Earl,  his  iqimediate  lawful  fuperiofs  of  the  lands; 
and  others  before  dientioned«  or  of  their  commif- 
iioners ;  In  favour  and  for  new  infefcments  of  the 
&id  lands  and  annuity^  to  be  madb,  given,  and 
GRANT£i>  to  the  faid  B  in  liferent^  during  all  the 
days  of  her  lifetime,  from  and  after  the  death  o£ 
the  fard  Earl  j  but  always  with  and  under  the 
conditions  and  provifions  before  mentioned,  that 
the  faid  liferent  annuity  of    ,  fhall  ceafe 

and  become  void,  in  as  far  as  the  rents  of  .the  faid 
liferented  lands  of  tlie  faid  eftate  of  A  fhall  ex- 
ceed the  prefent  rent  of  and  as  long  on* . 
ly  as  they  {hall  exceed .  that  term>   fp  that  the 

jointure 
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jomturfe  hereby  provided  to  the  faid  B  ihall  ne- 
ver exceed  nor  fall  ihort  of  the  faid  fum  of 
I  cool.  Sterling  yearly,  free  *of  all  deduftlons  ; 
ads,  inftruments,  and  documents  in  the  faid  re- 
Agnation,  to  aik  and  take,  and  generally  every 
other  thing  to  do,  in  relation  to  the  premifes, 
which  the  faid  Earl  .could  do  himfelf,  if  perfonal- 
ly  prefent,  or  which  any  procurator  can  do  in 
the  like  cafes  ;  ratifying  hereby  and  approving  of 
whatever  his  faid  procurators  Ihall  lawfully  do 
pr  caufe )  to  be  done  in  the  premifes ;  and  the 

.  faid  A  Earl  of  A,  binds  and  obliges  himfelf  and 
his.forefaids,  to  warrant  thefe  prefents,  with  the 
kifeftmerits  to  follow  hereupon,  to  be  good,  va- 
lid, and  fufEcient,  and  the  lands  and  annuity  be- 
fore mentioned,  to  be  free,  fafe,  and  fure  to  the 
faid  B,  from  all  burdens,  incumbrances,  and 
grounds  of  eviction,  at  all  hands,  and  againft  all 
mortals,  as  law  will ;  and  the  faid  Earl  hereby 
ASSIGNS  and  conveys  to  the  faid  B,  her  heirs,  ex- 
ecutors and  affignees,  the  'rents  and  duties,  of  the 
lands  of  (^part  of  tlie  estate  of  A) — con- 

^  veyed  to  her  in  liferent,  for  all  years  and  terms 
during  her  lifetime,  from  and  after  his  death, 
and  as  much  of  the  firft  and  readied  of  the  rents 
of  the  faid  lands  of  F  which  (hall  be  due  at  the 
time  of  his  death,  and  Ihall  fall  due  thereafter 
during  the  lifetime  of  the  faid  B,  as  will  com- 
pletely fatisfy  and  pay  her  and  her  forefaids  of 
the  faid  liferent  annuity  of  ,  or  as  much 

C  c  a  thereof 
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thereof  as  fhall  become  due  under  the  daicG^ 
forefaid,  wiih  termly  penalties,  if  incurred ;  sur- 
rogating hereby  and  substituting  the  feid  B 
and  her  forefaids,  In  his  full  right  and  place  of 
the  premifes,  with  full  pcrwer  to  her  and  them 
to  uplift,  receive,  and  difcharge  or  convey  the 
(aid  rents,  and,  if  neceffary,  to  fue  for  paytncftt 
of  the  fame,  and  generally  every  other  thing  to 
do  in  relation  to  the  prcmifes  which  he  cotild  do 
himfelf,  or  which  any  affignee  could  do  in  the 
like  cafe ;  and,  over  and  above  the  faid  Ufbedt 
annuity,  the  faid  A  Earl.of  A,  hereby  binds  and 
obliges  himfelf  and  his  forefaids  to  pay  to  the 
faid  B  his .  promifed  fpoufe,  or  het  forefaids,  in 
c^e  (he  fcall  happen  to  furvive  him,  the  fum  of 
in  lieu  and  place  of  her  mournings,  ah- 
ment  from  the  time  of  his  death  to  the  ftrft  term 
of  Whitfunday  or  Martinmas  thereafter,  and  her 
(hare  .of  moveable^,  and  every  thing  elfe  whidi 
file  can  claim  by  and  through  his  death,  and  that 
at  the,  firft  term  of  Whitfunday  or  Mardnmas 
whicU  fliall  happen  next  after  the  death  of  the 
IJiid  Eari,  with  one  fifth  parr  of  the  faid  fum  of 
penalty  in  cafe,  of  failure,  and  intereft  of  the  Md 
principal  fum  of    .  from  the  faid  term  of 

payment  thereof,  until  payment  of  the  fame; 
WHICH  liferent  and  annuity  before  mention- 
ed, with  the  fajd  fum  of  the  faid  B  does 
hereby  accept  of  in  lieu  and  place  of  all  teree  of 
lands,  half  or  third  of  moveables,  and  every  other 

claim 
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claim  competent  to  her  at  the  death  of  the  faid 
£arl  her  huiband,  or  which  might  be  competent 
to  her  executors  or  neareft  of  kin,  upon  her  dieath, 
if  ihe  ihall  predeceafe  him :  And  further,  in 
cafe  there  ihall  be  only  one  daughter  of  the  faid 
intended  marriage,  and  fuch  daughter  does  not 
fucceed  as  heir  to  the  earldom,  lands  and  eftate 
before  mentioned,  by  the  deftination  thereof  be- 
fore fpedfied ;  or  in  cafe  there  ihall  be  an  heir 
procreated  of  the  faid  intended  marriage,  and 
a  younger  child  or  children,  fons  or  daughters, 
the  faid  A  Earl  of  A  hereby  binds  and  obliges 
himfelf  and  his  heirs,  as  well  male,  tailzie,  con* 
queft,  and  proviiion,  as  heirs  of  line,  and  his  fuc- 
ceiTors  whomfoever  (renouncing  hereby  the  bene- 
fit of  difcuifing  his  faid  heirs),  to  pay  to  such 
daughter  not  fucceeding  as  heir  to  the  faid  earU 
dom,  lands  and  eftate,  or  to  such  younger  child 
or  children,  fons  or  daughters,  other  than  the 
heir,  the  fum  of  6000L  Sterling,  or  fuch  a  capi«» 
tal  fum  as  ihall  correfpond  to  3001.  of  yearly 
intereit  for  the  time,  and  that  at  the  firfl  term  of 
Whitfunday  or  Martinmas  which  ihall  happen 
after  his  death  ;  with  a  fifth  part  more  of  the  faid 
principal.fum  of  penalty  in  cafe  of  failure ;  and  in« 
tereil  of  the  faid  principal  fum,  from  the  death  of 
the  faid  Earl  to  the  faid  term  of  payment,  and 
thereafter  until  payment  of  the  fame ;  to  be  di- 
vided the  faid  fum  of  6000I.  Sterling,  or  fuch 
capital  as  ihall  yield  the  faid  annual  income  of 

C  c  3  ;jooK 
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300L  amongft  the  faid  children,  if  taore  than 
one  fhall  exift,  in  fugh  fhares  and  proportions  as 
fhallbe  direfted  and  appointed  by  a  writing  un- 
der the  hand  of  the  faid  Earl ;  and,  failing  of  fiich 
divifion,  the  fame  ftiall  be  divided  among  the  faid 
children  equally,  fliare  and  Ihare  alike ;  under  this 
condition  and  provifion,  that  no  apprifing,  adju- 
dication, or  other  legal  diligence,  fhall  be  led  br' 
deduced   for  payment   or  fecurity  of   the    fum 
hereby  provided  to  the  child  or  children  of  the 
marriage  againfl  the  fee  and  property  of  the  faid 
entailed  lands  and  eft  ate,  or  any  part  thereof,  or 
for  the  intereft  or  penalties  correfponding  there- 
to ;  nor  fhall  it  be  in  the  power  of  the  heir  to  fell 
any  part  of  the  faid  entailed  lands  for  payment 
thereof,  nor  fliall  any  more  than  the  one  half  of 
the  rents  of  the  faid  entailed  lands  and  eftate,  in 
fo  far  as  free  and  unaffefted  at  th5  time  by  life- 
rents  and  intereft  of  debts,  be  fubjefted  and  liable 
to  any  legal  execution  for  payment  of  the  faid 
provifioiis  ;  but  declaring,  that  tHe  half  of  the 
free   rents   of  the   faid   entailed   eftate,  and   the 
perfons  of  the  heirs  fucceeding  thereto  to  that  ex- 
tent, and  any  other  eftate,  perfonal  or  real,  be- 
longing to  the  faid  heirs,  fhall  always  be  fubjeft- 
ed  and  liable  to  any  diligence  and  execution  com- 
petent by  law,  for  payment  and  fecurity  of  the 
faid  provifions  and  intereft  thereof,  and  penalties 
correfponding  thereto ;  and*  the  faid  Earl  binds 
'^nd  OBLIGES  himfelf  and  his  forefaids,  to  educate 

and 
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and  aliment  the  children  to  be  procreated  of  this 
-intended  marriage,  funably  to  their  railk  and  qua- 
lity, until  their  relpeftive  portions  and  provifions 
fhall  become ' due  and  payable-;  whicL  portions 
^and  provifions  in  favour  of  the  children  of  the 
prefent  marriage,  other  than  the  heir,  are  hereby 
'declared  to  be  in  full  payment  and  fa^sfoftion  to 
rthem,  of  all  cxecutry,   legitim,  portion  natural, 
bairns*  part  of  gear,  ihd  every  thing  elfe'^  which 
they  can  claim  ordemand'by  or. through  the  death 
pf  thcvfaid  Earl  their  father,  excepting  only  fuch 
'further  provifions  or  legacies  as  he  ihall  think  pro- 
>per'to  give  or  beqveath  to;them  by  any  writing  uri- 
<ier  his  hand;  for  -which  caused  aaid  on  the 
^THiER  PART,  thefaid  B  does  herebyoiVE, grant, 
ASSIGN,  and  dispone  from  her,  her  heirs  and  fuc- 
-ceffors,  to  and  in  favour  of  the  faid  A  Earl  of  A, 
'her   promiifed   huiband,  his   heirs   and  aflignees 
jwhomfpever,   heritably    and    irredeemably,  all 
^lands,   heritages,  fums   of  money,    heritably   ot 
-moveably  fecured,  goods,  gear,  and  efFefts  of  every 
iiind  prefently  belonging  to  her,  other  than  her 
sfliare,  Being- four  eighth  partsof  aleafe  of  the  mines 
•of  ,  to  which  ^Ihe  has  right,  as  heir  df 

provifion  of  the  deceafed  ^         ,'her 

4)rother,  which  fliare  of  the  faid  leafe  (he  has,  1)y 
a  deed  executed  by  her  of  this  date,  with  confent 
of  the  faid  Earl,  her  promifed  huiband,  fettled 
<upon  hcrfelf  and  the  faid  Earl,  during  their  joint 
Jives,  and  thereafter  upon  herfelf  and  the  children 
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to  b^  procreated  of  Iier  body ;  whom  f^lkig,  to 
her  heirs  {therein  meationfd  i  Akd  jpartici^x^ar- 
LY,  without  prejudice  to  the  faid  generalityy  fhe  iaid 
B  doe^  hereby  givb^  grant,  and  d^^pqn^  to  the 
&id  Noble  Earl  a^d  his  forefaids,  heritably  aad 
irredeemably,  4ll  and  whole  (kere  ihe  hnds  were: 
describedy^A^D  the  bid  B  hereby  Assia>¥s  aii4 
conveys  to  the  faid  Noble  Earl  and  bi$  fordaids, 
firoT  ONLY  the  whole  rights,  titles,  and  fecurities 
of  the  lands  and  others  before-mentioned,  maob, 
GRANTsp,  and  coNC£Xv$i>  in  fs^roMx  of  her,  het 
predeceflbrs  or  authors,  and  particularly,  witho^ 
prejudice  to  the  faid  genei^lity,  %  difpoliticm  <tf 
three  fourth  parts  of  the  faid  lands,  ^q.  &c*  with 
all  that  has  or  i$  competent  to  foUbw  on  the  faid 
titleis  l^ereby  particularly  and  generally  conveyed, 
BUT  AJL^Q  the  rents  and  duties  of  the  faid  lands 
and  ot^erss  for  all  years  and  terms  reftiiig  and  in 
time  coming }  suiiRo^ATiNfi  hereby  and  fubftitut- 
ing  the  laid  ^^l  W  h(9r  full  right  and  place  of 
the  premifles ;  with  power  (o  him  to  t^ceive,  di£^ 
charge,  or  convey  the  faid  rents  and  oi^er  fumt 
hereby  conveyed,  and,  if  neceflfary,  to  TMe  for 
payment  of  the  fame,  and  for  produ&ion  and  im- 
plement of  the  faid  writs  and  evidents,  and  ge- 
nerally eyery  other  thing  to  do  in  relation  to  the 
premiiFe^  which  (he  could  have  done  herfelf,  bci- 
fore eiceeuting  thefe  prefects;  which  disposition 
and  ASSIGNATION  the  faid  B  bi^ds  and  obliges 
herfelf,  her  heirs  and  fuceeQbrs»  to  wai^k^ai^t  at 

all 


€ 

CONPI7XONS  SHALL  SUBSIST^-^PaBCSPT,  &C  409 

V 

all  hands  and  agalnfl:  all  laortals,  at  bir  ymSk% 
And  it  is  hereby  coven  anted  and  AauBCD,  that 
although  this  prefent  marriage  fliaU  diflb)Te  wxkr 
in  year  and  day,  without  a  living  child  procreated 
betwixt  the  parties,  yet  this  prefent  contraft 
'  ihall  fubilft  and  be  bindiAg  on  Jioth  partici  jn  tha 
whole  heads  and  articles  thereof,  any  bw  or  pcac* 
tice  to  the  contrary  notwithftanding.  And  last# 
f.Y,it  is  hereby  covjbnanteo  and  aorssd,  that 
all  execution  neceflary  for  implement  of  Ae  pro* 
vilions  conceived  in  favour  of  the  faid  B,  and  the 
children  to  be  procreated  of  the  intended  mar* 
riage,  ihall  pafs  hereon  at  the  inftance  of 

:  And  both  parties  eoM« 
^£NT  to  the  REGISTRATION  hereof  in  the  books  of 
Council  and  Seffion,  or  other  Judges'  books  cornet 
petent,  that  letters  of  homing  on  fix  days'  charge^ 
and  all  other  execution  neceflary,  may  pafii  on  a 
idecree  to  be  interponed  hereto,  in  common  form : 
And  for  that  purpofe  they  conftitute 

,  their  procu- 
rators, &c.  Anp  in  order  that  the  laid  B  may 
be  immediately  infeft  in  the  faid  lands  and  an* 
nuity  before-mentioned,  the  iaid  Noble  Earl 
hereby  defires  and  requires  you 

,  and  each  of  yoii» 
jointly  and  feverally,  his  bailies  in  that  part,  here«i 
by  fpecially  cpnftituted,  that,  on«4ight  hereof,  ye 
pafs  to  the  grounds  of  th^  faid  lands  of 

there 
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fiiert  give  and  deliver  liiFerent  ftate  and  fafine, 
real,  adual  and  corporal  poiTeifion,  to  the  faid 
B,  of  all  and  whole  the  faid  lands  of 

,  Jying,  bounded  and  defcribed  in 
manner  forefaid;  and  that  by  delivering  to  the 
fold  B,  or  to  her  attorney  in  her  name,  bearer 
hereof,  of  earth  and  ftone  of  the  ground  of  the 
faid  lands,  and  all  other  fymbbls  ufual  and  necef- 
fary  ;  as  also,  that  ye  pafs  to  the  manor-place  of 
F,  the  place  appointed  for  taking  fafine  of  the  faid 
lands  of  F,  and  there  give  and  deliver  liferent 
ftate  and  fafine,  real,  aftual,  and  corporal  poflef- 
fion  to  the  faid  B,  of  all  and  whole  the  faid  an- 
nuity of  yearly,  to  be  uplifted  and  ta- 
ken at  the  faid  two  terms  in  the  year,  Whitfun- 
day  and  Martinmas,  by  equal  portions,  furth  of 
ALL  and  SUNDRY  the  faid  lands  of  F,  as  before- 
xnesitioned  and  defcribed,  or  furth  of  any  part  or 
portion  thereof,  readieft  reiits  and  duties  of  the 
fame  ;  beginning  the  firft  term  of  payment  of  the 
faid  annuity  at  the  firft  term  of  Whitfunday  or 
Martinmas  which  fiiall  happen  next  and  immedi- 
ately after  the  death  of  the  faid  Earl,  and  conti- 
nuing the  payment  thereof  half  yearly  at  each 
term  of  Martinmas  and  Whitfunday  thereafter, 
during  the  life  of  the  faid  B  ;  but*  always  with 
and  under  the  condition  and  provifion  before 
written,  that  thd  faid  liferent  annuity  of 
Sterling  fhati  ceafe  and  become  void,  in  as  far  as 

t3ie  rents  of  the  faid  liferented  lands  fhall  exceed 

1  the 


f 


•    LOCALITY  LANDS  AND  ANNUITY.   •-    4ir 

the  prefent  rent  of  Sterling,  and  as  long 

only  as  they  (hall  exceed  that  fum ;  fo  that  the 
jointure  provided  to  the  faM.'  B  fliall  never  exceed 
Hor  fall  fhort  of  loool.  Sterling  yearly,  free  of  all 
deduftion^ ;  and  that  by  delivery  to  the  faid  B, 
or  her  attorney  in  her  name,  bearer  hereof,  of  earth 
and  (lone  of  the  ground  of  the  faid  lands,  with  a 
penny  money  for  the  faid  annuity,  with  all  other 
ufual  and  neceflary  fymbols  \  and  this  in  noways 
ye  leave  undone  ;  which  to  do,  the  faid  Earl  of 
A  hereby  commits  to  you  full  power,  by  this  his 
'  precept  of  fafine,  direded  to  you  for  that  purpofe. 
In  witness  whereof,  &c. 


Sect.  L    Changes  in  the  Form  of  the 

Contract. 

I .  IVhere  the  Htisbahd  provides  a  Locality  to  the 

Wife. 


I  • 


And  further,  in  contemplation  of  the  faid 
marriage,  the  faid  A  binds  and  obliges  him  and 
his  heirs,  of  whatever .  kind,  without  the  benefit 
of  difcuiBon,  on  his  own  expenfe,  to  infeft  and 
feife  the  faid  B  in  liferent,  during  all  the  days  of 
her  life,  after  his  death, ;  in  cafe  (he.  fliall  happen 
to  fur  vive  him,  in  all  and  whole, — (here  the  lands 
are  described) — to  be  held  either  of  the  faid  A, 
his  heirs  and  fucceflbrs,  in  free  blench,  for  pay- 
ment 


. 
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ment  of  a  peniiy  Scots  money,  on  the  ground 
of  the  faid  Jands,  at  the  term  of  Whitfunday 
yearly,  if  aiked  only,  or  from  the  faid  A,  of  his 
immediate  lawful  fuperiors  thereof,  in  the  lame 
manner  that  he  holds  the  fame  hijnfelf,  and  that 
either  by  refignation,  or  confirmation,  or  both, 
the  one  without  prejudice  to  the  other ;  and  in 
order  that  the  faid  infeftment  of  liferent  locality, 
in  fayonr  of  the  £tid  B,  may  be  expede  by  refig- 
nation, the  faid  A  makes,  &c*  &c. ;  in  favour 
and  for  new  infeftments  of  the  fame,  to  be  made, 
given  and  granted  to  the  faid  B,  during  all  the 
days  of  her  lifetime,  after  the  death  of  her  faid 
huiband  as  aforefaid,  in  due  and  competent  form 
as  efieirs ;  which  lands  fo  to  be  liferented,  are  and 
Aall  be  burdened  with  a  part  of  the  minifter's 
ftipend,  fchoolmafter's  falaries,  feuduties,  cefs, 
and  other  public  burdens,  of  whatever  kind }  as 
alfo  with  the  payment  of  a  '  part  of  the  inter- 
eft  of  the  whole  debts  which  at  prefent  affed  the 
'whole  lands  and  eftate  of  ,  of  which 

the  faid  liferented  lands  are  a  part,  and  that  year- 
ly and  until  the  faid  debts  ihall  be  paid  ;  ads,  in* 
ftruments  and  documents,  &c. — (Jhen  folkma  a 
clause  of  absolute  warrandhey^AS  also,  the  faid 
A  hereby  makes  and  constitutes  the  faid  B, 
during  all  the  days  of  her  lifetime  after  his  death, 
his  CESsioNER  and  assignee  in  and  to  the  rents 
and  duties  of  the  faid  lands  and  others  provided  to 
her  in  liferent  as  faid  is  j  with  full  power  to  her, 

in 
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in  cafe  ihe  furvive  him^  immediati^  on  his  deaA 
to  pofiefs  the  faid  lands,  by  drawing  the  rents 
thereof,  outputting  and  inputtuig  tenants  for  her 
own  lifetime  and  to  do  every  thaag  which  any 
Uferentrix  nuty  do  by  the  law  of  Scotland. — Ti» 
contract  wiM  combun  a  precept. €f  sash^  for  irifqft^ 
ing  the  mjh  w.l^ereatm>  the  said  lands^  Sgc.  in  cam^ 


'AmSuer  Esaaple  inag  he  fffven^  txkere  pcsrt  ^  an 
entaiied  estaute  mts  given  in  iocalittf^  as  well  ^ 
uneataUed  property ;  tmd  an  oiSgation  to  make 
these  two  rights  eqmvakni  to  a  certain  li/erent 
pa^ble  Uf,  the  v^i^bw^  and  rising  imdfalU^  in 
cettaih  events. 

'  Akd  puRiTHER,  in  CONTEMPLATION  of  the  £iid 
marriage^  the  Ikid  A  jKi^ds  and  ofiL.ia£S  him,  his 
heirs  smd  fucceflfor^,  tf>  infeft  and  feife  the  faid  B 
in  liferent  duriftg  all  the  days  of  her  Ufetinie,  af- 
ter the  death  of  the  faid  A,  in  all  and  whole  the 
lands  and  others  aft^rmentioned,  being  part  of 
the  faid  entailed  eftate,  equal  to  a  fourth  part  of 
the  free  rents  thereof,  after  deduction  of  the  in- 
tereft  of  debts,  and  all  other  burdens  affeding  the 
fame,  in  terms  of  the  provifions  of  the  faid  entail: 
AS  ALSO  in  ALL  and  whole— '(A^e  describe  the 
lands) — ^being  the  eftate  of  the  faid  A,  not  fubjeft 
to  the  faid  entail^  and  that  alfo  in  liferent  to  the 

faid 
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faid  Bj  after  her  faid  huftand's  deaths  p&ovii^« 
INO  ALWAYS  and  DECLARING,  thflt  in  cafe  the 
faid  lands  and  othiers  after  mentioned,  which  are 
reckoned  a  fourth  part  of  the  free  r^t  of  the  faid 
entailed  eftate,  ihall  be  found  to  exceed  the  real 
free,  fourttf  part  thereof,  after  dedu&imi  as  afore* 
faid,  then  the  liferent  infeftment  to.  follow  here* 
on  (hall  be  reftrided  to  what  fhall  be  foimd  to  be 
the  free  fourth  part  of  the  rent  of  the  faid  eftate, 
in  terms  of  the  faid  entail,  to  be  held  of  the  faid 
A  or  of  his  immediate  lawful  fuperiors  thereof,  in 
free  blench,  for  payment  of  a  penny  Scotch  mo- 
ney, on  the  ground  of  the  faid  lands^  if  aiked  al- 
lenarly,  and  that  either  by  reiignation  or  confir- 
mation, or  both :  Aiid  for  obtaining  the  faid  in- 
feftment  by  refignation — {here^ptKuratoryofre^ 
signation  was  inserted,  with  a  clause  of  absolute 
warrandice^  and  then  tlie  cmtractproceeds^^r^As 
ALSO,  the  faid  A  hereby  makes  and  constitutes 
the  faid  B,  during  all  the  days  of  her  lifetime,  from 
and  after  his  death,  his;  cefConer  and  aflignee,  in 
and  to  the  tents  and  duties  of  the  faid  lands  pro- 
vided to  her  in  liferent,  as  faid  is,  with  power  to 
her,  in  cafe  fhe  furvive  him,  immediately  on  his 
death  to  poiTefs  the  faid  lands,  by  drawing  the 
rent  thereof,  and  to  output  and  input  tenants, 
and  do  every  thing  thereanent  which  any  liferent- 
rix,  by  the  law  of  Scotland,  may .  do  in  the  like 
cafes:  And  whereas  it  was  communed  upon 
and  agreed  betwixt  the  faid  parties,  that  the  faid 
.'  ^  B, 
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JB,  in  the  event  of  children  of  the  faid  marriage 
exifling  at  the  diifolution  thereof,  fhould  have 
350I.  Sterling  of  yearly'  liferent ;  and  iii  cafe  - 
of  no  children  then  exifting,  or  that  thofe  exifling 
may  thereafter  die  without  iffue;  fhe\  fliould  have 
4Q0L  of  yearly  liferent^  Therefore,  and  in 
cafe  her  liferent  right  of  the  fourth  part  of  the 
faid  encailed  eftate,  and  her  liferent  right  of  the 
whole  unentailed  eftate^  above  mentioned,  ihould 
not  amount  to  as  much  as  will  fatisfy  and  pay  to 
the  faid  B  the  faid  refpef^ive  liferents  of  350!^ 
or  400L  Sterling,  in  the  diflFerent  events  before 
mentioned,  the  faid  A  hereby  binds  and  obliges 
him,  his  heirs,  executory,  and  fucceflbrs,  fucceed^ 
ing  to  him  in  any  leftate^  real  or  perfonal,  which 
may  pertain  to  him,  other  than  the  eftate  of 
to  content  and  pay  to  the  faid  B,  in  cafe  (he  far^ 
vive  him,  and  there  be  children  exifting  of  the 
faid  marriage  at  the  diifolution  thereof,  the  faid 
fum  of  350I.  Sterling,  in  fo  far  a^  the  rent  of 
the  free  -  fourth  part  of  the  entsuled  eftate  of 

,  and  the  rent  of  the  faid  unentailed  eftate 
in  which  flie  is  to  be  infeft,  fhall  fall  (bort.of  that 
fum  yearly;  fo  that  her  liferent,  in  that  cafe,  Ihall 
^^  3Sc>'*  Sterling  complete :  And,  in  cafe  there 
fhall  be  no  children  exifting  ^f  the  faid  marriage 
at  the  diffolution  thereof,  or  that  the  children 
exifting  Ihall  thereafter  deceafe  without  iflTue,  to 
content  and  pay  to  her  the  faid  fum  of  400!. 
Sterling,  in  fo  fkr  as  the  faid  rents  ihall  fall  ihort: 

thereof,    e 
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thcnaof^  fb  that  her  liferent  in  that  cafe  (hail  be 
400I.  Sterling  compiete;  and  which  deficiency 
or  fliortcoiiiingy  in  the  refpe£iive  events  forefaid, 
thefiud  A  BINDS  and  obliges  himfelf  and  bis 
forc£uds,  to  conteht  and  pay  to  the  faid  B,  her 
heirs  and  foccefibrs,  yearly,  at  two  terms  in  the 
ycjar,  Whitfunday  and  Martinmas,  by  equal  por** 
tkmsy  beginning  the  firft  term's  payment  at  the 
firft  term  of  Whitfunday  or  Martinmas  after  his. 
death ;  and  in  cafe  there  fhall  happen  to  be  chil* 
dren  then  exifting,  but  who  fiiall  all  thereafter  . 
deceafe  without  iflue,  then  to  content  and  pay 
the  laid  additional  fum  of  59I.  Sterlii^g  yearly, 
at  the  laid  two  terms,  commencing^  at  the  firft 
Whitfunday  or  Martinmas  after  the  deceafe  of 
^1  the  laid  children  and  their  iflue,  and  fo  forth 
termly  thereafter  during  her  lifetime^  with  a  fifth 
part  more  of  penalty  in  cafe  of  failure— -(/^u?n  cer-> 
tain  provisions  were  mcbde  for  tHe  cJdldrek  ^Ihe 
marri^^ey^AvD  furtiiei^  that  the  faid  B  may 
be  the  move  effe&ually  fecured  in  her  liferent  of 
the  laid  entailed  lands,  and  in  payment  of  what 
deficttficy  thei  reixis  thereof,  and  the  rents  o^  the 
£ud  nnemaiied  baids  of  may  fail  fhort 

of  in  paying  thi»  iaid  350I.  or  400L  Sterfing  ^ 
Ufarent  in  the  jdifferenit  events  above  mentionedi^' 
the  iaid  A  bin3>s  and  obliges  him  and  his  fore* 
iaids,  to  make  up  and  eftabliihy  in  his  perfon,  pro- 
per titles,  and  thereupon  to  procure  himfelf  infeft 
m  tjbeijdd  unentailed  lands  of  , 

and 


and  difen  is  ndw,  and  itow  as  then^  he  hisfeby^ 
with  ahd  UAder  tb^  burdeh  of  the  laid  B*s  Uh^ 
rent,  fells^  alienates  abd  difpoiic^ .  from  him,  bii 
heirs  and  fucceflbrs  wholafoe^er^  to  aild  in  iatouir 
of  9  or  toy  two  of  thetn ;  and^  failing 

toe  or  more  of  thtm  by  death  or  non^-acceptance^ 
to  the  furvlvor  or  futvivors^  add  the  heirs  or  a&. 
fignc»  of  the  laft  furvivor  of  them  acciepting^  as 
trufteel  ht  the  ufes  and  pufpolbs  after  mentioaedi 
Vili«  riiiST^  for  the  ufe  and  behoof  of  thfc  faid  tii^ 
*fe  far  as  contarns  her  ifunher  feetiHt^i  and  thtt 
jf>erfoi'mance  of  the  iaid  obligation^  td  pay  np  t^ 
ker  the  dehdencT  which  the  rents  of  the  lands 
provided  to  her  in  liferent  may  come  fiiort  df  ihi 
^jol.  or  4odh  in  the  refpe£tive  emts  above  tt^ 
ptd&d  I  and,  in  the  s£gono  tLAQli^  lor  the  vUl 
ind  behoof  of  the  children,  &e.  &q*  AkU  iad 
WHou,  He*  (Cit  tMm«Ei2etf  er£i«.) 

JoiiUmi  iS9ii/r.'*«^There  ii  an  exatt^ltt  ^titti 
N04  Si  of  dii  abotd  citfitra&s,  iirhef«  thfe  wife 
is  provided  ifi  a  jointure  houfe,  &c. ;  atid  there^ 
ht6y  it  k  lumeceifarjr  to  repeat  the  daii&s  con^ 

flibiting  that  right ;  but  fomedmyet  it  happens, 
tkM  in  place  of  a  jouxture  houfe,  the  liferent  ci 
a  houTe  in  town,  or  an  annual  fum|  is  giTjen  in 
place  of  it.     Thus, 

VOL.  V.  •        D  d         ""         ''   ffmiie 


vv 


4l8  PROVISION  OF  A  HOUSE  IN  TOWK, 

House  in  Umm. — Akd  further,  the  faid  A 
hereby  alienates  and  difpones  to  the  faid  B  in  life* 
rent,  during  all  the  days  of  her  lifetime,  in  eafe 
fte  furvive  him,  ali.  and  whole  that  dwelling- 
houfe  in  Edinburgh — {describe  it) — in  which 
JLODGING,  the  faid  A  binds  and  obliges  him  and 
his  forefaids,  to  infeft  and  feife  the  faid  B  in  life* 
renty  during  all  the  days  of  her  life  after  his  death ; 
to  be  held  of  his  Majefty,  in  free  burgage,  for  fer- 
vices  of  burgh,  ufed  and  wont :  And,  for  complet- 
ing the  faid  liferent  infeftment,  the  iaid.  A  makes 
and  constitutes 

jointly  and  fererally,  to  be  his 
lawful  and  irrevocable  procurators,  for  him,  and 
in  his  name,  to  refign,  as  be  hereby  refigns,  &c. 
all  and  wjiole,  &c.  in  the  hands  of  the  Lord 
Provoft,  or  any  one  of  the  bailies  of  the  burgh  of 
Edinburgh  for  the  time,  as  in  the  hands  of  his 
Majefty,  immediate  lawful  fuperior  thereof;  in 
favour  and  for  new  infeftment  thereof  td.be 
given  to  the  faid  B  during  all  the  days  of  her  life, 
in  cafe  fhe  furvl  ves  the  faid  .A,  in  due  and  com- 
petent  form  as  eflfeirs  ;  acts,  instruments  and 
documents,  &c«  ;  which  liferent  conveyance  of 
the  faid  lodging,  the  faid  A  binds  him  and  his 
forefaids  to  warrant  to  the  faid  B,  at  all  Bands 
and  againft  all  deadly,  as  law  will. 

Or,  in  place  of  a  houfe  in  town,  and  in  place 
of  a  jointure  houfe,  fhe  huftand  may  give  a 

fum 
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funi  of  ijioney  yearly,  by  a  claufe  expreffed  in 
thefe  terms : 

And  the  faid  A  hereby  binds  and  obliges 
himfelf,  his  heirs,  executory  and  fiicceffors  whom- 
foever,  to  make  payment  to  this  faid  B,  in  cafe 
ihe  furvive  him,  of  the  fum  of  yearly  for 

houfe  rent,  and  to  fupply  the  ttrant  df  a  jointure 
houfe }  and  that  yearly  and  termly,  at  two  term^ 
In  the  year,  tVhitfunday  and  Martinmas,  by  e- 
qual  portions,  during  her  life,  from  and  after 
the  death  of  the  laid  B ;  beginning  the  fitft  half 
yearly  piayment  of  the  faid  rent  at  the  firft  terni 
of  Whitfiinday  or  Martinmas  which  (hall  happen 
after  the  death  of  the  faid  A,  and  fd  forth,  half 
yearly  thereafter,  duriiig  the  life  of  the  faid  B  ; 
\vith  the  funi  of  of  penalty  for  each 

term's  failure,  aiid  iiitef  eft  thereof,  after  the  fame 
falls  due,  till  payment. 

Provi/ibns  tb  CbilJf^ert.r^TheC^  pfrdvifioni 
may  relate  either  to  the  heir,  and  contain 
conditions  under  whicli  He  is  to  enjoy  the  e-^ 
ftate ;  or  they  may  relate  to  the  provilion  for 
the  younger  children*  Examples  of  each  fliall 
bl^  given* 


:^ 
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4^0     CO^IDn^ION  Iir  CAITE  AXtOTttERf  ESTATIT 


.  Clause  ht  a  Contract  m  the  Event  qf  moOi^ 

Estate  devotvmg. 

A'ND  FtTRTHER,  HI  oafe' the  kmdff  o£  M  an^ 
others  fhall  happen  to  devolve  ttpoa  the  faid  A, 
then,  and  in  that  cafe,  the  faid  A  and  B  binj> 
and  OBLIGE  themfelves,  their  heirs  and  fucceflbrs^ 
fo  provide  and  fecure  the  faid^  land&  and  eftate  of 
M  in  fuch  a  manner,  as  that  the  fame  fhall  h^ 
kept  feparate  and  divided^  from  the  eftate  pf  N  ;^ 
and,  with  that  view,  they  (hall  defHne  the  £ime 
to  the  fecond  fon  of  this  marriage,  and  to  the 
younger  fons  in  their  order,  and  the  heitsdf  tfadr 
bodies  refpedively  f  or,  failing  fons,  to  the  daugh* 
ters  of  the  faid  marriage,  accordiiig  to  their  fenli>- 
rity,  and  tor  the  heirs  of  their  bodies  refpe£tively  ^ 
or,  if  there  ihall  be  daughters  of  this  marriage  on- 
ly, and  no  fons^  to  the  fecond  daughter  y  and  fo  to 
the  others,  according  to  their  feniority,  and  the^ 
heirs  of  their  bodies  refpedively ;  and  with  thi^ 
further  condition,  that  if,  in  the  eourfe  of  fao> 
cei&on,  the  eftate  of  N  fball  devoli^e  osA  the  per*- 
fon  poiOrtding  the  faid  eftate  of  M,  the  perf6n  Ci> 
liicceeditig  to  both  eftates  {had  enjoy  thtth  dttt^ 
kighisorfaer  lifetime;  but  at  his  drher4eath> 
the  laid  eftale  of  M  (hall  defcend  to  his  or  her 
fecond  or  younger  ion,  or  to  his  or  her  daughters 
HI  their  order^  ot  the  def^end^ts^  of  the  bodies  of 

foch 
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^fuch  children  who  (hall  be  next  in  the  line  of 
fucceffion  to  the  'faid  veftate  of  N ;  and  In  cafe 
there  fhall  be  only  one  child,  or  one  defcendant 
of  the  body  of  ftrch  :perfon,  who,  under  the  above 
deftioatbn,  ^fliall  fucceed  to^he  faid  eftate  of  !N^, 
the  eftate  of  M  ihall  In  that  cafe  defcend  to  the 
next  heir  in  the  ab6ve  deftination  ;  and  the  fame 
rule  fhall  ti^e^lace  ag  often  u  the  faid  event  nS 
the  jundJoR  of  the  two  eftates  in  the  fame  perfoa 
Jhall  happen  in  the  faid  courfe  df  fuccei&on  ;  ano 
4he  heir  fo  fnceeeding  to  the  faid  eftate  of  M 
"fliall  be  obliged  conftantly  to  afiume  and  ufe  the 
.name  and  arms  of  B  of  M^  and,  in  cafe  of  faiU 
ure,  fliall  ipso  facto  amit  and  lofe  all  right,  title 
andintereft  toihe  iaid  lands  and  eftate,  and  the 
iame  fliall  immediately  fall  and  aecrefce  to  tb^ 
^ext  heir,  although  deicended  ^^he  contravene 
«r's  body,  who  would  fucceed,  if  the  concra*- 
<vener  were  naturally  dead.;  and  fuch  heir  fo 
focceeding  to  the  eftate  of  M  (hall  rbe  fubjeded 
40  fuch  other  conditions,  limitations  and  irri* 
tancies,  as  the  faid  A  or  B,  or  the  furvivor  of 
them,  ihaU  at  any  time  appoint  by  a  fettlement 
of  the  faid  lands,  the  fame  not  being  incoi;Ififteni: 
jwith  the  conditions  above  exprefied. 


J?  4  i  Qai^ 
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Clause  empowering  the  Husband  to  give- ^  Estate 
to  any  of  the  Gdldren  he  pleases^  or  to  ta^bsifi 
the  same^ 

4s  ALSO,  m  CONTEMPLATION  of  thefatdmaT't 
riage,  the  faid  A  binds  and  obliges  bim  and  hit 
forcfaids,  to  provide  and  fecure,  and  make  lawful 
RESIGNATION  of  the  lands  and  Qthers  forefaid,  ia 
favour  and  for  new  i|ifeftmenf$  thereof,  to  be 
MADE  and  GRANTED  to  the  faid  A  and  the  heir3 
male  to  be  procreated  of  thi9  iparriage,  and  the 
heirs  whatfoever  of  their  bodies ;  whom  itailing, 
to  the  faid  A  his  heirs  or  affignees  whomfoever^ 
the  eldefl  daughter  and  the  defcendants  of  her 
body,  as  often  as  the  fucceflion  ihall  devolve  on 
females,  excluding  heirs  portionersi  and  fvi^ceed* 
ing  without  divifion  through  the  whoje  courfc  of 
fucceflion ;  but  with  this  provision  always,  as  i( 
is  hereby  provided  and  declared,  that  although 
the  faid  lands  and  others  after  mentioned  are 
provided  to  the  heir  male  of-  this  marriage  as 
aforefaid,  yet  it  fhall  be  lawful  to  the  faid  A,  at  any 
time  in  liege  poustiCy  tp  fettle  and  prpyide  the  faid 
lands  and  eftate,  or  any  part  thereof,  or  to  burden 
the  fame  with  any  fum  or  fums  of  money  in  fe- 
your  of  any  of  the  children,  one  or  more,  to  be 
procreated  of  this  iparriage,  whether  elder  or 
younger,  ipale  or  female,  he  Ihall  think  proper ; 

'     an4 
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md  to  make  fuch  a  fettlexnent  and  defiination  of 
his  faid  lands  and  eftate  on  fuch  feries  of  heirs, 
and  to  affe£l  the  fame  ^iith  fuch  conditions,  llmi'* 
tations,^  claufes  irritant  and  refolutive,  as  he  ihail 
think  fiU— The  procuraton/  in  such  a  contract  mil 
contain  a  condition  expressed  in  thismanner'^BvT 
with  this  provifion  always,  as  it  is  hereby  fpe« 
cially. PROVIDED  and  declarjsd,  that  although 
the  faid  lands  and  eftate  are  provided  to  the  heir 
male  of  this  marriage,  as  aforefaid,  yet  ftill  it  ihail 
be  lawful  to,  and  in  the  power  of  the  faid  A,  at 
any  time  in  liege  pomtie^  to  fettle  and  provide  his 
laid  lands  .and  eftate,  or  to  burden  the  fame  with 
any  fum  or  fums  of  money,  in  favour  of  any  of 
the  children  to  be  procreated  of  the  prefent 
marriage,  whether  male  or  female,  he  ihall  think 
proper,  or  of  the  defcendants  of  their  bodies;  and  to 
make  fuch  deftination  and  tailzie  of  the  faid  eftate, 
and  upon  fuch  feries  of  heirs,  and  to  affe£t  the  fame 
with  fuch  conditions,  limitations,  claufes  irritant 
and  refolutive,  and  provifions,  as  he  may  think  fit  j 

ACTS^    INSTRUMENTS,   &C. 


Another  Clause  of  the  same  kind^      - 

The  provisions  qf  the  lands  to  tJie  heirs  of  the 
marriage  may  be  made  under  this  condition^-^BvT 
with  this  PROvisjoN  always,  that  it  fliall  be  in 
the  power  of  the  fai4  A,  at  any  time  ia  hi§  life,  or 

Dd  4  evm 
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tfco  «n  death Jicd,  fay  a  regular  deed,  to  prefer 
9a]f  of  the  younger  fon$  of  tlus  mtrriage  to  the  ti^ 
der,  or  any  of  the  daughters  to  the  fens,  or  to 
their  elder  fifter,  and  to  make  fubfthutions  of  one 
of  the  ions  to  another,  and  of  any  of  the  daugh- 
ters to  the  reft,  and  to  impefe  on  all  6r  any  of  the 
hdrs,  vbetber  male  or  female,'  fodi  comfitieeiil 
and  limitations  $gainft  ebntrading  debts,  or  dtf« 
pofing  or  burdening  the  lands,  and  with  regard  to 
ufmg  and '  bearing  the  name  and  arms  of  A,  as 
he  iball  think  fit,  and  to  enforce  fuch  conditions 
by  elaufes  (irobibitory,  irritant,  or  refdhicire; 
AHD  runTHaR,  ^th  power  to  him,  even  on  death* 
bedj  to  fell  and  difpofe  of  the  faid  lands  apd 
eftate,  and  to  divide  the  price  thereof  amongft 
the  children  of  the  faid  marria^ge,  in  fucb  propor* 
tlons  and  under  fuch  iconditions^  or  to  veftitin 
truftees  for  their  behoof,  in  fuel)  way  and  manner 
as  to  the  faid  A  fliall  feem  beft.         . 


Ckmse  rela&Bie  to  the  Propiskms^  Younger 

Cfiildreh. 

Mr  Russetj  in  Ms  Theory  tf  Comve^aneing^  ob- 
serves th0t  ^  itistisualin  Scotland  to  prad^  the 
^ '  w/wle  land  estate  either  qf  the  husband  or  ixife  to 

*  the  heirs  t^tbe  marriage^  and  ^lere  is  seldom  amf 

*  provision  made  for  younger  children. '  ThiSy  how* 
^ver^  xms  more  the  case formerhf  than  now  ;  and  in 
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A  * 

Ike  preying  exam^^  uiU^  j^f^mS  pnymi(ms4§ 

daughters  qfthe  nfkrri&ge;^  tvhefi  they  mre  exclu^ 

fitmk  tf&mpcesmn  ^  an  km^  mile  efa  mB^^qmnt 

imvfmg^*    It  may  happen^  hcmemr^  ^t  ifm  es;^ 

Tm^ms^frtm  th^  dmih  ofth^  lim  m^s0the\fir^t 
n^mriagQt  "^Hh  he  iiy^t  m  mimriiyi  wi  4s  the 
remm  <^^  thing  fquaUy  req^m^e^  th^i  0^  a4#> 
thmlprmiiim  ^kn^  he  gkm  l»  ^dm*^kt^^  in 
^t  ctff^,  as  in  the  om  %f^e  the  heir  mc^  of  tk» 
Jint  mtrri(^^rpre^^e(md  tkej^tk^^  Mr  ^ml 
gims  ^  vepy  proper  md  neeeuary  cm^tm  IP  tt# 
con^^omer^  mtk  a;  view  to  ^im>  Mm  ^iger ;  mi 
he  edmes  the  pnimim  fo  k€  given^  ^  ^xtkeat  in  tb« 
^  qvent  that  there  ihtll  b«  m  heir  mtl<i  csriftinf 
'  ^^  tha  dfiTolution  of  tbn  inarriigf ;  or,  in  caf(^ 
<  there  fl)»U  Imc  fuch  h^ir  m2il(9  than  fxifting,  ani 
«  th9t  he  ihjiU  die  before  marriige,  or  bia  attiun* 
^  mg  tb^  y«grs  of  majority^  md  tb«  %hA  daugh» 
«  t<5r§  of  the  marriage  ih»U  b?  precluded  from  iha 

*  fttcceiBon  to  the  eftate  by  smother  hf ip  fWitled 

*  thereto  by  the  above  fubftitution ;  tk€N»  and 

*  ia  «ith^r  of  tbef§  c«f€«i,  the  l^id  A  jwpi  i^nd 
^  09f-iO€#  him  Md  his  l^prefaidi  to-^ay,-  &c.--r/ 
^i/  (?n/y  5fi^V?f>i  a  cfe«^  e^^^  A|?irf,  taken  frim 
the  $fyks  qfQn  eminent  com^Qfumr, 


4wtJwr 


4a6     .     A  CJLAVSE  PROVIDING  fOR  THE 


Another  Clause  qfihis  kind. 

'-  And  further,  in  cafe  there  fhall  no  fon  exift 
of  this  prefent  marriage,  or,  though  exifting,  if 
fuch  fon  or  fons  fhall  all  thereafter  fail  without 
iffue,  and  there  be  daughters  one  or  more  of  this 
lAarrbge  in  life,  at  the  time  of  fuch  failure,  and 
there  be  aUb  any  other  heir  er  prefumptive  heir, 
who  may  be  preferable  to  fuch  daughters  in  the 
fucceflion  to  the  faid  eflate  of  ,  thek 

and  in  thefe  events  the  faid  A  hereby  bindjs  and 
OBLIGES  him-and  his  forefaids  to  content  and  pay 
to  the  faid  daughters  of  this  marriage  who  fhall  be 
in  life  at  the  time  of  fuch  failure  as  aforefaid,  the 
fums  of  money  following ;  viz.  If  one  daughter, 
the  fum  of  3000I.  Sterling;  if  two  daught^s, 
ibc  fum  of  4900L  Sterling  ;  and  if  three  or  more 
daughters,  the  fum  of  6000I.  Sterling,  to  be  dx« 
vided  between  or  .amongfl  the  faid  two  or  more 
daughters,  by  fuch  proportions  as  their  faid  father 
ihall  think  fit,  the'fame  being  always  done  with- 
out collufion  }  and,  failing  fuch  divifion  by  him, 
to  be  divided  equally  amongft  the  faid  daughters, 
and  to  make  payment  of  the  faid  refpedive  fums 
to  the  faid  daughters  at  the  firfl  term  of  Whitfun- 
day  or  Martinmas  after  their  marriage  or  majori- 
ties, which  of  them  fhail  firfl  happen,  with  a  fifth 
part  of  the  faid  portions  of  liquidate  expenfes  in 
cjafe  of  failure,  together  alfo  with  the  due  an4  or- 
dinary 
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dinary  intereft  of  their  faid  portions  during  the  not 
payment  thereof,,  after  the  faid  refpe^live  term  of 
payment ;  declaring  always,  that  the  faid  por- 
tions fhall  not  be  payable  to  the  faid  daughters  as 
long  as  their  faid  father  is  in  life,  unlefs  they  are 
married  in  his  lifetime,  and  that  their  marriage  be 
-with  his  confent ;  and  in  cafe  of  his  deceafe  be- 
fore bis  faid  daughters^  or  any  pf  them,  attain  to 
majority,  or  be  ms^ried,  he  binds  and  obliges 
him  and  his  forefaids  to  pay  to  fuch  daughter  or 
daughters  the  due  and  ordinary  intereft  of  their 
refpeSive  portions  from  and  after  the  firft  term  of 
Whitfunday  or  Martinmas  immediately  preceding 
his  death,  and  yearly  and  termly  until  the  refpec- 
*  tive  terms  of  payment  of  their  portions  above  fpc- 
cified  i  and  in  the  mean  time,  till  commencement 
of  the  faid  intereft,  the  faid  A  bin:ds  and  obliges 
him  to  aliment,  maintain  and  educate^  the  laid 
daughters  as  long  as  he  lives,  fuitably  to  their  de« 
gree,  ftation  and  quality :  Anb  further,  in  cafe, 
at  the  death  of  the  iaid  A,  there  (hall  be  exilUng^ 
ifiue  male  or  female  of  this  prefent  marriage,  or 
defcendants  of  their  bodies,  on  whom  the  fuccef- 
fion  of  the  faid  lands  and  eftate  ihall  devolve,  un^- 
der  the  deflination  abqye  written,  and  that  there 
fhall  alfo  exift  other  children,  male  or  female,  pro- 
created of  this  prefent  marriage,^  th£N  and  in 
thefe  cafes  the  faid  A  hereby  binds  and  obliges 
him  and  his  fqrefaids  tQ  pay  to  thefe  other  chil-r 
4f en,  befides  the  heir,  the  following  fums  j  viz.  If     - 

oi;ic. 
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mif,  t^  fum  of  1500I.  SttrUng ;  if  two  or  mom 
ibeh  children,  the  fum  of  3000U  Sterliag,  t^  b« 
fdlvicle4  between  or  atnongft  them  by  their  ^4 
iether,  without  eollufion  as  alorefaid ;  akd  fail* 
IHO  fuch  divifion^  to  be  divided  equally  amongft 
them»  and  to  cokt£kt  and  pay  the  faid  fumd  to 
them  at  the  firft  tei^ms  of  Whitfunday  or  Marffik- 
mas  after  his  death,  with  the  due  and  ordinHy^/  in* 
tereft  from  and  after  the  faid  term  of  payment, 
during  the  not  payment,  with'  a  fifth  part  more 
of  each  prodfion,  of  penalty  in  cafe  of  £ulure; 
BUT  DECLARING,  that  on  the  failure  of  the  fon$  of 
this  marriage,  and  the  exiftence  €&  an  heir,  by 
v4iQm  the  daughters  of  this  marriage  will  be  esp 
<lnded  from  the  fuccei&on  of  the  faid  lands  an4 
«ftate,  in  which  event  the  daughters  of  the  faid 
marriage  will  be  entitled  to  recover  the  fiims  (ffo* 
ipided  for  th^m  by  the  claufe  above  written,  it  is 
hereby  exprefsly  conditioned,  that  the  faid  daughf 
ters  ihall  in  that  event  impute,  in  part  of  th« 
Ifovifions  hereby  provided  to  them,  fuch  funii 
as  they  may  have  received  uftder  th«  ^uife  laft 
above  expreffed,  by  which  ^  faid  Amis  of  1 500U 
and  30C0L  in  the  refpefiSve  events  fordaid,  are 
to  be  divided  amongft  them  in  maimer  forefaid. 


StaH  of  the  Titles.^VlfhKe^  from  the  fiate  of 
Ab  titles,  the  partiea  cvaoiot  ^ve  thofe  clauies 

in 
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in  the  Aiaitlage  contrad  which  aife  neceflafy 
for  compIetiDg  the  lights  of  the  parties,  or  of 
the  heir^  the  ohjedl  may  be  attained  in  various 
ways,  as  by  marriage  articles,  in  which  the 
condidons  of  the  fubfequent  marriage  contra^ 
are  exprefled,  and  which  fetve  as  the  founda^- 
don  of  a  future  contract 


Marringe  Articks. 

i  It  is  cdi^TttAer^i),  achekd  aiEid  MAtitiMOKi* 
iSLV^  EKfi£i$,  betwistt  the  parties  foUowItig,  vbs; 
A,  younger  of  ,  with  adtice  and  content 

of  A  elder  of  ,  his  father,  and  the 

£iia  A  elder,  for  himfelf,  on  the  one  pauT,  and 
Mifs  B  of  ,  OK  the  ot^br  part  ; 

H'HA'r  is  To  bay,  the  faid  A,  andthefaid  B,'^ave 
a<iceptdd  'each  other  for  lawful  fpoufes,  and  oblige 
iSktm  to  folemnize  this  marriage  in  the  ufual  fonn, 
wkhoutdehey ;  in  contemplation  of  whichmar* 
riage  the  fltd^arties  contraftors  have  agreed  upon 
the  following  articles,  and  ob^lioe  tbemfelve^  re» 
fpe£tively  to  aner  into  a  full  and  ample  contra^ 
of  marriage,  contsdning  procoratories  of  refigna* 
tion,  precepts  of  fafine,  and  all  other  claufes  ne« 
ceflary  for  miking  th^&id  articles  effe€i;ual  to  one 
another ;  and  w^gicH^lSDN'rjiACT  they  bind  and 

oblige 
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obfige  themfelves  to  enter  into  within  the  fpac^ 
of  from  this  date }  and  which  articles 

fo  agreed  on^  are  as  follows^  viz.  First,  &c. 


Contract  of  Marriage  Jblhwing  on  thejoregohg 

Articles. 

It  is  CONTRACTED,  AGREED  and  ENDED,  be- 
tween the*  parties  following,  viz.  A,  Efq.  of 

ON  THE  ONE  PART,  and  B,  now 
wife  of  the  laid  A,  with  confent  of  her  faid  huf« 
band,  on  the  other  part,  in  manner  following ; 
THAT  IS  TO  SAY,  whereas  previous  to  the  marriage 
betwixt  the  faid  parties,  they  entered  into  marriage 
articles,  iigned  by  them  and  the  now  deceafed  A, 
elder  of  ,  on  the 

day  of  ,  by  which  they  became,  bound 

to  enter  into  a  contrad  of  marriage  within  the 
fpace  of  from  that  date  ;  and 

whereas  th^  faid  parties  are  now  defirous  to  im* 
plement  the  faid  marriage  articles,  and  are  in  a  ii* 
niation  to  do  fo  with  efie£t ;  therefore,  in  coNr 
SIDE  RAT  ION  of  the  faid  marriage,  and  of  the  faid 

articles,  and  in  implement  thereof,  the  laid  A 

• 

be^eby  binds  and  obliges  him,  &c*— (2%e  con^ 
tract  is  regulated  by  Ike  terms  of  the  articles.) 

•  .  •  ■  ,  ^  ^ 

Or,  in  place  of  this  manner  of  managing  the 
tranikdion,  the  hufband  may  give  a  procura-^ 
tory  for  expeding  his  fervice,  and  completing 

his 


'^^ 
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his  titles,  in  this  form— - 

Ctause  Jar  completing  It  ties. 

And  WHEREAS  the  fee  of  the  faid  lands  and 
eftate  is  not  yet  le]gally  eftablifhed  in  the  perfon 
of  the  faid  A,  he  therefore  binds  and  obliges 
himfelf,  within  the  fpace  of  months  from 

this  date,  to  procure  himfelf  ferved  and  retoured 
heir  to  his  predeceflbr  in  the  faid  lands,  and  to 
obtain  himfelf  feudally  vefted  in  the  fame ;  and, 
for  that  purpofe,  the  faid  A  makes  and  consti- 
tutes ,  and 
each  of  them,  his  irrevocable  procurators,  with 
power  to  them  to  procure  brieves  from  Chancery 
for  ferving  and  retouring  him  heir  to  his  pre* 
deceiTors  in  the  faid  lands,  under  the  charader 
proper  and  ncceffary  for  completing  his  right 
thereto,  and  with  power  to  expede  the  fervice, 
and  to  take  every  ftep  necefTary  for  infefting  him 
therein,  and  to  do  every  other  thing  in  relation  to 
the  premifes  which  the  faid  A  himfelf  could  do  ; 
and  the  title  to  the  faid  lands  being  feudally 
veiled  in  him,  the  laid  A  hereby  gives,  grants, 
and  COMMITS  to  his  faid  irrevocable  procurators, 
jointly  and  feverally,  full  power  to  refign  and  fur- 
render,  as  he  now,  as  if  he  were  fo  infefc,  and 
then  as  now,  resigns,  surrenders,  simplici- 

TER  UPGIVES  and  DELIVERS,  ALL  and  WHOLE,  &C. 

And  in  the  precept  of  fafine,  lay — "  Further, 

to 
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to  the  end  the  faid  B  may  be  duly  iiifeft  itkd 
feifed  in  the  liferent  annuity  before  mentioned, 
upliftable  fiirth  of  the  lands  and  others  before 
fpecifiedy  the  faid  A,  as  if  he  ttrere  already  feu- 
dally veiled  in  the  fte  thereof)  and  then  U  now^ 
hereby  DssittEs  and  hxquiresj"  &c« 

The  EfitAil  may  alfe  be  bmught  under  the 
pf efent  head,  as  creating  a  change  on  the 
foitn  of  the  Contrad,  arifrng  from  the  ^te 
of  the  Titles :  But,  of  this  change,  examples 
have  been  akeady  given^  as  in  Numbers  Si 


Renunciation  of  the  UmhanSPs  Jus  Mariti. 

An  example'  will  be  found  (Ex;  4.)  of  the' 
esdufion  of  the  jus  mariti ;  and  I  add  another 
claufe  of  that  kind,  which,  may  be  inferte<l 
after  the  proVifioas,  by  the  wifei  in  favour  of 
the  hufband« 


Qame  renouncing  ffte  tLusboMdfs  Jus  Mariti. 

But  under  ikk^xpreU  condition  and  decla^' 
RATION,  that  the  (aid  A  Ihall  have  no  further 
concern  ivith  the  rents  and  annual  profits  of  the 

I  above. 
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aboire-mentioned  lands  and  eftate,  or  with  any 
other  heritable  or  moveable  fubjeft  prefently  Be- 
longing, or  that  ihall  at  any  time  hereafter  be-« 
long,  to  the  faid  B,  in  virtue  of  his  jus  mariti ; , 
and  that  the  fame  fhall  neither  be  liable  to  hisi 
deeds,  nor  fiibjed  to  the  diligence  of  his  credi- 
tors, for  payment  of  debts  which  hfe  may  have 
already  contracted,  or  may  in  future  contraS ; 
AND  KOTW1TH3TANDINO  fuch  dcbts,  dceds,  or 
diligence,  it  ihall  be  in  the  power  of  the  faid  B^ 
by  herfelf  alone^  without  the  confent  of  her  huf« 
band,  to  uplift  and  difcharge  the  rents  and  cafu- 
aUies  of  the  faid  lands  and  eftate,  or  others  fore- 
faid,  or  the  intereft  of  money  to  which  fhe  may 
now  or  hereafter  have  tight,  and  to  apply  the 
fame  to  fuch  purpofes  as  flie  may  think  fit;  and 
with  power  to  the  faid  B  to  remove  and  input  te- 
iiants,  and  to  do  eVery  other  thing  in  regard  to 
the  management  of  her  faid  eftate^  heritable  and 
moveable,  as  if  fhi^^were  ftill  aiingle  perfon  :  And 
to  the  effeftthe  faid  B  inay  fully  poffefs  and  enjoy 
thefe  powers,  the  faid  A  hereby  renounces  and 
MAKEd  OVER,  in  favour  of  the  faid  B,  his  jus 
mariti^  aiid  power  of  managing  and  adminifteringL 
the  faid  eftates,  heritable  and  moveable,  with  all 
the  powers  and  privileges  to  which,  in  virtue  of 
his  jus  mariti^  he  is  entitled^ 


VOL.  V.  ^  E  e  Tifstfmjptiat 
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Poftnuptial  ContraB  of  Marnage.-^The 
form  of  the  poftnuptial  contra£t  does  not  ma- 
terially  differ  from  that  of  the  afitenuptial  con- 
trafl: ;  and  it  is  in  the  beginning  of  the  deed 
that  any  difference  is  difcbverable; 

Postnuptial  Contract  of  Marriage, 

:  It  is  matrimonially  coNTKACTEt)  ^nd  A* 
OREED  ON,  between  A,  on  the  one  part,  and 
B,  with  the  confent  of  her  faid  hufbaad,  on  the 
OTHER  PART,  in  manner  following ;  that  is  to 
say,  whereas  the  faid  parties  have  lately  fo- 
lemnized  their  marriage;  and  although  ^erewas 
no  contradk  previoufly  executed  between  them, 
yet  the  following  provifions  and  ftipulations  were 
previoufly  concerted  and  agreed  on  ;  therefore^ 
in  confideration  of  the  faid  marriage,  and  of  the 
fettlement  by  the  faid  B,  as  after  written,  the  Cud 
A  hereby  binds  and  obliges  him,  his  heirs,  exe- 
cutors and  fucceffors,  &c- — (^Tlie  coniitions  of^i^ 
Seed  go  on  in  common  form?) 


0 


On  this  point  it  will  not  greatly  infringe  my 
-arrangement,  to  fubjoin  the  following  poftnup- 
tW  cotttrad. 

]Postmptial 


J 
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Posijtuptial  Omtracty  cofitaining  it  mutual  Disposi-^ 
*  tioHj  there  being  no  Children  of  the  Marriage. 

It  is  MATRIMONIALLY  CONTRACTED,  AGREED 

and  ENDED,  betwixt  A  and  B,  fpoufes,  on  the 
ONE  AND  OTHER  PARTS  ;  That  is  to  fay,  the  iaid 
A  and  B,  considering  that  there  has  been  no 
contra£l  of  marriage  entered  into  betwixt  them, 
nor  any  proviiions  made  by  the  faid  A  to  the  faid 
B,  his  fpoufe,  in  the  event  of  her  furviving  him ; 
and  whereas  there  are  no  children  procreated  and 
exifting  betlvixt  them,  they  have  refolved  to  be* 
come  reciprocally  bound  to  each  other  in  manner 
underwritten;  therefore,  the  faid  A  and  B,^ 
ipoufes,  do  hereby,  with  one  confent,  give,  grant,- 
aflign,  difpone,  and  make  over,  to;aad  in  favour 
of  each  other,  in  liferent,  during  all  the  days  of 
their  j6int  lives,  and  to  the  longed  liver,  and  his 
or  her  heirs,  executors  and  fuccefibrs  whomfoever, 
in  fee,  all  and  flmdry  mbveable  goods  and  gear, 
com,  cattle,  horfe,  nolt,  fheep,  infight  and  out* 
fight  plenifliing,  body  clothes,  with  all  and  fun<A 
dry  debts  and  funis  of  money  due  and ,  addebted 
to  tfaem,  or  either  of  them,  by  note,  bond,  bill, 
account,  or  otherwife,  with  gold  or  filver,  coined 
or  uncoined,  which  ihall  belong  to  them  r^fpec- 
tively  at  the  diiToIution  of  tt^  marriage  by  the 
death  of  either  party ;  surrogating  and  substi. 

£  e   2  TVTING 
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TUTiNG  the  longed  liver  of  them  two,  and  tfie" 
ibrefaids  of  the  longeft  liver,  in  the  other's  full' 
right,  title  and  place  of  th^  premife$  ;  and  par^ 
cubrly,  \i(rithout  prejudi<;e  to  the  generaHty  fore- 
£ud,  in  and  to  the  fnm  of  contained  ia'^ 

a  bill  granted  by  to  them,  dated 

aiul  payable  (here  cmy  parA^ 

ctdar  dthts  may  be  emtmeratedCj—'vhYi  full  power 
to  call  for,  upl^  and  receive  the  whole  ddbts  and 
fums  of  money  above  affigned ;  a^9  if  necefiary,- 
tt>  call  and  purfue  tberef(H^,  as  accords  ;-  and  ge* 
nerally  every  thing  thereanent  to  do,  which  the' 
£ud  parties  could  have  done*  before  granting, 
fiereof ;  consektino  to  the  registration  here- 
of in  the  boolls  of  Council  and  Seflioa,  or  othes 
Judges'  books  competent,  therep  to  remain  for 
prefervation,  and  that  all  execution  competent 
may  follow  on  a  decree  to  be  interpcmed  hereto^ 
in  common  form ;  and  for  that  purpofe  consti^ 

TUTE  .  • 

OUR  PROCURATORS,  &C.      In  WLTKESS^ 

TirHEREOf>  &;c»  * 


* 


• 


Sse- 


u 
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Sect*  IL    Deeds  connected  with  the 
Contract  of  Marriage. 

Sdtijication  of  a  Contract  of  Marriage  entered  into 

4n  Minority^ 

I,  Ai  caNsiDERiNxj  that,  upon  ,  when 

rl  was  in  minority,  a  contraft  of  marriage  was  en- 
jter^d  into  betwixt  me,  on  the  one  part,  and  B, 
now  my  fpoufe,  on  the;other  part;  and  it  be- 
ing proper,  now  that  I  am  arrived  at  the  years  of 
majority,  that  I  (ho^Id  ratify  the  fame;  there- 
fore, I  do  hereby  ratif;s:,  coneirm  and  ap« 
rPROVE  thereof,  in  the  whole  heads,  claufes,  arti- 
cles, obligations,  ^proyifionsSrand  conditions  there- 
in exprefled ;  declaring,  that  the  generality  of 
this  ratification  Ihall  nowife  prejudge  the  fame,  but 
ithat  it  fliall  be  equally  vsJid,  fufficient  and  effeftual 
.^gainfl:  me,  my  heirs  and  fucceflbrs,  to  all  intend 
and  purpofes,  as  if  the  iaid  contrad  were  verba« 
tim  engrofled  herein.;  with  which  generality,  and 
with  all  objeSions  proponable  againft  thefe  pre- 
fents,  and  the  contra^  of  niarriage  above  confirm* 
^d,  I  have  difpenfed,  and.  heireby  dHpeclfe  for  e- 
yer ;  and  I  bind  and  oblige  myfelf,  my  heir's 
and  fucceflbrs,  to  warrant  this  ratification  to 
Be  good,  valid  and  fufHcient,  to  the  faid  B  my 

E  e  3  fpoufe. 
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fpoufe,  and  to  all  concerned,  at  all  hands,  and  a- 
gainft  all  deadly,  as  law  will ;  and  I  consent 
that  execution  ihall  pafs  on  the  (kid  contrad,  and 
on  this  ratification  thereof,  at  the  inftance  of 
and  ,  or  the  furvivor  of  them,  amd,  failing 

of  them  by  death,  at  the  ini(tan^e  of  their  hdrs^ 
againft  me,,  for  implement  of  the  forefaid  con- 
trail, and  this  ratification  thereof  in  favour  of  the 
fail)  B,  and  the  heirs  or  children  procreated,  or  to 
be  procreated  betwixt. us.     And  I  consent  to  the 

REGISTRATION,   &C.  • 


Instrument  of  Sasine  on  a  Contract  of  Marriage 

infawvr  of  the  Husband. 

In  the  NAME  OF  GoD,  AMEN.      Be  IT  KNOW^f 

TO  ALL  MEN,  by  this  prefcnt  public  inflrument, 
that  upon,  &c.  In  presence  of  me,  notary  pub- 
lic, and  of  the  witnefTes  fubfcribing,  appeared 
perfohally  M,  as  procurator  for,  and  in  name  of 
A,  eldeft  lawful  fbn  of  A  fenior,  whofe  power  of 
procufatory  was  fufficiently  known  to  me  the 
faid  notary  public,  and  pafled  with  us,  and  N, 
baillie  in  that  part  fpecially  conftituted,  by  virtue 
of  the  precept  of  fafine  after  fpecified,  to  the 
ground  of  the  lands  and  others  after  fpecified 
refpedtively,  having  and  holding  in  his  hands 
a  contrafl  of  marriage,  of  the  date  underwritten, 
and  containing  therein  the  precept  of  faline  after 

inferted, 
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• 

infert^9  isntered  ^to  betwiit  the  faid  A  junior,, 
with  confent  of  A  fenjor,  his  father ;  and  the  faid 
A  for  htmfdf,  on  the  one  part,  and  B,  eldcfl: 
lawful  daughter  of  the  deceafed  ,  iiow 

fpoufe  to  the  faid  A,  on  thp  other  part,  dated 

,  WHEREBY  the  faid  A  fenior,  Jn  con- 
templation  of  the  marriage  betwixt  the  faid  J^ 
junior  and  the  faid  B,  and  in  condderation  of  the 
provifions  on  the  part  of  the  faid  B,  gave,  grant*^ 
ED  and  DISPONED,  to  and  in  favour  of  the  faid  A 
junior,  and  the  heirs  male  of  the  faid  marriage  ; 
WHOM  FAILING,  to  the  Other  fubftitutes  therein 
mentioned,  heritably  and  irredeemably,  all  and 
WHOLE— (A^e  the  lands  are  describedyr^mth  zix4 
under  the  burden  always  of  the  liferent  annuity 
of  to  the  faid  ^9  in  cafe  fhe  fhould  fur^ 

vive  the  faid  A  junior  her  hufband,  m:.manner 
fpecified  in  the  faid  contrail;  of  marriage;  In 
WHICH  lands,  the  faid  A  fenior  Bouijp  and  op» 
LiGED  him,  and  his  forefaids,  to  infeft  and  feife 
the  faid  A  junior  and  his  forefnids,  by  two  in* 
feftments  and  manners  of  holding,  (^  se  vel  ae  se^ 
as  the  faid  contradt,  containing  procuratoryof  re^ 
(ignation,  and  the  precept  of  fafine  above  menti* 
oned  and  after  i^ferted?  with  other  yfual  claufes, 
in  itfelf  more  fully  bears ;  which  contract  of 
Marriage,  containing  the  faid  precept  of  fafine, 
the  faid  attorney  prefented  to,  the  faid  baillie,  &c* ; 
GAVE  and  DELIVERED  to  the  faid  A  heritable  flate 
agd  fafine,  real,  actual  and.  corporal  poffeffion,  of 

E  e  4  all 
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all  axul  whole  the  lands  and  others  fore&idy  vnth 
and  nnder  the  burden  always  of  the  iaid  liferent 
anmiity  of  to  the  faid  3,  in  cafe  fhe  fhaU 

furvive  her  faid  hufbaod  {  and  that  by  delifery^ 


Instrwfftent  of  Sasineinfapour  qf  th^  Wije. 

In  this  form,  it  will  be  fufficient  to  ftate  the 
planner  of  narrating  the  cpntrad  of  maniage^ 
and  the  delivery  of  fafine  to,  the  wife  in  the 
jointure  and  manfion-houfe. 

Having  and  hqldin6  in  his  hands  a  contraft 
of  marriage  (containing  therein  the  precept  of  fa- 
fine  after  inferted),  entered  into  betwixt  the  faid 
A  on  the  one  part,  and  the  faid  B  on  the  other 
part,  pf  date  ,  whereby  the  faid  A,  in 

Contemplation  of  his  marriage,  thereby  contraft- 
ed,  and  thereafter  folemni:^ed  with  the  faid  B, 
BOUND  and  oblioed  him^  and  his  heirs  and  fuc* 
ceflbrs  whomfoever,  on  their  own  expenfes,  duly 
and  lawfully  to  infeft  and  feife  the  faid  B  in  life- 
rent, during  all  the  days  of  her  lifetime,  after 
the  death  of  the  faid  A,  in  cafe  fhe  fliould  hap- 
pen to  fwvive  him,  in  all  and  whole— -(fere  /^c 
^ferent  lands  and  manor  place  were  described) — and 
fhat  by  two  infeftments  and  manners  of  holding, 

a 


8ASINE  TO  WIFE  IN  PROPRIIS  MAKlfiUS.      44I 

flse  wide  s^y  in  mannermore  particularly  tbere«» 
ia  mentioned.— (7%e  act  of  giving  samie  was  thu§ 
jMcpressed) — gave  and  delivered  liferent:  ftate 
and  fafine,  adual,  real  and  cprporal  pofleflipn  of 
all  and  fundry  the  lands,  manor  place,  and  others 
fidrefaid,  to  thefatd  B  in  liferent,  during  all  the 
days  of  her  liJFetime,  after  the  d^ath  of  the  faid 
A ;  and  that  b^  delivery,  &c* 


Another  Eaxmtpk  qf^^Sadneinfiscour  qftke 
*  Wife  given  by  the  Husband^  propriis  manibus. 

In  presence  of  A  of  and  of  me, 

notary-public,  and  witneiTes  fubfcribjing,  com- 
peared, on  the  ground  of  the  lands  and  others 
after  defcribed,  refpectively  and-  fucceflively,  M, 
ftrvaht  to  the  faid  A,  as  procurator  and  attorney 
for  B,  fpoufe  of  the  faid  A,  whofe  power  of  attor* 
ney  was  fuificiently  known  to  me  the  faid  notary* 
public  ;  HAVING  and  holding  in  his  hands  a  con* 
trad  of  marriage,  dated  entered  into 

between  the  faid  A  and  B,  on  the  one  and  other 
parts  ;  whereby,  in  contemplation  of  their  mar- 
riage, which  has  been  fmce  folemnized,  the  faid 
A  BOUND  and  obliged  him,  bis  heirs  and  fuccef- 
fors,  to  infeft  and  feife  the^  faid  B  in  Uferent,  du- 
ring all  the  days  of  her  lifetime,  in  cafe  Ihe 
(hould  furvive  him,  in  all  and  whole  a  liferent 
annuity  of  2ool.  Sterling  yearly,  to  be  uplifted 

1  and 
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and  taken,  free  of  all  pabKc  burdens  whatever, 
at  two  terms  in  the  year,  Whitfuaday  and  Mar* 
tinmas,  by  equal  portions,  beginning  the  firfi 
term's  payment  at  the  firft  Whitfunday  or  Martin- 
mas after  the  death  of  the  faid  A  for, the  half  yeaf 
cnfuing,   and  fo  termly  thereafter    during    the 
life  of  the  iaid  B,  furth  of  a;(,l  and  whole,  &c. 
pR  furth  of  any  part  or  portion  of  the  faid  lands 
and  others,  readiefl  rents  and  dudes  thereof,  To 
BE  HELD  in  manner  mentioned  in  the  faid  con- 
tra£l,  by  which  it  is  prc^rided  and  declared,  that 
in  cafe  there  be  children  of  the  marriage,  and 
the  faid  B  fhall,  after  the  desfth  of  the  hid  A, 
enter  into  a  fecond  marriage,  then  and  in  that 
cafe,  the  faid  liferent  annuity  of  looU  ihall  be 
T€ftri£led,  and  it  is  hereby  reftrided  to  the  fum 
of  I  col.  during  the  lifetime  of  the  children,  or 
the  defcendants  of  their  bodies;   but  on  their 
death,  (he  is  to  recur  to  the  full  annuity  of  200L, 
'  as  the  faid  contrad,  procuratory  of  refignation, 
precept  of  fafine,  and  other  claufes,  in  itfeif  more 
fully  bears;  which  contract  of  marriage,  the 
faid  attorney  prefented  to  the  faid  A,  requiring 
him,  in  implement  thereof,  to  give  and  deliver, 
ej;  proprits  suis  mambuSj  liferent  (late  and  faiine 
to  the  faid  B,  of  the  forefaid  annuity,  payalHe 
at  the  terms,  in  the  proportions,  and  furth  of  the 
lands  and  others  as  therein  exprefled.;  which  det 
SIRE  the  faid  A  knowing  to  be  jufl  and  reafon- 
aljyle,  he  received  ^he  faid  contraA  into  his  hands, 

and 
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anid  delivered  the  iame  tp  me,  notary  public  fub^ 
dfcribingy  to  be  read  and  publifhed  to  the  vit^ 
n^ifes  prefent,  yrbich  accordingly  I  did ;  after 
READING  and  PUBLisHiNo  pf  which  contrad  of 
marriage,  the  faid  A,  in  implement  thereof,  gave 
and  DELIVERED  ex  propriis  suis  rrumbuSy  life*' 
reij^t  infeftment,  ftate  and  fafine,  to  the  faid  3,,  of 
all  and  whole  the  faid  annuity  of  $tooL  Sterling, 
free  of  all  burdens  whatever,  yearly,  to  be  up- 
l)ftied  and  taken  at  two  terms  in  the  year,  Whit- 
fjinday  and  Martinmas,  by  equal  portions,  dur- 
ifig  ail  the  days  of  her  lifetime,  frofn  and  after  the 
death  of  the  faid  A  \  beginning  the  firil  term's 
payment  at  the  firft,  Wbitfunday  or  Martinmas 
after  the  d^ath  of  the  faid  A,  for  the.  half  year 
enfuing,  ^nd  fo  forth  half  yearly  thereafter  during 
the  life  of  thje  faid  B^  but.  with  and  under  the 
conditipn  and  declaration  before  expreifed,  furth 
of  ajljl  and  ^hole,  &c,  or  fu|lth  of  any  part 
or  portipn, thereof,  readiefl  rents  and  duties  of  the 
fame,  to  be  held  as  aforefaid ;  and  that  by  de- 
livery to  the  faid  attorney,  of  earth  and  ftone  of 
the  ground  of  the  faid  lands,  and  a  penny  money 
for  the  faid  annuity,  and  all  other  ufual  and  ne- 
ceflary  fymbols  ;  whereupok,  and  upon  all  and 
SUNDRY  the  premises,  the  faid  procurator  aiked 
and  took  inftruments  in  the  hands  of  me  the  faid 
notary  public.  These  things  were  fo  done,  &c* 
In  presence,  &c.  witnefles  to  the  premiifes  fpe- 
qially  called  and  re<|uired  ;  And  also,  in  token  of 

the 
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«he  verity  of  ajll  aiid  sundry  the  pranifes,  tbe 
faid  A  has  fubfcribed  thefe  prdfents^  at  9 

the  day  o^  ,  be£ote  ihefe  w^t^ 

siefles  And 


JSoni^  taken  f^r  Mcmy  Idd  eut  t^  anmer  Hi^ 
jnerpases  tfu  Mmriage  CMtriH^ 

We,  M,  N,  and  O,  grant  us  inftantly  to  hai^s 
i>orrowed  and  received  from  A,  the  ium  cl*  looot 
Sterling,  being  the  fuoi  which  the  deceased  B 
advanced  and  paid  to  the  faid  A  osk  hig  mt^f 
mg  into  the  marriage  .contrad,  dated 

)  with  th^  Bomr  deceafed  B^  daughter  d 
the  faid  B  ;  which  sum  of  .loooL  Slerliag,  we, 
the  faid  M,  N,  and  O,  ^iNp  and  oblige  «is« 
jointly  and  feverally,  omr  hdrs^  eacecnto^,  and 
fuccefic»^  whatlbever,  renouncing  the  -  benefit  of 
difcuffing  oiur  faid  beii^  in  order  or  piiioiity»  ta 
content  and  repay  to  the  faid  A  in  liferent,  and 
to  C  the  only  child  now  in  life  procreated  betwixt 
him  aad  the  £aid  deceafed  B  in  fee ;  whom  fail* 
iiig,  to  the  faid  A,  bis  bdf$  and  aifignees  whom- 
ibever,, at  the  term  of  Martinmas  next  , 

with  a  Mth  part  nK>re  than  the  faid  piincipal  fum 
of  liquidated  expenles,  in  cafe  of  failure,  together 
with  the  due  and  legal  intereft  of  the  faid  princi- 
pal fum,  frotn  the  date  berqpf  to  the  forefaid  term 
of  payment,  and  thereafter  yearly,  termly,   and 

proportionally) 


AS-SWRR.  THE  l^tTRiPOSlS  p!F  A  CONTRACT.  44jj- 

•  [proportionally y  during  the  not  payment  thereof  j 
WITH  THIS  PROVISION,  that  it  Ihali  be  in  the 
power  of  the  faid  A,  by  himfetF  alone  (though 
only  lifereiiter),  and  without  confent  of  the  fa^ 
C,  to  uplift,  receive  and  difcfaarge,  and  to  do  di- 
figence  for  reeoveriog,  or  to  aifign  and  convey  in 
his  own  name  alone,  the  faid  principal  fum,  in  tiie 
£ime  manner;  smd  as  fully  as  if  he  had  been  fiar 
thereof,  he  always  being,  bound  to  reemploy  and 
apply  die  fame  in  terms  of  the  faid  contrafi  of 
marriage,  but  wit^h  which  reem]rfoying  or  appli- 
cation we  are  to  be  nowife  concerned,  nor  in  any 
way  anfwerable,  further  than  tor  once  and  fingle 
payment  to  the  faid  A,  or  to  hi»  affignees,.  in  cafe 
he  thall  choo&  to  lift  er  affig^^  the  faid  principal 
fum ;  coNssNTiK&to  the  regiftration  hereof  in  the 
books  of  Council  ami  l^ifion,  and  other  Judges^ 

,  books  competent,  that  letters  of  horning  oh  fix 
^ys^  charge,  and  all  other  execution  competent 
may  follow,^  on  a  decree  to  be  pronounced  here- 
en  in  form,  as  eSeirs ;  and,  lor  that  purpoie,  we 

CONSTITUTE 

ft 

our  proeurators^  &c.    Sic  wiTNiaa 
whereofy  icc^ 

AsdgnaHon  ta  a  Husband  and  Wife^  m  implement 

of  a  Marriage  Contract. 

I,  M,  IK  CONSIDERATION  of  a  fum  of  mouef 
equivalent  to  the  Aims  of  money  berdby  aifigned^ 

paid 


\ 
I 
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paid  to  me  by  A,  for  himfelf  and  in  name  ot  B 
his  wife,  do,  by  thefe  prefents,  Assign  and  dis- 
pone to  and  in  ifavour  of  the  faid  A,  and  B  his 
wife,  and  longed  liver  of  them  two,  in  conjunft 
fee  and  liferent,  for  her  liferent  ufe  allenarly,  and 
to  the  heirs  to  be  procteated  betwixt  them  in  fee ; 
WHICH  FAILING,  to  the  faid  A's  neareft  heirs  and 
affignees  whatfoever,  the  principal  fum  of  50CL 
Sterling,  and  intereft  thereof  from  the  term  of 
Wbitfunday  lait  to  the  date  hereof,  and  in  time 
coming  during  the  not  payment,  with  the  fum  of 
looL  Sterling  of  liquidated  expenfes,  contained  in 
a  bond  granted  by  L  to  me,  bearing  date 

5  with  the  faid  bond  itfelf,  whole  import, 
fprce  and  efiTed  thereof,  and  all  that  has  follow- 
ed or  may  follow  thereupon ;  surrogating  and 
suBSTiTtxTiNG,  by  thefc  prefents,  the  faid  A  and 
By  and  their  forefaids,  for  their  refpe£live  rights  of 
liferent  and  fee,  in  my  full  right  and  place  of  the 
premifes  for  ever;  with  power  to  them  to  aik, 
craye,  receive,  intromit  with,  and  uplift  the  fums 
of  m(mey  before  afligned,  and  to  difpofe  there- 
upon at  their  pleafure,  and,  if.  need  be,  to  charge 
and  purfue  therefor,  decrees  thereupon  to  Teco- 
ver,  and  to  caufe  put  the  fame  to  due  and  lawful 
execution ;  compound,  tranfa£l,  and  agree  there- 
anent,  and  to  grant  receipts  and  difcharges  there- 
of, which  fhall  be  valid  to  the  receiver ;  and  ge- 
nerally, to  do  every  thing  neceifary  in  the  pre- 
VaUm  which  J  might  have  done  before  granting 

hereof; 
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1 

hereof;  wHicir  assignation  I  bind  annd  obligb 
me,  iriy  heirs  and  executors,  to  warrant  from 
all  fafts  and  deeds  done  or  to  be  done  by  rae,  pre- 
judicial hereto;  declaring  always,  that  the  Hfe- 
f  eiit  right  of  the  faid  principal  fum  hereby  provid- 
ed to  the  faid  B,  (hall  be  imputed  pro  tanto  of  the 
provifions  conceived  in  her  favour  by  the  contraft 
of  marriage  betwixt  her  and  the  faid  A,  which  are 
therefore  fo  far  implemented ;  But  dj^clarino 
ALSO,  that  the  faid  A  fhall  have  full  power  and 
liberty  to  alk,  crave,  receive  and  difcharge,  the 
forefaid  principal  fum,  and  interefl  thereof,  and  li- 
quidated expcnfes  forefaid  from  the  faid  L,  or  to 
convey  the  fame;  which  difcharges  or  convey* 
ances  by  the  faid  A  alone,  fhall  be  valid  to  the 
receivers,  and  that  without  the  confent  or  con- 
currence of  the  faid  B,  or  their  children,  had  or 
obtained  thereto;  the  faid  A  being  always 
bound  and  oBLidsD,  in  that  event,  to  reemploy 
the  faid  fums  of  money  in  the  way  and  ihaniier 
hereby  provided,  by  taking  the  vouchers  and  fe- 
curities  thereof  in  favour  of  himfelf  and  the  faid 
B  his  wife  in  conjun£t  fee  and  liferent,  for  her 
liferent  ufe  allenatly,  and  to  the  heirs  to  be  pro- 
created betwixt  them  in  fee;  and  I  have  herewith 
DELIVERED  Up  to  the  faid  A  the  faid  principal 
bond,  to  be  kept  and  ufed  by  him  and  his  fore- 
faids,  as  their  own  evidents,  in  all  time  coming ; 
and  I  consent  to  the  registration  hereof  in 
the  books  of  Council  and  Seffion,  or  other  judges' 

book* 
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books  dompetenty  therdu  to  remain  for  prefenra*^ 
doQ^  and  that  all  execution  competent  may .  fol- 
low hereon  in  forms  as  effeirs;  and  thereto  cok-^ 

STITUTB 

,   MY  procurators,  &C.      Itf  WIT<« 
KS88  WiiEREOF,  &C, 


SicT.  in.— The  Form  of  Dissolution 
OF  THE  Marriage  during  the  Lives 
of  the  Parties. 

1  fhall  dofe  this  fubjedt  with  the  forms  by 
which  the  matrimonial  connexion  is  broken 
during  the  lives  of  the  parties,  by  the  fentence 
of  a  competent  courts  or  by  the  privsd:e  agrees 
meot  of  the  parties^ 

It  is  before  the  Conunifl^es  that  a  caufe  o£ 
this  nature  muft  be  brought  in  the  firft  ii^ 
fiance ;  and,  widioist  adverting  to  the  different 
grounds  on  which  fuch  adions  are  competent, 
I  fliall  give  an  example  of  a  iummons  of  di- 
vorce before  the  Commiflaries  of  Edinburgh,* 
on  the  head  of  adultery. 

Summons 
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Summons  of  Divorce  on  the  head  of  Adrdtery. 


and   — — ,    Efqs.    advocates,   commif- 


Taries  of  Edinburgh,  &c,  fhown  to  us  by  B,  fpoufe 
df  A,  with  concourfe  of  ,  out 

jproctirator  fifcil  of  court,  for  his  intereft,  that 
MTHEftE  in  the  month  of  ,  or  thereby, 

the  complainer  wa$  married  to  the  faid  A,  with 
whohi  fhe  afterwards  cohabited  ;  and  although 
by  the  law  of  Godj  as  well  as  by  the  mutual  vowS 
and  faith  plighted  to  each  other  on  their  entering 
into  their  forefaid  marriage,  they  were  reciprocally 
bound  to  a  drift  adherence  to  each  other,  y£T 
ITRUE  IT  i^  AND  OP  VERITY,  that  the  faid  A,  cart- 
ing off  the  fear  of  God,  and  diffegarding  his  ma- 
trimonial vows  and  engagements,  whereby  he 
Rood  bound  to  have  pfeferved  the  marriage  bed 
ihviolated,  has  for  a  confiderable  time  pad,  at 
lead  from  the  month  of  ^  totally  alie- 

nated his  affedions  from  the  complainer,  and 
given  himfelf  Up,  at  different  times  and  places,  tb 
adulterous  pra£tices,  fellowdiips,  and  correfpond* 
ence  with  other  women,  and  had  carnal  adulter- 
bus  converfation,  ihtercourfe,  and  dealing  with 
fuch  women,  and. more  particularly — {It is 
here  that  the  partittdar  acts  ofadtdtery  are  stated; 
and  as  much  mil  depend  on  the  accuracy  and  rele- 
vancy  of  tJie  facts  condescended  on^  great  care  ought 
to  be  taken^  not  only  in  regard  to  fhe  facts  which 
VOL.  V.  "^        F  f  oushi 


^ 
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ought  to  be  statedy  hut  in  the  manner  of  staM^ng  ttiem  s 
Ms  part  of  the  surtlmons  otight  iherefiMre  to  he  well 
and  ripely  advised)— ¥rom  all  which  it  is  evident^ 
the  defender  has  been  guilty  of  the  crime  of  adul- 
teiy ;  and  therefore  the  faid  B  ought  to  have 
our  fentence  and  decree,  finding  and  declab.* 
ING  that  the  faid  defender  has  been  guilty  of  the 
crime  of  adultery;  and  divorcing  and  feparating 
him  from  the  complainer;  and  difchargmg  him 
from  her  fociety,  fellowihip,  and  company,  in  all 
time  coming;  and  finding,  dbcjlaring  and 
DECERNING  the  faid  A  to  have  forfeited  all  the 
rights  and  privileges  of  a  lawful  hu{band ;  and 

FINDING,    DECERNING  and  DECLARING    that    the 

faid  complainer  is  entitled  to  marry  any  free  man, 
as  if  ihe  never  had  been  married  to  the  faid  A,  or 
as  if  he  the  faid  A  were  naturally  dead :  There* 
FORE  we  charge  you,  that  ye,  in  his  Majefty's  name 
and  authority  and  oars,  lawfully  fummon,  warn, 
and  charge  the  faid  A  defender,  perfonally  or  at  his 
dwelling  place,  upon  fifteen  days  warning  for  the 
firft  diet,  and  dji  days  thereafter  for  the  fecond 
diet,  if  within  Scotland ;  and,  if  furth  thereof,  by 
open  proclamation  at  the  market  crofs  of  Edin- 
burgh, pier  and  fhore  of  Leith,  upon  fixty  days 
warning  for  the  firft,  and  fifteen  days  thereafter 
for  the  fecond  diet,  to  compear  before  us  on  the 

,  and  ,  for  firft 

and  fecond  diets,  in  the  l^our'of  caufe,  to  anfwer 
at  the  inftance  of  the  faid  B  complainer  j  that 

IS 


^ 
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is  TO  SAY^  to  hear  and  fee  the  premifes  verified 
and  proiEed,  and,  being  fo  done,  to  hear  and  fee 
fentence  and  decree  given  and  pronounced  by  us, 
iriNDiNGy  DECLA&iNC^  and  DECERNING,  in  manner 
and  to  the  effed  above  written,  or  eUe  to  allege  a 
reafonable  caufe  in  the  contrary ;  with  certifica- 
tion, &c.  According  to  justice.  Givjkn  un- 
der our  feal  of  office^  and  figned  by  our  elerk  of 
Court,  this  day  of  years; 

After  the  defender  is  cited  to  appear,  and  the 
days  of  compearance  elapfed,  the  purfuer  muft 
appear  in  Goiirt  and  ^ve  her  oath  of  calumny; 
which  nms  in  thefe  terms; 


^  Compeared  B,  who  being  fotemnly  Itiront 
^  and  examined  decaitwinia^  tf^l^oNES,  That  thei'e 

*  is  no  collufion  berodxt  her  and  the  faid  A 

*  her  fpoufe,  as  to  carrying  on  the  procefs  of  di- 

*  vorce  at  heir  inftance  againd  hini  ^  and  de«- 
'  PONES,  That  ihe  the  deponent  has  jiift  reafoxi 
^  and  caufe  to  believe  that  her  faid  hufbalid  has! 

*  committed  adultery^  as  charged  iii .  the  libel 
^  againft  him,  which  fhe  has  juft  now  heard  read 
^  over  to  her^    And  this  is  truths  *  &c. 

,  '    •  •••■■..■. 

iThe  caufe  th^  ^i  on ;  and  the  fafts  be^ 

mg  relevantly  condefcended  on,  and  a  lift  of 

F  f  2  ^tneffes 
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witnefles  given  into  procefs,  the  proof  is  al-^ 
lowed  to  proceed ;  and  on  the  import  of  the 
proof,  the  dedfion  of  the  Court  will  depend. 

The  ultimatie  decifion  of  the  Court  in  the 
caufe,  and  even  every  interlocutory  order  and 
finding  of  the  Commiflaries,  in  regard  to  the 
fadls  admitted  to  proof,  or  the  evidence  by 
which  they  are  to  be  eftablifhed,  may  be  made 
the  ground  of  complaint  to  the  Court  of  Seflioa 
by  bill  of  advocation ;  and  from  that  Court  the 
queftion  may  be  removed  ta  the  Houfe  of 
Peers-  by  appeal. 

It  frequendy  happens,  therefore,  that  adions- 
of  divorce  are  rendered  very  tedious  and  high- 
ly expenfive  to  the  parties,  by  applications  to 
the  Courts  of  Review.  When  the  complain- 
ing party  prevails,  the  decree  of  the  Commiflary 
Court  diffolves  the  marriage;  and  the  expenfe 
of  the  whole  proceedings  is  defrayed  from  the 
funds  of  the  hufband. 

In  place  of  reforting  to  a  court  of  law,  a 
private  tranfadlion  betwixt  the  parties,  by  which 
they  agree  to  live  feparately,  is  preferred,  or 
the  fame  remedy  is  applied  when  perhaps  there 
are  no  grounds  for  a  divorce,  though  the  difa- 
greement  of  the  parties  may  render  liich  a  mea- 
fore  advifeable.   The  obje£t  may  be  accompliih* 

ed. 
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-edj  either  by  a  deed,  or,  more  fecurely,  by  a 
fubmiflion  and  decree-arbitral.  The  terms  of 
•the  fubmiffion  will  be  eafily  framied  from  the 
circumftances  of  the  cafe,  and  the  Forms  of 
Submiffions,  which  will  be  found  in  the  next 
volume.  The  decree-arbitral,  again,  will  ^eff 
in  the  mind  tof  the  Judge  ;  or,  what  of  form 
helongs.to  it,  will  be  found  under  the  fame 
Jiead  with  that  of  Submiffion.  Where  the 
matter  is  managed  by  a  private  deed,  it  may 
he  done  in  the  following  form  ; 

Deed  of  Separation  betwiai:  Husband  and  Wife. 

It  is  contracted  and  voluntarily  ended,  be- 
tween A,  ON  the  ONE  PART,  and  B,  his  wife,  on 
'the  other  part,  in  manner  following:  That  is 
TO  SAY,  the  faid  parties  having,  for  fufficient  tea- 
fons,  refolved  to  live  feparately  in  future,  they 
have  therefore  agreed  on  the  following  terms  of 
feparation :  On  the  part  of*the  faid  A,  he  here- 
by BINDS  and  OBLIGES  himfelf  to  make  payment 
to  the  faid  B,  yearly  and  termly,  for  her  feparate 
aliment  and  maintenance,  of  an  annuity  of  looL 
^Sterling,  at  two  terms  in  the  year,  Whitfunday 
and  Martinmas,  by  equal  portions,  during  their 
joint  lives,  and  the  continuance  of  the  prefent  fe- 
paration ;  beginning  the  firft  term's  payment  at 
the  term  of  Whitfunday  next,  for  the  fubfequent 
half  year,  the  faid  A  having,  at  the  date  hereof, 

F  f  3  paid 
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paid  up  a  fum  equiYaleat  to  her  aliment  and  ma^ 
tenance  till  that  terniy  and  fo  forth  half  yearly 
thereafter^  during  the  joint  live^  of  the  faid  A 
and  By  and  their  fepsiration  as  faid  is,  with  loU' 
Sterling  of  liquidate  penalty  for  each  term's  fail- 
ure in  payment  of  the  laid  annuity,  tennly,  as  it 
falls  due,  with  the  intereft  of  each  term!s^  payment 
from  the  term  of  payment  thereof,  during  the  not 
payment ;  and  the  faid  A  hereby  binds  himfdf^ 
and,  further,  on  the  faith  and  honour  of  a  gentle^ 
man,  folemnly  promifes,  never  to  revoke,  fufpend, 
or  delay  payment  of  the  faid  annuity  to  his  laid 
fpoufe,  on  any  pretence  whatever,  and  that  her 
own  fimple  receipts  fhall  be  (uffident  difcharges 
thereof,  and  he  ihal!  require  no  other;  and  which 
ANNUITY,  as  it  is  purely  alimentary,  fiiall  vpt  be 
affedable  by  the  creditors  of  the  laid  B,  nor  af- 
fignable  by  her ;  and  on  thb  other  part,  th^ 
faid  B  hereby  obliges  herfelf  to  withdraw  herfidf 
from  the  £unily  of  the  faid  A,  and  to  continue  fe- 
parate  therefrom  xiuring  their  lives.  Further, 
iQie  hereby  accq>ts  of  the  l^ud  fum  of  lool.  fettled 
on  her  in  manner  forefaidt  in  full  of  all  daim  for 
feparate  alimait,  board,  clones,  or  och^  neoef- 
iartes  and  expen|es  of  all  kmds,  whicl^  £be  can 
demand  by  law  from  the  faid  A  as  his  wife,  dur- 
ing their  feparadon  j  and  fte  binds  and  obliges 
herfelf  not  to  contrail  or  take  ofi  debts,  oa  any 
account  or  pretence  whatever,  which  can  in  any 

fhape  affed  the  faid  A,  and  his  means  or  eflate, 

and 


f 
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jHid  become  the  fowi4ation  of  any  legal  demand 
iipon  him ;  and  it  is  hereby  pec  la  red,  that  all 
jKecution  neceffiiry  for  eufprcing  the  obligations 
fipme  imder  by  the  faid  A  ihaU  paf$  againft  hiqi 
at  the  iaftance  of  M,  for  behoof  of  the  faid  B  ; 
ANB  LAjST^Yy  ^Mch  of  thjS  faid  parties  pafs  from 
and  RENOUNCE  any  action  of  adherence  or  of 
aliment  competent  by  law^  at  the  initance  of  eU 
ther  of  them  againft  the.  other,  and  whole  effed 
{hercctf ;  and  in  cafe  any  fuch  procefs  fhall  be 
raifed  or  intented^  thefe  prefents  ihall  afford  ,an 
effe&ual  defence  for  difmifling  the  fame ;  and 
they  qoNSENT  to  the  registration  hereof  in  the 
books  of  Council  and  Sef&on,  or  other  Judges' 
books  competent,  that  letters  of  horning  on  fix 
days'  charge,  and  all  other  execution  competent, 
may  follow  on  a  decree  to  be  interponed  hereto, 
in  form  as  effeirs  ;  and  for  that  purpofe  they  con** 

«TITUTE 

THEIR  PR0CU9.AT0RS,   &C.      In  WITNESS 
WS^R^OF^   &C« 

» 

Som^meG  the  wife  finds  caution  not  to 
contract  debt  that  may  a&£t  her  hufband ;  by 
which  means  the  neceflity  of  inhibiting  the 
wife  is  avoided.  The  claufe  may  be  thus  ex?* 
prefled,  and  will  come  in,  in  place  of  the  pb* 
ligation  on  the  wife  not  to  contra<3;  debt  in  the 
preceding  contra^. 

F  f  4  *  Mu 
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^  And  further,  M,  as  taking  burden  on  him 
for  the  faid  B,  binds  and  obliges  himfelf,  his 
heirs,  executors  and  fucceflbrs,  that  (he  fhall  not, 
during  the  faid  feparation,  contraft  or  take  on 
debts  or  fums  of  money  upon  any  pretence  what- 
ever, which  may  anyways  affeft  or  burden  the 
faid  A  and  his  eft  ate,  or  become  the  foundation 
of  any  legal  demand  againft  him  ;  from  all  which 
the  faid  M  hereby  obliges  himfelf  and  his  forefaids 
to  relieve  the  faid  A,  as  well  as  from  all  damage 
and  expenfe  be  may  thereby  incur. ' 

At  other  times,  in  addition  to  the  obliga- 
tion on  the  wife  not  to  contradt  debt  that  may 
affe£l  the  hufband,  there  is  added  a  confent 
that  the  hufband  may  raife  inhibition  againil 
her.  '  And  the  faid  B  also  consents, 
^  that  her  hufband  fhall  raife,  execute  and  re^ 

*  cord  letters  of  inhibition  againfl  her,  if  he 

*  fhall  think  fit. '  This  is  fubjoined  to  the  ob- 
ligation on  the  wife,  though  certainly  very  un- 
neceflarily,  unlefs  with  a  view  to  point  out 
more  exprefsly  to  the  wife  the  confequences 
which  would  enfue,  fhould  fhe  venture  to 
infnnge  the  obligation.  To  clofe  this  fub- 
jedl,  I  fubjoin  the  form  of  the  letters  of 
inhibition,  which  are  often  made  to  contain 
improper  refledlions   on   the   wife ;   a   thing 
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©f   which  the    Court  would    highly    difap.* 
prove. 

Letters  qflnfdbitkm  against  a  Wife. 

George,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King,  De« 
fender  of  the  Faith  :  To 

,  meifengers  at  arms,  our 
iheriffs  in  that  part  fpecially  conftituted,  greeting : 
Whereas  it  is  huinbly  meant  and  ihown  to  us,  by 
OUR  LoviTE  A,  that  having,  for  fome  time,  been 
married  to  B,  he  has  reafon  to  apprehend  that 
ihe  will  contract  unneceflary  debts,  to  his  great 
hurt  and  prejudice,  unlefs  a  remedy  be  provided 
therefore.  Our  will  is  ^£REFOR£,  and  we 
charge  you,  that,  oh  fight  hereof,  ye  pafs,  and  in 
our  name  and  authority,  inhibit  and  difcharge  the 
faid  B,  perfonally,  or  at  her  dwellingplace,  that 
ihe  in  noways  fell,  annalzie,  give  in  pledge  or 
gift,  difpofe  of,  dilapidate,  nor  put  away,  any  of 
the  goods,  fums  of  money,  houfehold  furniture 
or  others,  pertaining  and  belonging  to  her  or  to 
the  complainer,  or  to  her  and  him  in  common  be* 
twixt  them  as  husband  and  wife,  nor  contrad  nor 
take  on  debts  with  any  perfon  or  perfons  what- 
jcver,  by  bond,  bill,  accounts,  promife  of  pay- 
ment or  otherwife^  to  the  hurt  and  prejudice  of 
her  faid  husband,  or  whereby  his  perfon,  eflate, 
or  effefts,  may  be  anyways  attached,  aflfedted,  or 

evifted  j 
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eri&td }  AND  ALsoy  diat  ye»  in  our  naoie  and  an* 
thority,  inhibit  and  difcharge  all  and  Aiadry 
our  lieges  and  others  whom  it  effdrs,  by  open 
proclamation^  at  the  market  €fo&  of  , 

and  other  places  needful,  that  they,  nor  none  <£ 
them,  prefume  or  take  upon  hand,  under  any  co- 
kmr  or  pretence  whatever,  direi^y  or  ipdireftly, 
to  buy,  take,  or  receive  in  pledge,  gpft  or  odier- 
wife,  from  the  &id  B,  any  goods,  gear,  houfehold 
furniture  or  others,  pertaining  and  belong^  to 
her,  or  to  the  laid  A  har  hufliand,  or  in  conunem 
betwixt  them,  nor  give  or  advance  to  her  any 
film  of  money,  goods,  or  other  fiimiihings  what- 
ever, cm  bond,  bill,  account,  pledge,  credit,  or 
othervife,  in  time  coming,  without  the  fpeciai 
iicenfe,  authority,  and  confent  of  her  laid  huf- 
band ;  certifying  thofe  that  do  m  the  contrary, 
that  all  fuch  purchafes,  gifts  or  pledges,  wd  all 
bond3,  bills,  accounts,  or  other  vouchers  of  debts 
to  be  made  or  granted  by  her,  with  all  compe- 
tent to  follow  thereon,  fliall  be  void  and  null,  and 
of  no  force,  llrength  ^or  effeS,  with  all  that  ha$ 
or  may  follow  thereon  in  judgment,  or  outwith 
the  lame;  and  that  the  complainer  fliall  have 
good  right,  adion  and  title,  to  reclaim  and  takt 
back  all  goods  and  effeds  which  fiiall  be  fold, 
gifted,  or  difpofed  of  by  his  faid  fpoufe ;  and  that 
he  (ball  noways  foe  bound  to  pay  any  fum  of  mo- 
ney, or  the  price  of  any  goods  or  &niilhings 

which 
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which  (hall  be  lent  or  furniflied  to  her  in  time 
coming ;  and  that  ye  caufe  regifter  thefe  our 
letters  and  executions  to  follow  hereupon,  within 
FORTY  PAYS,  conform  to  a£):  of  Parliament.  Ac- 
cording TO  JUSTICE,  as  ye  will  anfwer  to  us 
thereupon;  which  to  do^  we  commit  to  yoo, 
jointly  and  feverally,  full  power,  by  thefe  our  let- 
tersy  delivering  them  by  you,  duly  executed  and 
indorfed,  again  to  the  bearer. — Given  under  our 
fignet,  AT  Edinburgh,  the  day  of 
and  the  43d  year  of  our  reign,  1 803. 

Ex  DELIBERATIONS  D0MI9ORUM  CONCILU,  &C* 

Signed  by  a  Writer  to  ffie  Signet 

\ 

Thefe  letters  pafs  on  a  bill  which  re- 
iquires  no  wanant,  and  is  granted  of  courfe. 


I  proceed  next  to  treat  of  Relatiye  Deeds ; 
as.  Bonds  of  Proviiion  to  Wives  and  Chil* 
dren. 


Chap* 


«fc» 
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CHAP.     11. 

Op  Deeds  relative  to  the  Marriage 
Contract;  as  Bonds. of  Provision^ 
&c. 

I  SHALL  not  detain  the  reader  long  on  the 
head  of  Bonds  of  Provifion*  I  fhall  ^ve  a 
few  examples  of  tfaofe  deeds  which  become 
neceflary  for  carrying  the  nxaniage  contrad 
into  effed,  or  to  fupply  what  may  have  been 
omittedi  or  may  have  become  neceOary  from 
the  changes  in  the  fituation  of  the  parties, 
with  the  difcharges  of  the  provifions  in  what- 
ever way  conllituted. 


Sect.  I.    Provisions  to  Wives. 


Heritable  Bond  qf  Annuity  to  a  Wife^  in  addition 

to  Jbrmer  Provisions. 

I,  Ay  considering  that  by  the  antenuptial 
contra^  entered  into  betwixt  B  and  me»  certain 

provifioos 
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provifions  are  thereby  made  to  the  faid  Bj  ki  the' 
event  of  her  furvivmg  me;  and  further,  con- 
siDERiNo  that,  from  the  amount  of  my  fortune,  it 
is  juft  and  reafonable,  that  the  provifions  made 
for  the  faid  B,  in  cafe  (he  (hall  furvive  me,  be 
increafed;  therefore,  in  addition  tc  the  provi- 
fions thereby  ftipulared,  t  tereby  bind  and  bB« 
L.IGE  me,  my  heirs  and  fucG^eflfors  whomfoever, 
to  pay  to  the  feid  B,  a  free  annuity  of  loot  Ster- 
ling, dtiring  all  the  days  of  .her  life,  after  my 
death,  in  cafe  of  her  furviving  me ;  and  that  at 
two  terms  in  the  year,  Whitfunday  and  Martin-^ 
mas,  by  equal  portions  j  beginning  the  firft  term's* 
payment  thereof  at  the  firft  term^  of  Whitfunday 
or  Martinmas  next  and  inlmediately  following: 
my  death,  for  the  half  year  preceding,  and  fo< 
forth,  termly  and  proportionally  thereafter,  dvat^ 
ing  the  natural  life  of  the  faid  B,  with  a  fifth 
part  of*  each  term's  payment  of  liquidate  pe- 
nalty in  cafe  of  failure,  and  the  legal  intereft  of 
the  faid  termty  payments  during  the  not  pay** 
ment  thereof:  And  for  the  faid  B  her  further  fe<f 
curity  and  more  fure  payment  of  the  forefaid  an- 
nuity, I  bind  and  oblige  me  and  my  forelaids,  to 
infefc  and  feife  the  faid  B,  in  the  faid  free  life- 
rent annuity  of  200L  Sterling,  payable  at  the 
terms,  in  the  proportions,  and  under  the  penalty, 
and  with  intereft  in  manner  forefaid,  furth  of 
ALL  and  WHOLE — (here  describe  the  kmds')— or 
furth  of  any  part  or  portion  thereof,  readieft  rents 

and 
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and  dati^  of  the  lame,  and  that  by  two  feyeral 
infeftments  and  manners  of  holdings  to  B£  held 
either  of  and  under  me  and  my  forelaids,  or  from 
ng  of  our  in^mediate  lawful  fuperiors  of  the  fore* 
iaid  landS)  both  in  free  blench,  for  payment  of  a 
penny  Scott,  on  the  grounds  of  the  faid  lands  at 
Whitfunday,  yearly,  if  afleed  only  y  Atin  for  coif-' 
PLSTiNo  the  faid  infeftment  by  rssionatioh,  I 
BiKO  and  OBLIGE  me  and  my  fore&ids  to  execute 
all  neceflary  deeds,  containing  procuratories  <^ 
refignation,  with  every  other  claufe  requifite; 
WHICH  additional  liferent  akkuity,  I  oblige 
me  and  my  forefaids,  to  warrant  to  the  laid 
B  to  be  .free,  fafe  and  fure,  at  all  hands  and  a« 
gainft  ail  deadly,  as  law  wiU ;  and  I  hereby  as- 
sign and  MAKE  OVER  the  firft  arid  readied  of  the 
rents  and  duties  of  the  faid  lands,  to  and  in  £i« 
vour  of  the  faid  B  in  liferent,  during  all  the 
days  of  her  life,  from  and  after  my  death,  to  the 
extent  of  the  faid  free  annuity  of  200L  Sterliiigy 
upliftable  forth  thereof;  and  I  dispense  with 
the  DELIVERY  hereof,  and  declare,  that  this  bond 
of  annuity  fhail  have  full  effed,  though  found  in 
my  own  cuftody,  or  in  the  cuftody  of  any  third 
party,  undelivered  at  my  death,  any  law  m  prac- 
tice to  the  contrary  notwithftanding ;  and  I 
consent  to  the  registration  hereof  in  the 
books  of  Council  and  Seffion,  or  other  judges'" 
books  competent,  therein  to  remain  for  prderva- 

tion,  and  that  all  execution  competent  may  fol- 
low 
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low  on  a  decree  to  \>t  interponed  hereto  in  com- 
mon  form ;  and  for  that  purpofe  constitute 

Mir 
PROcuiiATORs,  kc.  Akd  to  the  effe£):  the  faid  B 
may  be  infeft  in  the  faid  free  liferent  annuity  to  be 
held  in  liiafca&dr  foreiaid^  I  h^eby  pesirb  and 
RBt^iRt  you 

and  each  of  you,  jointly  and  fev€» 
rally^  my  bailies  in  that  part,  to  the  effed  after 
fpecified,  h^eby  fpectally  conftiiuted,  that,  oA 
fight  hereof,  ye  pais  to  the  ground  of  the  faid 
land^  AND  there  give  and  deliveh  lifirent 
aiTATfi  and  sa^inb,  with  aftual^  real,  andcorfkaral 
pofleflioii  tcii  the  faid  B^  of  th^  fidd  free  liferent 
{mntdiy  of  ^6q4#  Sterlmg,  lo  be  uplifted  and 
t^en  at  thi^terms^  in  the  proportions^  under  the 
penadties,  and  with  inter  eft  thereon^  all  in  man^ 
ner  above  exprefled^  furtii  of  all  and  whole 
the  lands  and  others  forelaid^  and  fiirth  of  maf 
part  or  porti4)n  th^eof,  readied  rents  and  datiea 
thereof  i  and  trfAt  b^  delivering  to  her,  or  to 
her  slttorney  in  her  natne,  bearer  hereof,  of  earth 
and  ftone  of  the  ground  of  the  faid  land,  with 
a  penny  money  for  the  faid  annuity,  and  <^het 
fyihbols  uiual  and  neceffary ;  and  thi^  in  nowayr 
ye  leave  undone ;  which  to  do,  I  commit  to  you 
tny  full  power,  by  this  my  precept  of  fafine,  di» 
re&ed  to  you  for  that  effed.    In  witness  where* 

OF,    &€• 

Fersonat 
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Personal  ^ondqf  Annuity  to  a  Wife  in  additian  to 
ike  Provision  qf  a  Marriage  Contract 

I,  A^  CONSIDERING  that,  by  a  contrad  of  mar- 
riage entered  into  betwixt  me  and  B  my  wife^ 
I  made  certain  provilionsin  her  favour,  in  particu- 
lar— (here  narrate  the  pravi^onsy^A^ti  consi- 
dering that  the  faid  provifions  are  not  adequate  to 
what  my  wife  is  in  every  view  juftly  entitled  to  ; 
THEREFORE,  and  without  prejudice  to  the  forefaid 
contraS;  of  marriage,  and  provifions  therein  con- 
tained^ but  in  addition  thereto,  and  from  the 
love  and  aflfedioQ  I  bear  my  faid  wife,  I  hereby 
BIND  and  OBLIGE  me,  myheirs^  and  fucceflbrs,  to 
pay  to  the  faid  B,  a  faither  annuity  of  looh 
Sterling,  during  all  the  days  of  her  life,  from  and 
after  my  death ;  and  that  at  two  terms  in  the 
year,  Whitfunday  and  Martinmas,  by  equal  por- 
tions ;  beginning  the  firft  term's  payment  thereof 
at  the  firft  Whitfunday  or  Martinmas  after  my 
death,  and  fo  forth  termly  thereafter  during  her 
life,  with  a  fifth  part  more  of  each  term's  pay- 
ment, of  liquidated  penalty,  in  cafe  of  failure  in 
the  punctual  payment  thereof,  and  the  legal  in- 
tereft  of  the  faid  annuity,  from  and  after  the  re- 
fpe&ive  terms  of  payment  thereof,  until  payment ; 
WHICH  LIFERENT  ANNUITY  of  looL  is  hereby  de- 
clared to  be  over  and  above  the  faid  provifions 

I  contained 
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tontained  in  the  forefaid  contrafl:  of  marriage, 
ifrhich  are  to  continue  ill  full  fotce  in  all  points, 
and  which  thefe  prefents  are  in  no  fllape  to  af- 
fedj  and  which  additional  liferent  annuity  df 
lool.  Sterling,  with  the  fevefal  provifions  con- 
tained in  the  faid  contract  in  favoilr  of  the  faid 
B,  are  to  be  iii  full  fatisfaftion  to  her  of  all  life- 
rent provifions,  t^rce  of  laitdsj  half  or  third  df 
moveables^  and  every  thing  which  fhe,  or  her 
heirs  or  execiitots,  can  anyways  claim  froiri  me, 
.  my  heirs,  executors  or  fiicceffors,  in  and  through 
my  death,  or  by  her  predeceafmg  me  ;  and  I  dis- 
pense with  the  DELIVERY  hereof,  and  declare, 
that  this  deed  fliall  have  the  full  force  and  efTeft  of 
a  delivered  deed,  though  found  in  my  repolitories, 
or  in  the  cuftbdy  of  any  perfbn;  undelivered,  at  my 
death:  and  I  consent  to  the  registratioi^ 
hereof,  8cc.—>(as  in  the  preceding  ea^ampk.) 


Sect.  IL    Provisions  to  Children.- 

Deed  diUding  thd  general  Sim  prwided  to  ChiU 
dren  in  a  Contract  of  Murhriage. 

I,  A,  coNSiMRiNO,  that  by  tontraO:  of  mar- 
fiage  entered  into  between  B  and  me,  of  date 

the  futh  df  4000L  Sterling  is  there- 
by provided  in  general  to  the  children  of  our 

voLi  Vi  *  G  g  marriage^ 


\ 


4^6      0E£D  DIVIDING  A  GENE  HAL  PROTIAION 

,  marriage,  other  than  the  heir,  in  the  lands  tliwe« 
by  conveyed ;  and  that  I  am  thereby  eaiided  to 
divide  the  faid  general  provifion  amongft  the  faid 
childrm,  as  I  &all  think  fit ;  and  being  defirous 
of  exercifing  the  powers  thereby  rrfierved  to  me, 
I  DO  hereby  declare  the  intereft  of  the  faid  ^1- 
dren  in  the  faid  general  provifion  to  be  regulated 
and  afcertained  by  the  terms  of  the  obfigation  to 
pay  the  fame,  herein  after  contained ;  accosjo- 

INGLY,  in  IMPLEMENT,  and  in  CORROfiOHATiaN 

of  the  faid  general  provifion  contained  in  my  bid 
con  trad  of  marriage,  but  wichout  addition  ther^ 
to  in  any  ihape,  and  fbbiy  witb  a  view  to  divide 
and  proportion  the  fame  amosigft  my  childf^ 
I  do  hereby  bind  and  oblige  me,  my  heira^  eate^ 
cutcMTs  and  fucceflbrs,  to  pay  to  my  {$id  children^ 
the  faid^  general  provifion  of  4000L  Steriiag, 
and  that  in  the  proportions  foHowing^  viz. — {herv^ 
mil  be  inserted  the  names  of  the  children^  and  the 
proportion  cf  the  general  praaimn  to  be  given  to 
each) — AND  THAT  at  and  againft  tiie  term  of 
Whitfunday  or  Martinmas,  &c. — Xthk  part  tn^  be- 
regtdatedhf  the  terms  of  the  cmiiracty—vffith  a  fifth 
part  mofe  of  etch  of  the  &id  feveral  fii«8  ^f  li- 
quidated, penaky  in  cafe  of  failure,  w»d  the  legal 
intereft  of  each  of  the  faid  fums,  from  the  faid 
terms  of  payment,  and  yearfy,  termly^  and  conti* 
ouaJIy  ther^ter,  during  the  not  paymtoC  tbere* 
of;  declaring  always^  that thdfe  provifionsare 
^ven  tmdor  &c  a)nditioaa  and  declairatiixia  con* 

taiaed. 
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tained  in  the  faid  coritraQ: ;  anp  further,  in 
C9k  any  bf  tlie  iTaid  ^hiiift^  fkill  hapiien  t6  die 
h^Gte  th<d  faid  tetui  of  paymem ,  ind  befofe  they 
ihall  fiaye  drawn  their  feveral  pottloM  providedl 
to  them  m  manner  above  mentioned ;  or  if  one  or 
hl^fil  of  them;  by  the  fiUIure  oJFtbe  perfons  inankd, 
td  fadceed  to  the  f;iid  tfiite^  ftaii  have  acquired 
fipit  16  tite  £iid  eRattg  before  the  term  of  pay- 
ment of  iht  fajd  pr^ifii^s,  of  befori^  he  or  they 
ftalL  hiv&  dnyimi  thdr  ^  r^j^e&ive  portions  hereby 
pnovided  to  bim  6r  then!  j;  that,  ih  either  dr  both 
bf  tbefe  eaf^,  the  porddA  or  pohiobs  of  this  child 
ot  thtldr^ii  fo  dl^^edKkig  ot  f^cceedthg  to  the  faid 
eft^es,  &aU  defcMd  and  ^Ibiig  i6  the  iiirvivori 
w  dih^  children  iFore&idy  pfopprtidnaliy,  aiid  jpra 
¥^tAf  to  the  'A^nt  her&hy  ifisnzitied  \  RissxitiNd 
foil  pother  and  liberty  t%>  nie,  at  aiiy  time  m  mf 
Uhi  by  a  D#rit  und^f  iiiy  h^nd^  to  >lter  the  proi^ 
portioA  &{^  e^tetit  of  the  iiidividual  j^rbvifion^ 
h^mby  iUStdd  SMd  6iH|tctted  lii  fdvbiiir  oJP  my  faid 
^dhildir^li,  at  i^y  time  before  tlieif  i^fpe£UVe  tiizt^ 
iiig^t  ot*  tiiajoHties^  aild  to  intricafe  and  diminHIi 
ritfpe^veiy,  the  aboire  fhare^  as  t  (halt  think  fit  i 
AKO  I  mii^fHSE  trith  the  J^EVtykHr  herddf^  &c. 


^  g  a  iBf^^ 
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Bond  of  Provision  to  Younger  Children^  in  imple^ 
ment  of  a  Marriage  GoMtract^  and  enlarging^ 
their  ProidSion^k 

I,  A,  coNstDERmathat  by  contrftft  of  mar-^ 
mge^i  entered  into  betwixt   B   and-  me,    dated* 

,  r  became  bound  to-  make  payment: 
to  the  daughter  or  daughters  of  the  marriage,  ia 
cafe  there  fhodid  be  n^  heira-male,  or  to  the 
younger  fons  and  daughters  of  that  marriage,  ia 
cafe  of  an  heir-male,  of  the  fum  of  5000!.  Ster» 
ling,  at  the  firft  term  of  Whitfunday  or  Martin-^ 
mas  next  after  their  attaining  the  age  of  2 1  years, 
complete,  or  after  my  death,  whichever  of  them 
ibould  firft  happen,  with  the  legal  intereft^  after 
the  term  at  which  the  fame  ihall  become  due, 
during  the  not  payment  thereof,  aad  a  fifth  part 
more  of  Uc^uidate  penalty  in^  cafe  of  failure  ;  de* 
daring,  that  in  cafe  of  more  daughters  or  younger 
children  than  one,  it  fhould  be  in^  ray  power  ta 
divide  the  faid  fum  amongft  the  faid  daughters  or 
younger  children,  at  my  difcretion,  ^by  a  writ-' 
ing  under  my  hand ;  which  patrimonies  arc 
thereby  declared  to  be  in  full  fatisfadion  to  them 
of  all  legitim,  portion  natural,  or  executryj  whicK 
they  or  either  of  them  can  claim  or  demand  by 
the  law  of  Scotland,  through  my  death,  or  the 
death  of  the  faid  B,  their  mother,  excepting  what 
I  may  think  proper  further  to  bellow  upon  them^ 
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fif  my  own  good  will,  as.  the  faid  contrafl:  of  mar- 
riage more  fully  bears  :  And  whereas  there  are 
already  three  daughters  exifting  of  the  faid  mar- 
riage, C,  D,  and  E;  and  "being  defirous  of  pro- 
viding for  them  and  fpr  the  children  that  may 
hereafter   be  procreated   of   the   faid   marriage, 
other  than  the  heir  male  fucceeding  to  the  eftate 
in  terms  of  the  deftinatioft  contained  in  the  faid 
contraft,  and  that  in  a  manner  more  adequate  to 
my  fortune  and  ftation  in  life  than  has  been  done 
by  the  faid  contract ;  therefore,  under  the  con- 
;  ditions  herein  after  expreffed,  and  including  there- 
in the  aforefaid  general  provifion  of  5000I.  fti- 
.pulated  in  the  ^faid  contraft,  'I  bind  and  oblige 
me,  my  heirs,  executors  arid  fucceffors,  to  pay 
the  following  provilions, -viz.  to  the  ^faid  d,  D, 
and  E,  my  daughters,  sTlready  procreated  of  the 
faid  marriage,  the  fum  of  io,oooI.  Sterling,  e- 
qually  'amongft  them  ;  or,  in  cafe  of  the  exift- 
ence  of  any  more  daughters   or  children,  other 
than  the  heir  of  the  faid  eftate,  under  the  defti- 
.  nation  in  the  faid  contraft,  -then,  in  place  of  the 
faid  i©,oool.,  I  OBLIGE  me  and- my  forefaids  to 
pay  to  my  whole  children,  equally  amongft  them, 
the  fum  of  15,0001.  Sterling,  and  that  at  and  a- 
gainitthe  ttfrm  of  Whitfunday  or  Martinmas  next 
and  immediately  following  their  attaining  the  age 
of  21  years  complete,  or  my  death,  whichever  of 
thefe  events  (hall  firft  happen,  with  a  fifth  part 
more  of  liquidate  penalty  in  cafe  of  failure,  and 
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the  legal  intereft  of  fh^  faic}  praurip^l  (um  of 
I  Ojopol.  St€irlin,g,  pr  1 5,oooL,  in  diie  ey^nts  forc^ 
fyidy  f^om  tl^e  faid  term$  pf  Wtujtfuad^y  or  Mat'* 
tmm^s,  as  long  as  tl^e  f^me  fhali  ttTaain  unraid } 
gnd  which  fums  of  ip,Qool.  or  i5,pocU  Staling, 
as  above  ftipqla|e4»  i^^U  be  accepted  of  By  xlui 
f^id  C,  X),  and  £,  my  d^yghters,  ^tre^dy  pro^ 
create^  afid  exifting,  ^v4  by  the  yoqqgfr  childrqi^ 
yet  to  be  procres^ted  of  the  {^^  marriage,  i^  full 
(ati9fa£tip9  of  all  poi:tioQ  i^tiural)  baii'^^'  P^rt  of 
gear,  exec;i;try,  legitim,  or  whaitiQv^r  cUe  they  can 
claiHi  or  have  right  tQ  ^y  the  foref^u^  qonttskd:  oi 
itiarriage,  or  through  my  4^tb,  or  the  death  of 
their  f^d  mother^  in  ;^ny  m^pner  of  way,  except* 
ing  good  wiU  pn]y }  DjEC^^arikg,  ^t  in  iim, 
eveQj  of  the  death  pjF  any  qf  ijay  faid  dwghters, 
already  procreated,  pr  other  daughter^  qr  ypucig- 
er  children  tp  be  procreated  pf^  this  msirm^gQ,  th^ 
(hare  and  proportion  falliiig  to  fui:h  d^'htq^  of 
child,  ihaJI  belong  to  the  heir  i^coeediQg  me  ii^ 
the  faid  lands  ai)d  eftatje ;  RL^sjB9.viN<sf  Always 
to  myfelf  po^er  to  divide  the  (juwt  prpyiiions  ar 
mongft  my  faid  cbildTen,  w  fw^^  other  proppTtioni 
as  I  fbajtr^hink  fit  to  ej^pr-efe,  by  9  wridpg  ^nder  my 
pwn  hm^y  BptwithitandiQg  the  ^boye  4eftinatioi| 
tp  them  equi^tiy  y  ahx>  9..£^$i^vmG  a^^so^^  full 
POwj^i^  tpme9.sH^  9Ay  tiflae  pf  i»y  life>tp  rj^voke, 
AjLTE^  pr  INNOVATE  thef?  p^efi^i^tf  i  but  in  fq 
ftjr  oiily  as  rentes  to  the.  ^ddStippal  prpvi^on  of 
lo^opol.  Sterlyig„  beriel?y  gjYfn,  tg  my  faid  child. 

'^  ren ; 


nen  ;  akb  I  uspbmss  with  the  \rani  of  dslivery^ 
and  declare  tfaefe  prefcnta  to  be  valid  and  eiFedual,. 
though  lying  in  my  cuftody  undelivered^  or  though 
found  in  the  hands  of  any  third  party  after  my 
death;  and  I  coki^bnt,  &c.-— (cteia?  ofregis^ 
traHon  as  btfore. 


HeritaNe  Bond  qf  Prtmmn  by  a  Filter  to  his 

Younger  Children. 

I^  Ay  for  the  love  and  aflfe^on  I  bear  to  my 
younger  children  after  named,  do  .  ereby  bini> 
and  QfiLiGB  me,  my  heirs,  executors,  and  fuccef* 
fors  vhomfoever,  to  content  and  pay  to  my  faid 
children  the  refpe&ive  pravifions  underwritten, 
viz.  to  B  my  fecond  fon,  the  fum  of  , 

to  C  my  third  fon,  the  fum  of  ,  (and 

so  on),  and  that  at  the  firft  term  of  Whitfunday  ov 
Martinmas  afteir  their  refpeftively  attaining  majo* 
rity,  or  entering  into  marriages,  whichever  of  thefe 
events  fliall  firft  happen  ;.  with  a  fifth  pan  more  of 
their  £aid  refpedive  provifions  of  liquidated  penaU 
ty  in  cafe  of  failure,  and  the  legal  intereft  of  the 
faid  principal  fums  from  the  refpedive  terms  of 
payment  during  the  not  payment  thereof;  and 
until  the  faid  refpe^ve  terms,  I  bind  and  ob« 
hXGZ  me  and  my  forefaid$  to  aliment  and  main* 
tain  my  {aid  children,  according  to  their  rank  in^ 
life,  but  always  with  and  under  the  conditions, 
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provifions  and  declarations  herein  after  exprefled  t 
And,  for  the  further  fecurity  and  more  fure  pay- 
ment to  my  faid  children  of  the  forefaid  provifions, 
payable  to  them  refpedively  as  aforefaid,  I,  the 
faid  A,  hereby  bind  and  oblige  me  and  my  fore- 
faids  duly  and  validly,  but  under  reversion, 
in  manner  herein  after  exprefled,  to  infeft  and 
feife  the  faid  B,  C  and  D,  not  only  in  all  and 
WHOLE,  an  annualrent  of  to  the  fai4 

B,  an  annualrent  of  to  the  faid  C,  and 

an  annualrent  of  to  the  faid  D,  or  fuch 

Other  annualrents,  lefs  of  more,  as  fliall  corref- 
pond  by  law  for  the  time,  to  the  forefaid  princi- 
pal fums,  payable  to  each  of  the  faid  B,  G  and 
D,  in  manner  above  written,  to  be  uplifted  and 
taken  at  two  terms  in  the  year,  Whitfunday  and 
Martinmas,  by  equal  portions,  beginning  the  firft 
uplifting  thereof  at  the  firft  term  of  Whitfunday 
or  Martinmas  after  the  faid  B,  G  and  D,  ihali 
refpectively  attain  the  age  of  2 1  years  complete, 
or  after  their  refpe&ive  marriages,  whichever  of 
thefe  events  ihall  firft  happen,  and  fa  on,  to  be 
uplifted  termly  and  continually  thereafter  during 
the  not  payment  of  the  refpe^ive  provifions  fore- 
faid, with  a  fifth  part  mofe  of  each  term's  annual- 
rent  of  liquidated  penalty  in  cafe  of  failure,  furth  of 
ALL  and  WHOLE— (the  lands  described) ---or  £unh 
of  any  part  or  portion  thereof,  readieft  rents  and 
duties  of  the  fame  :  but  also,  in  all  and  whole 
the  faid  lands  and  others  themfelves,  in  real  fep 
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curity  to  the  faid  B,  C,  and  D  refpedivelyi  of 
the  principal  fums  provided  to  them,  in  manner 
fidrefaid,  with  interefl:  and  liquidated  penalties,  as 
above  exprefled,  and  that  by  two  feveral  infeft- 
ments  and  manners  of  holding;  the  one  thereof ^  as 
well  with  refped  to  the  right  of  annualrent  as  to: 
that  of  property  in  fecurity,  to  be  held  of  me  the 
feid  A  and  my  forefaids  in  free  blench,  for  payment 
of  a  painy  Scots,  on  the  ground  of  the  faid  lands, 
at  Whitfunday  yearly,  if  afked  only;  and  the 
other  of  the  faid  infeftments  to  be  held  from  me 
abd  my  forefaids  of  our  immediate  lawful  fupe« 
riors  of  the  faid  lands,  in  mannier  folloviring ;  viz* 
the  faid  infeftment  of  annualrent  in  free  blench, 
for  payment  of  a  penny  Scots'  money,  on  the 
ground  of  the  faid  lands,  at  the  term  of  Whit« 
funday  yearly,  if  a&ed  only,  and  the  infeftment 
of  property  in  fecurity  as  aforefaid,  by  the  lame 
tenure,  and  as  freely  in  all  refpeds  as  I,  or  my 
forefaids,  hold  or  may  hold  the  faid  lands  our- 
felves ;  and  that  either  by  refignation  or  confir- 
mation,  or  both,  the  one  without  prejudice  to 
the  other ;  and  for  that  purpofe  to  grant  all  ne^ 
ceffary  deeds,  with  procuratory  of  refignation  and 
precept  of  fafine,  when ,  required ;  but  always 
WITH  and  under  the  conditions,  prpvifions,.  and 
declarations  hereinafter  fpecified,  and  which  arc 
hereby  ordained  to  be  verbatim  ingrofled  in  the 
fafines  to,  follow  hereon,  viz.  providing  and  de- 
claring, as^lt  is  hereby  e^prefsly  PRoviDEDand 

DECLARED, 
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l>9CX»AiiKD9  that  m  ctfe  any  of  my  fidd  cfaiidreit 
ihtU  bq>pen  to  di%  daring  dictr  nunority,  and 
immarriod,  that,  in  that  cafe^  the  portioa  of  the 
child  fo  dcceafing  fliall  accrue  and  bebng  to  the 
two  furming  children,  equally  betwixt  them ; 
and  if  either  of  the  two  fundrora  ihatt  happen  to 
die  during  their  minority,  and  before  dieir  law-* 
lul  marriage,  in  diat  cafe  the  provision  of  the 
child  fb  deceafing,  with  the  addition  of  what 
accrued  to  him  by  the  death  of  the  child 
firft  deceafing,  fhali  fall  and  accrue  to  my  heir, 
and  to  the  funriYing  child,  equally  betwixt  them*; 
SECLAEiKG  that  this  bond  of  provifion  (ball  be  in 
foil  fatis£siftion  to  the  faid  B,  C,  and  D,  of  all 
portion  natural,  bairns'  part  of  gear,  ezecutryi  or 
any  other  thing  whatever,  which  they  or  any  of 
them  can  claim  through  my  death,  or  the  death 
of  B  their  mother,  (good  will  only  excepted) ;  un- 
pER  which  cxprefs  provifion  and  declaration  thefe 
prefents  are  granted  by  me,  and  accepted  of  by 
them ;  rbserving  airways  full  power  to  me,  at 
any  time  in  my  life,  and  even  on  death4>ed,  to 
revoke,  alter  or  innoyate  thefe  prefents,  and  to 
augment  or  diminifli  the  faid  provifions  by  a  writ* 
ten  dechiration  under  my  hand,  which  is  hereby  de- 
clared tobeafuffid^it  exercifeof  thefe  referved  pow* 
ert ;  and  declaring,  that  thefe  prefents  (though 
found  in  my  cuftody  at  the  time  of  my  death,  or 
in  the  hands  of  any  perfon  to  whom  I  may  thin^ 
fit  .to  entruft  the  cuftody  of  them),  ihall  never-* 

th^lefs 


^fM^  h^M.  xh»  fid&  e(fe^  of  a  d^KYi^red  evideiity 
9#  I  t^fby  4i%enfe  witb  the  waQt  of  delirerjr ; 
WHiiCH  AK»WAL WNT  RiofiT  «bove  vtitteo^  and 
^iQHT  m  9Bcui^iT  Y 1^  9lorefaid,I  nf  nh  znd  oMJLmi 
mf  and  my  JmrelJM^  iq  wa&rakt  to  che  faid  Bu  C, 
aiid  P,  refp^Qiy<$ly,  at  aJU  hands  and  agah^  afl 
d^}y»a^  law  wUl ;  aj^p  fuhlt K£it>I  make,  con- 
aTiTUTEt  and  apfojht  tbe  &id  B,  C,  and  D,  and 
f heir  foreifaids,  my  lawful  ceffionjers  aad  aifigneea, 
not  only  in  and  to  the  title-deeds  of  the  faid 
|iand$,  w.T  Ai'SO  in  and  to  the  rents  a^d  duties 
thereof,  from  znd  aftw  the  tervi  of  payment  of 
(he  forefeid  proyifions,  during  the  not  redemption, 
auRROQATwo  and  suasTXTUTiNQ  thef^dB^  C, 
i^nd  I>9  refpo^iyety,  and  their  Ibcefaidi^  m  my 
full  right  an4  pla«  of  the  prmnifes*  uijder  rever- 
jfion,  as  faid  is,  for  their  fecuHty  and  payment  of 
iht,  funis,  of  nftoney,  principal,  intereft,  liquidated 
eiicpenfcts,  and  termly  penaltijss  before  ^<^fied ; 
vriT^  vvhh  PQWJB?.  to  them  and  their  fordfiuda  te| 
4ei||iand,  receinre,  and  discharge  the  mta  and 
duties  bdfi^re  ailigned,  and  to  do  every  thing  ia 
f  elation  theretp  which  I  could  have  done  before 
grunting  hereof ;  and  further,  i£  fhe  faid  B^  C, 
and  £>,  ihaU  hold  the  faid  lands  and  others  fore^ 
faid  of  me  and  my  forefaids,  I  binp  and  o»i.xq« 
fne  and  them  to  infeft  and  feife  them  therein^  withi- 
out  any  qompofition  ;  and  I  oblige  ine  to  af&gn  and 
pdake  over,  as  I  beneby  affign  and  make  over  to 
tbQ  faid  B^  C,  and  P>  and  their  fordalds,  the 

whole 
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)6dioIe  nbn^entry  and  other  duties  and  cafudneg 
inrhich  may  fall  and  be  exigible  during  their  non- 
<ntry;  and  I  coksent  to  the  registration 
hereof  in  .the  books  of  Council  and  Seffion,  or  e- 
4:her  Judged'  books  competent,  that  letters  of  hom- 
ing on  fix  daya^  charge,  and  all  other  execution  ne« 
ceflary,  may  proceed,  on  a  decree  to  be  pro- 
nounced hereon  in  common  form ;  and,  for  that 
{)urpofe,  conftitute 

,  /oiy  procurators,  &c.  And 
to  the  effeA  the  faid  B,  C,  and  D,  and  their 
forefaids,  may  -be  infeft  and  feifed,  not  only  in 
the  annualrent  before  mentioned,  upliftable  furth 
of  the  faid  lands,  but  alfo  in  the  lands  and  others 
themfelvesy  in  fecurity,  as  faid  is,  and  to  be  held 
^  me  or  de  me^  in  manner  above  written ;  I  d£« 
SIRE  and  REQUIRE  you 

,  and  'each  of  you, 
Jointly  and  feverally,  tny  bailies  in  that  part,  to 
the  effect  after  ipecified,  hereby  fpecially  conRu 
tuted,  that,  on  fight  hereof,  ye  pafs  to  the  gropnd 
of  the  faid  lands  and  others,  and  there  giye  and 
deliver  to  the  faid  B,  C,  and  D,  refpefitively,  or 
their  forefaids,  heritable  ftate  smd  fafine,  mth  ac- 
tual, real,  or  corporal  poffeiEon,  not  only  of  the 
jaid  annuairents,  viz.  to  the  faid  B,  the  annual- 
rent  of  ,  to  the  faid  C,  the  annualrent 
of  ,  and  to  the  faid  D,  the  annualrent 
of  ,  or  fuch  annuairents,  lefs  or  more, 
as  fhall  by  law  for  the  time  correfpoud  to  the 

laid 
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£ud  principal  fums,  payable  to  the  faids  B^  C^^ 
and  D,  refpedively,  in  manner  forefaid,  to  be 
uplifted  and  taken  at  the  faid  two  terms  in  the 
year,  Whitfunday  and  Martinmas,  by  equal  por* 
tions,  beginning  the  firft:  half  year'is  paiyment  at 
the  firft  ^rm  of  Whitfunday  or  Martmmaa  which- 
fliall  happen  after. the  faid  B,  C^  and  D,  fhall  re*' 
fpedively  have  attained  the  ages  of  twenty-one 
years  complete,  or  after  their  refpe£tive  marriages^ 
whichever  of  thefe  events^  fhall  firfl:  happen-,  and 
fb  on  at  each  refpedive  term  thereafter,  during^ 
the  not  i^demption  of  fhe  refpe£tive  fums,  furth 
of  ALL  and  WHOLE  the  lands  and  others  for^aid,,* 
or  furth^  of  any  part  or  portion  thereof,  jeadiefb 
rents  and  duties  thereof,  but  also  of  ai«l  and 
WHOLE  the  faid  lands  and  others  themfelves,  ih* 
REAL  SECURITY  to  the  faid  B,  C,  and  Dy  refpec* 
tively,  of  the  forefaid  principal  fums,.  pays^le  tOr 
each  of  them,  in  manner  forefaid, .  interefts  due^ 
ihereon,  and  liquidate  penalties  and  termly  faiU 
ures  above  expreflbd,  if  incurred;    and  that 
by  delivery  to  each  of  the  faid  B,  C,  and  D,  or. 
their  forefaids,  or  their  certain  attorney  or  attor« 
nies,  in  their  names,   bearers  hereof,,  of  earth 
and  ftone  of  the  ground  of  the  faid  landjS,  and  a 
penny  money,  lor  the  faid  amiualrent,  an4  all  o« 
ther  fymbols  ufual  and  neceifairy,  to  b^e  held  ii| 
manner  above  exprefled  j  declarikg  always,^ 
as  it  is  hereby  exprefsly  provided  and  declared^ 
tha^t  the  forefaid  annualrents  aud  lands  and  h^i'Vi 
.         .  tsigeg 
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tages  hetofre  dinned,  out  of  which  the  &me  W 
vplifcable,  fliall  be  redeemable  by  me  the  £aid  A 
and  my  forefftidt,  or  by  out  nffigneet^  from  the 
Aid  B,  C,  and  D»  refpedivety,  and  thdr  before 
writMEi,  by  ptymettt  to  them,  or  lawJIid  toaSg^ 
aation  for  their  behoof  refpe^ively,  of  the  fore^ 
bid  principal  fums  of  and  aftil 

,  with  the  interefts  doe  thereon^  and  It^ 
qoidated  penalties  md  termly  failures  reftiog  and 
incttrred  at  the  time,  together  with  the  neeeflkry 
charges  that  fliall  happen  to  be  expended  by  the 
laid  B,  C,  and  D»  and  their  forefaids,  in  infeft^ 
ing  or  otfaerwife  fecuring  themfelires  In  the  faid 
annualrents  and  lands,  and  hkewile  all  expenfei 
incurred  by  them  in  ccmveying  or  difchlrgiilg 
and  renouncing  thefe  prefents,  agreeably  to  an  kc* 
count  to  be  given  by  them,  ani>  that  at  atid 
againil  the  laid  terms  of  payment,  or  at  the  term 
of  Martinmas  in  any  fubfequent  year  i  and  if  the 
feme  fliall  fall  on  a  Sunday,  then  fia  the  Monday 
following,  on  lawful  premonition  always  of  forty 
days,  to  be  made  by  me  and  my  forefaids  to  the 
£iid  B,  C,  and  D,  refpeftively,  and  their  above<* 
written,  in  prefence  of  a  notary  public  and  wit^ 
aefles,  as  eiFeirs^  the  placb  of  RSDSMt^TtoK  td 
be  the  Parliament-Houfe,  in  that  place  when?  th<s 
Commiflaries  ufually  fit;  and  the  coNSiONATioifi 
in  cafe  #f  abfence  or  refufal,  to  be  in  the  hands 
ef  the  Treafurer  of  the  Bank  of  Scotland  for  ihi 
time,  on  the  part  of.  the  configner }  and  an  ek* 
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tra^  hereof  fliaU  he  as  effeftusd  f(H:  ufiag  the  (aid 
CMTckr  pf  redemption,  as  if  a  particuiar  letter  of 
redemption  bad  been .  grafted  by  the  faid  B,  C» 
and  I),  or  their  forefiuids,  fcMr  that  eS^Q. :  THfi&B 
THWos  in  noways  ye  leave  undone  $  which  to  ^^ 
I  commit  to  you^  jbiQtly  ^uaid  Severally,  full  power, 
by  this  my  precis^  of  iaiine9  <tire&ed  to  you  far 
that  ^e^    Ik  witkbi a  waE&soF^  &c« 


Ji^fmd  cf  Praoisum  by  u  Father  to  his  Second  sm 
%l^A  a  substiMim — the  provisim  jpoj/able  at  the 
first  Whitsunsk^  or  MarUfmm  c^fter  the  deaSi 
qf^  grantor f  ffhis  spouse  beiAen  dead;  if  she 
mnf^es^  one  mmetypagabk  then^  md  the  other 
at  the  ieaAhifthe  tqj/g — Ike  mfeH  frwiskms  de^ 

.  declared  pr^^^f  and  a  prohibition  to  assign 
i)rdisiih^e  during  the  nmuwity  qfike  disponee* 

I9  A,  from  the  paternal  love  and  affedioa  I  bear 
to  C  my  fecoad  eU^ft  fon,  do  hereby  bind  and 
oBLioB  me,  my  ke«rs»  executors,  aud  fucceflfora 
whomfoever,  but  wkh  and  under  the  proviiiaos 
and  c^sbditions  herein  alter  exprefied,  to  make 
payment  of  the  fum  of  to<x4.  Sterling  tx>  the 
faid  C  my  fon,  and  the  heirs  iof  his  body,  or  his 
or  thdr  affignees ;  whom  failing,  to  the  heira 
of  my  own  body,  equally  amongil  them,  dsod  their 
aflignees  i  whom  failing,  to  D,  his  heirs  or  ai&g<- 
nees  wbomfoever }  and  tbatia  manner  fqllowiAg  n 

▼i«%' 
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VIZ.  the  whole  of  the  faid  proviiion  of  loodf. 
Sterling,  at  the  firft  Whitftinday  or  Mar(inmas 
after  my  death,  if  B  my  wife  ihall  have  prede- 
ceafed  me  ;  but  if  (he  fhall  furvive  roe,  there  fiiall 
be  payable  at  the  firft  Whitfilnday  or  Martinmas 
.  after  my  death,  500I.  only  of  the  faid  prorifion, 
with  a  fifth  part  more  off  the  principal  fum  due 
at  this  tefni,  of  liquidated  penalty,  m  cafe  of 
feilure,  with  the  jntereft  of  the  principal  fum 
due,  from  the  term  of  Whitfunday  or  Martinmas 
'  immediately  preceding  my  death,  during  the  not 
payrtient  thereof;  atid  in  cafe  ctf  the  fdrvirance 
6f  B  my  wife,*  and  that  500!.  only  fhall  be  due 
at  the  firft  Whitfunday  or  Martinmas  afteir  my 
death,  the  remaining  xnoiety  of  the  faid  provi- 
fion,  being  jooL,  fhall  be  payable  at  the  firft  Whit* 
funday  6r  Martinmas  after  the  death  of  the  faid 
B  with  a  fifth  part  of  the  faid  moiety  of  liqui- 
dated penalty  in  cafe  of  failure,  and  intereft  of  the 
faid  moiety,  from  the  term  of  payment  during 
the  not  payment  thereof ;  provided  always  ajk 
it  is  hereby  provided  and  DECLAkED,  thact  atny 
Kferent  prdvifidns,  Or  dther  provifion^,  made  or  to 
be  made  by  me  in  favour  df  the  faid  B  my  wife, 
fhall  be  prefetable  to^  the  futns  hereby  payable  in 
every  competition  on  my  eftate  and  effects  ;  and 
PROVIDED  ALSO,  as  it  is  hereby  exprefsly  provid- 
ed and  DECLARED,  that  th^  piovifious  hereby 
given  to  the  faid  G  fhati  be  in  full  fatisfa&ion  to 
him  of  all  he  can  claim  or  demand  from  me,  or 
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JTroth  my  eftate  or  eSTeds,  ai  hiis  legitim,  portion 
natural,  or  fhare  of  my  ckeciitty,  or  as  heir  or  ex- 
ecutor .of  the  faid  B,  hit  mother,  or  of  my  faid 
urife^s  deeeafed  father  or  mother,   or  others  to 
whom  (he  may  have  fucceeded,  or  in  virtue  of 
any  contraiS:  made  or  to  be  mslde  betwixt  the 
faid  B  and  me,  or  in  any  other  manner  of  way ; 
EXCEt'TlNo,  that  he  may  fucbeed  to  me  as  my 
heir  or  executor^  on  failure  of  my  other  heirs  of 
difponees}  and  prOvii^ed  likewise,  that  it  fhall 
not  be  in  the  po^er  of  the  faid  C,  or  of  any 
othei:  of  my  children^  during  their  minority,  to 
altei*  the  fubftitution  of  heirs  hereby  made,  or  to 
legate  or  gratuitoully  affign  or  difpofe  of  the  fove^ 
hid  fums  hereby  payable,  or  any  part  thereof,  to 
any  perfon  or  perfons  whomfoever ;  excepting 
oNiut,  that  he  or  they  may  uplift^  and  affign  of 
difcharge^  as  much  of  the  forefaid  futns,  as  may 
be  neceffary  for  his  or  their  apprentice  fees  of 
education }   reserving  always  full  power  to 
me,  at  any  time  ill  my  life,  to  alter  or  recal 
this  bond  of  provifioii,  in  whole,  or  in  part.-^ 
Oatise  dispensing  ui^  ffie  deUvery^  ^c.  (in  com^ 
mnjbrm.) 


i 
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Additional  Bond  of  Provision  to  a  Odld^  vndeip 
condition  that  she  shall  rmrry  with  amsent  qf 
her  Parents  J  S^c. 

I,  A,  coNSiDEAiNG,  that  by  contrad  of  mar- 
riage  entered  intd  betwjxt  B  and  me,  of  date 

,  the  fum  of  i  cool. 
Sterling  was  provided,  if  one  daughter  only 
ihould  be  procreated  of  the  marriage,  in  full  Qf 
all  (he  ihould  claim ;  which  provision  wasr 
payable  to  the  daughter  at  the  firft  term  of  .Whit-, 
funday  or  Martinmas  after  her  majority  or  mar* 
riage,  whichever  of  them  (hoqld .  firft  happen, 
with  intereft  and  penalty^  in  manner  therein  ex- 
preiTed  j>  which  MARitiAas  being  diifolved  by. 
the  death  of  the  faid  B,^  leaving  only  one  daugh- 
ter, C,  who,  in  virtue  of  the  faid  contrad,  is  en- 
title^  to  the  faid  provillon  of  faool.  Sterling,  and 
I  being  refolved  to  increafe  her  provifion,  under 
the  conditions  herein  after  exprefled,  do  there- 
fore BIND  and  oBLiG£  me,  my  heirs,  executors 
and  fuccefibrs,  to  pay  to  the  faid  C,  my.  daugh- 
ter, in  addition  to  her  former  provifion,  and  to 
her  heirs,  executors  or  aflignees,  the  fum  of 
500I.  Sterling,  at  the  firft  term  of  Whitfunday 
or  Martinmas  after  her  marriage,  or  my  death, 
whichever  of  thefe  events  (hall  firft  happen,  with 
looL  Sterling  of  liquidate  penalty,  in  cafe  of 
failure,  together  with  the  due  and  legfil  intereft 

of 
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bf  the  faid  principal  fum,  front  and  after  the  faid 
term  of  payment^  yearly  and  termly,  as  long  a^ 
the  fame  fliall  remain  unpaid;  providing  atnd  de- 
claring ALWAYS,  as  it  is  hereby  eitprefsly  pro- 
vided and  declared,  that  in  cafe  the  faid  C  fhall 
marry,  during  liiy  lifetime,  without  the  exprefs 
confent  of  me  the  faid  A^  or  after  my  death; 
without  the  confent  of  M,  her  uncle^  brother  to 
the  faid  B,  then,  and  in  that  event,  fhe  fliall  for- 
feit her  right  and  intereft  to  the  forefaid  addition- 
al ptovifiori  of  500I.  Sterling,  and  thefe  prefents 
Ihall  become,  and  are  hereby  declared  to  be,  ipso 
facto^  void  and  null,  and  the  faid  principal  funi 
flmll  fall  and  belong  to  my  heir  male,  his  heirs  or 
aifigneeis  j  And  it  is  hereby  further  provided 
and  DECLARED,  that  in  cafe  the  faid  B  fliall  ne-» 
ver  marry,  flie  fliall  have  no  right  to  uplift  any 
part  of  the  faid  principal  fum  of  500I;  Sterling 
when  the  fame  becomes  payable,  nor  to  aflign 
the  fame,  nor  to  contrad  debt,  or  do  any  other 
a£l  or  deed  which  can  anyways  affect  the  faid 
principal  fum,  all  which  a£ts  and  deeds  are  here- 
by declared  to  be  void  and  null;  and  which 
500L  fliall,  on,  the  death  of  the  faid  C  unmar- 
ried, fall  to  my  faid  heir  male  and  his  forefaids  y 
BUT  referving,  in  this  laft  cafe,  to  the  faid  C,  the 
yearfy  interefl:  of  the  faid  fum  during  her  life, 
and  with  power  to  her  to  receive  and  difcharge 
the  faid  interefl:,  and  to  take  all  fteps  neceflary 
for  properly  fecuring  the  faid  principal  fum  for 
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the  purpofes  herein  exprefled ;  as  also,  it  is  here- 
by PROVIDED  and  deci-ared,  that  in  cafe  the  faid 
C  fbatt  marry  during  my  lifetime,  and  with  my 
€onfent,  it  (hall  be  in  my  power,  notwithftand- 
ing  the  terms  of  payment  above  exprefled,  to 
fufpend  the  payment  of  the  faid  principal  fum 
to  the  firfl:  term  of  Whitfunday  or  Martinmas  af* 
ter  my  death;  I  being  always  bound  and  ob« 
LiGED,  as  I  hereby  bind  and  oblige  myfclf  to  pay 
the  legal  intereft  of  the  faid  500L  Sterling,  from 
and  after  the  firfl:  term  of  Whitfunday  or  Mar- 
tinmas after  the  marriage  of  the  faid  C,  until  the 
forefaid  fufpended  term  of  payment,  viz.  the  firfl: 
term  of  Whitfunday  or  Martinmas  after  my 
death,  with  a  fifth  part  more  of  the  laid  yearly 
annualrent  for  each  term'^  failure  :  And  I  con« 
SENT  to  the  registration  hereof  in  the  books 
of  Council  and  Seflion,  or  other  Judges'  books 
competent,  that  letters  of  homing  on  &t  days' 
charge,  and  all  other  execution  neceflary,  may 
follow  on  a  decree  to  be  interpon^  hereto,  in 
form,  as  effeirs ;  and,  for  that  purpofe,  I  consti- 

TUTE 

MY  PROCURATORS,      In  WITNESS  WHERE- 
OF,  &C* 
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§ECT,  III.    Conveyance  of  the  forego- 
ing Provisions.^ 

The  form  of  thefe  conveyances  is  fo  much 
the  fame  with  that  of  other  perfonal  rights,  that 
it  were  improper  to  detain  the  reader  with  ex- 
amples, which  will  be  better  explained  under 
the  gener^  tide  Aflignations,  in  the  next  vo- 
lume. A  fingle  inftance,  therefore,  will  fuf- 
fice^ 

Assignation  hy  a  Daughter  of  a  Provision  made 

to  hei^  by  her  Father. 

I,  C,  daughter  of  the  deceafed  A  and  B,  con- 
sidering that,  by  contraQ:  of  marriage  entered 
into  betwixt  them,  of  date  ,  the  general 

provifion  of  5000J.  Sterling  was  fettled  and  pro- 
vided  for  the  daughters  or  younger  children  of 
the  faid  marriage,  fubjeft  to  the  power  of  divl- 
fions  therein  referved  to  the  faid  A  my  father ; 
AND  THAT,  in  virtuc  of  the  powers  thereby  re- 
ferved to  him,  he,  by  a  bond  of  provifionj  of 
date  3  BOUND  and  oblicjed  hin:s,  his 

heirs,  executors  and  fucceflbrs,  to  pay  to  me^  my- 
heirs,  executors  or  affignees,  at  the  firft  ter.c  of 
Whitfunday   or    MartipTiias    after  my   ar^'rlt-ia.: 

^     U  h  3 
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majoriry,  or  after  his  death,  the  fum  of  2000L 
Sterling,  as  my  fhare  and  proportion  of  the  faid 
general  provifion,  with  a  fifth  part  more  of  pe- 
nalty in  cafe  of  failure,  and  the  legal  intereft  of 
the  faid  principal  fum,  from  and  after  the  faid 
term  of  payment,  during  the  not  payment  there- 
of; in  terms  of  which  obligation,  I  have  regularly 
received  the  intereft  of  the  faid  provifion  from  the 
term  of  Whitfanday  ,  being  the  firft  term 

after  my  attaining  the  years  of  majority,  down  to 
the  term  of  Whitfunday  laft  ;  and  feeing  that  D 
has  made  payment  to  ine  of  a  fum  of  money  equi- 
valent to  the  fums  hereby  conveyed,  therefore, 
I  have  MADE,  CONSTITUTED  and  appointed,  as 
I  hereby  make,  constitute  and  appoint,  the 
faid  D,  his  heirs,  executors  and  fucceffors,  my 
lawful  cefOoners  and  aflignees,  in  and  to  the  faid 
fum  of  aoooL  Sterling,  provided  to  nie  in  manner 
forefaid,  and  to  the  intereft  of  the  faid  fum  from 
the  term  of  Whitfunday  laft,  (all  former  intereft 
having  been  paid  up  ta  me  and  cjifcharged),  and. 
fn  time  coming,  during  the  not  payment  of  the 
faid  principal  fum,  with  the  faid  liquidated  penalty 
in  cafe  of  failure  ;  and  in  and  to  the  faid  contrad 
of  marriage,  entered  into  betwixt  my  faid  father 
and  mother,  in  fo  far  as  it  relates  to  tl;ie  faid  pro- 
vifion ;  and  in  and  to  the  bond  of  provifion  exe- 
cuted by  my  father  in'  my  favour,  whole  claufes, 
tenor  and  contents  thereof ;  with  power  to  the 
faid  D  tp  purfue  for,  demand  and  difcharge,  th^ 
'    '  *  fums 
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ftims  hereby  affigned,  and,  generally,  to  do  every 
thing  ifi  the  premifes  ^)^hich  I  might  have  done 
before  granting  hereof ;  which  assignation  a- 
bove  written,  I  bind  and  oblige  me  and  my  fore- 
faids  to  WARRANT  to  the  faid  Dand  his  forefaids, 
from  all  fafts  or  deeds  done  or  t6  be  done  by  me 
in  prejudice  thereof  j  and  I  have  herewith  de- 
r.xvERED  up  to  the  faid  D  extrafts  of  the  forefaid 
contraft  and  bond  of  provifion,  to  beaifed  by  him 
and  his  forefaids  as  their  own  in  all  time  coming. 
And  I  CONSENT  to  the  registration  hereof  in 
tlie  books  of  Council  and  Seflion,  or  other  Judg- 
es' books  competent,  therein  to  remain  for  pre- 
fervation,  and  that  all  other  execution  neceffary 
may  follow  on  a  decree  to  be  interponed  hereto  j 
and  for  that  purpofe  constitute 

MY  PRO- 
CURATORS, &c.     In  witness  whereof,  &c. 


Sect.  IV.     Discharge  of  the  forego- 
•     iNG  Obligations. 


Renunciation  ly  a  Wife  of  her  Liferent  Annuity^ 


1,  B,  fpoufe  of  A,  considering  that,  by  con- 
traO:  of  marriage,  dated  ,  entered 

into  between   the  faid  A  and  me,  he  thereby 
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bound  and  obliged  hioi,  hU  heirs  and  iucceflbrSji 
in  the  event  of- my  furvjvji^  him,  tp  inake  pay-r 
ment  to  me  of  a  i^ee  annuity  pf  looL  Sterling- 
during  al|  the  day$  of  n^y  life  j  beginning  the  firft. 
term's  payn^ent  thereof  s^t  the  firft  tenq  of  Whit? 
funday  or  Martinmas  immediately  following  his 
death,  with  a  fifth  part  more,  in  cafe  of  failure, 
and  the  lega)  interefl  of  the  {^d  annuity,  from 
the  refpe^ve  terms  of  payment,  during  the  not 
payment  thereof }  and  seeing  I  am  filling,  for 
certain  caufes,  to  renounck  apd  iiischai$.ge  the 
forefaid  annuity;  therekore,  I  haye  renoun* 
CED  and  discharged,  as,  by  thefe  prefents,  \ 
renounce  and  give  up,  for  myfelf  and  my  fore» 
faids,  all  claim  to  the  faid  s^>nuity  of  lool.  Ster* 
ling  provided  to  me  by  the  faid  co^tra^  of  mar- 
riage, and  ^xoiiTER  and  discharge  my  faid  hufr 
band  and  bis  forefaids,  thereof,  in  all  time  cpm^ 
ing,  and  of  the  faid  contra£t  itfelf,  in  fp  far  as 
obligatory  for  payment  of  the  faid  annuity  j  which 
renunciation  above  written,  I  oblige  me  to 
ratify  in  due  form ;  and  I  consent  to  the  re* 
gist  RATION,  &c.  (os  tfi  the  ptcced^g  ea^ampk.} 


Bi^charsi^ 


ji  .  •  <  ' 
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Disclmrge  hy  a  Widow  to  her  Huslmid^s  Ea^ect^ 
tor^  of  a  sum  qf  money  plodded  to  her  in  full  qf 
her  share  qf  tlie  moveables^  and  of  certain  arti- 
cles qf  furniture  set  apart  far  her  by  tfte  font^act 
qf  marriage. 

I,  B,  wjdoTy  of  the  deceafed  A,  confiderlng 
that,  by  contra^  of  marriage  entered  into  betwixt 
the  faid  deceafed  A  on  the  one  part,  and  me,  with 
confent  of  B  my  mother,  on  the  other  part,  bcar-r 
jng  date  the  faid  deceafed  A, 

amongft  other  provifions  in  my  favour,  thereby 
jjdUND  and  obligiiD  himfelf,  his  heirs  and  fuc* 
ceffors,  to  pay  to  me,  in  cafe  I  fhould  furvive  him, 
the.fum  of  506I.  Sterling,  in  place  of  the  third 
or  half  of  the  houfehold  furniture  that  fliould  be 
in  his  different  clwelling  houfes^at  the  time  of  his 
death,  and  that  at  the  firff  term  of  Whitfunday 
pr  Martfnmas  next  and  immediately  following  his 
fleath,  with  lool.  of  penalty  in  cafe  of  failure, 
with  the  lawful  intereft  thereof,  from  the  (day  of 
his  death,  to  the  faid  term  of  payment,  and  there- 
after,,  as.  long  as  the  fame  fhould  remain  unpaid  \ 
WHICH  SUM  of  500I.  Sterling,  in  place  of  the 
third  or  half  of  the  furniture,  with  the  annuity 
after  mentioned,  in  my  favour,  I,  with  confent 
of  my  faid  mother,  accepted  of  in  full  of  all  Ijjcrcc 
pf  lands,  half  qr  third  pf  moveables,  and  fliare 

of 
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of  houfehold  furniture  that  might  be  claimed  by 
me  in  the  event  of  my  furviving  my  faid  hufband^ 
excepting  tea  tables, '  tea  plate,  and  tea  china,  and 
all  other  articles  belonging  to  the  tea  equipage, 
which  the  laid  A  thereby  made  over  and  affigned 
to  me,  in  cafe  I  fliould  furvive  him,  as  the  faid 
contrad  of  marriage,  of  date  forefaid,  contain- 
ing feveral  other  provifions,  more  fully  bears ; 
AND  SEEING  that,  upou  the  death  of  the  faid  A, 
my  hufband,  which  happened  on  the 

,  i  received  the  tea  tables,  tea 
plate,  tea  china,  and  all  other  articles  belonging 
to  the  tea  equipage,  which  had  been  in  the  pof- 
feffion  of  the  faid  A,  and  was  duly  put  in  poffef- 
fion  of  the  fame ;  and  that  A,  brother-german 
and  heir  ferved  and  retoured  to  the  faid  deceafed 
A,  my  hufband,  has  now,  by  the  hands  of 

,  made  payment  to  me  of  the 
fum  of  5C0I.  Sterling,  with  intereft  thereof  from 
the  faid  ,  the  day  of  my  faid  hufband's 

death,  whereof  I  hereby  acknowledge  the  receipt ; 
THEREFORE  I  hereby  exoner,  quit-claim,  and 
DISCHARGE  the  faid  A,  his  heirs  and  executors, 
not  only  of  the  forefaid  tea  table,  tea  plate,  tea 
china,  and  others  forefaid,  affigned  to  me*  by  the 
faid  contraft,  and  delivered  into  my  poffeffion  in 
manner  forefaid ;  but  also,  of  the  forefaid  prin- 
cipal fum  of  500I.,  and  intereft  thereon,  in  terms 
of  the  faid  contraft,  provided  to  me  in  place  of 
my  (hare  of  the  houfehold  furniture,  and.  other 

claims 
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claims  forefaid,  all  of  \vhich,  as  well  as  the  faid 
cantraft  of  marriage  itfelf,  in  fo  far  as  it  relates 
to  the  faid  obligation  for  payment  of  th#fald  fum 
of  500I.  Sterling,  and  intereft  thereof,  and  to  the 
obligation  to  deliver  the  faid  tea  equipage,  hut 
no  further ;  and  of  all  aftion,  diligence  and  exe- 
cution competent  to  me  thereon,  and  all. that 
has  or  is  competent  to  follow  on  the  fame  ;  and 
I  BIND  and  OBLIGE  me,  and  my  heirs  and  fuccef- 
fors,  TO  WARRANT  this  difcharge  at  all  hands, 
and  aga:m(l  all  deadly,  as  law  will ;  but  declar- 
ing, that  this  difcharge  fliall  in  nowife  tend  to 
weaken  or  prejudge  my  right  to  an  annuity  of 
500L  Sterling,  payable  to  me  yearly  during  my 
life,  under  the  faid  contraft  of  marriage,  nor  my 

r 

infeftment  thereon,  for  feciirity  of  the  faid  annui- 
ty ;  AND  I  CONSENT  to  the  REGISTRATION  here- 
of in  the  books  of  Council  and  Seffion,  or  other 
judges*  books  competent,  therein  to  remain  for 
prefcrvation ;  and  for  that  purpofe  constitute 

,    MY 

PROCURATORS,  &C.      In  WITNESS  WHEREOF,  &C. 


Discharge  of  a  Jointure. 

I,  B^  relift  of  A,  grant  me  to  have  received 
from  ,  ihe  fumof  lool.  Ster- 

ling, as  one  half  year's  jointure  from  Martinmas, 
to  Whitfunday  next,  in  virtue  of  my  mar- 
riage 


4gt  DISCHAIK^S  OF  A  JOINTtXRE. 

riage  cd8itra£l  with  the  faid  A,  bearing  date 

;  of  which  half  year's  jointure 
the  faid    %  9  and  all  ccmcemed, 

arc  hereby  difcharged ;  which  difcharge  I  oblige 
me  to  WARRANT  at  all  hands,  and  againft  all 
deadly ;  and  I  consent  to  the  registration 
hereof,  (^as  before). 


Discharge  of  a  Bond  of  Provision., 

I,  D,  considering  that  A,  my  father,  by  an 
obligation  contained  in  a  contrad  of  marriage  en- 
tered into  betwixt  him  and  D  my  mother,  bear- 
ing date  ,  bound  and  obliged 
himfelf,  his  heirs,  executors  and  fucceffors,  to 
make  payment  to  the  children  of  the  faid  mar- 
riage,  other  than  the  heir  in  his  lands  and  eftate, 
of  the  fum  of  5000L  Sterling,  to  be  divided  by 
him  amongfl;  the  faid  children,  in  fuch  propor- 
tions as  he  ihpuld  think  fit,  by  a  writing  under 
his  hand^  and  failing  thereof,  the  fame  to  be  di- 
vided equally  amongft  the  faid  children,  and  that 
at  the  firft  term  of  Whitfunday  or  Martinmas  im- 
mediately  after  his  death,  and  bearing  interefl 
from  the  day  of  his  death,  with  a  fifth  part  more 
of  penalty  in  cafe  of  failure  ;  and  which  general 
provifion  is  hereby  declared  to  be  in  full  of  all 
|hat  the  faid  children  could  demand  in  (he  name 

pf 
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of  legidm,  portion  natural,  bairns'  part  of  gear, 
executry  or  otherwife,  on  the  death  either  of 
the  faid  A,  or  of  the  faid  B,  as  the  faid  contra^ 
more  iiilly  bears ;  and  conside  ring  that  the  faid 
marriage  diffolved  in  the  month  of 
laft,  by  the  death  of  the  faid  A,  without  his  hav- 
ing exercifed  the  power  6f  divifion  of  the  faid  ge* 
neral  provifion  of  5000L  Sterling,  leaving  four 
children  other  than  the  heir  who  fucceeds  to  the 
eflate  of  the  faid  A,  of  which  four  L  am  one, 
and,  as  fuch,  have  right  to  one-fourth  part  of  the 
faid  general  provifion  ;  and  seeing  that  C,  the 
heir  of  the  faid  A,  who,  under  the  faid  contrad, 
fucceeds  to  his  lands  and  eftate,  has  made  pay- 
ment to  me  of  the  fum  of  1250K  Sterling,  as 
Imy  fourth  ihare  of  the  faid  general  provifion,  with 
23L  2$.  6d.  Sterling  of  intereft  due  thereon, 
from  the  day  of  the  faid  A's  death  to  this  date, 
amounting,  the  faid  principal  and  intereft,  to  the 
fum  of  12731.  2$.  6d.  Sterling,  of  which  I  here« 
by  grant  the  receipt ;  therefore  I  hereby  ex« 
ONER,  ACQiiiT,  and  discharge  the  faid  C,  and 
all  concerned,  not  only  of  the  faid  provifion, 
and  intereft  due  thereon,  and  penalty  l^efore  men- 
tioned, all  contained  in  and  due  by  the  contra£k 
of  marriage  forefaid,  with  all  action  or  execution 
competent  to  me  thereupon,  but  also  of  all  le^- 
tim,  portion  natural,  bairns'  part  of  gear,  executry, 
and  every  thing  which  I  can  claigi  or  demand 
from  the  eftate  and  effects  of  my  faid  father,  or 

m 
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in  and  through  his  death,  or  the  death  of  B,  his 

fpOUfe  ;    WHICH  DISCHARGE   I   BIND   and  OBLIGE 

me,  my  heirs  and  fucceflbrs,  to  warrant  at  all 
hands,  and  againft  all  deadly,  as  law  will ;  and  I 
CONSENT  to  the  REGISTRATION,  &c.  (as  in  the 
preceding  examples),  for  prefervation. 


Sect.  V.     Revocations  by  Husbands 

OR  Wives. 


Revocation  hy  a  Husband  of  a  Donation  made 

ftante  matrimonio. 

I,  A,  considering  that,  by  the  contraft  of 
marriage  entered  into  betwixt  B  and  me,  of  date 

,  fhe  is  provided  in  a  jointure 
and  other  provifions^  which  are  thereby  declared 
to  be  in  full  of  all  other  claims  competent  to  her 
or  her  executors,  in  the  event  of  her  or  my  deaths 
in  manner  more  fully  mentioned  therein ;  and 
further  considering,  that  by  a  bond  of  provi- 
fion,  of  date  ,  I  increafed  her  join- 

ture to  the  fum  of  Sterling,  which,  on  a 

more  narrow  inveftigation  of  my  affairs,  I  find  to 
exceed  the  fum  that,  in  juftice  to  my  heirs,  I  can 
fet  apart  fpr  my  widow,  and  therefore  it  becomes 
neceffary  (however  contrary  to  my  inclination)j 
that  I  (hould  take  the  benefit  of  the  law  which  de* 

ir  clares 
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Clares  donations  betwixt  married  perfons  to  be  re^ 
vocable ;  and  therefore,  confiftently  with  chat 
privilege,  1  hereby  revoke  the  faid  additional 
bond  of  provifion,  and  all  other  conveyances  and 
fecurities  made  and  executed  by  me  in  £sivour  of 
the  faid  B,  fince  the  date  of  our  faid  contra&  of 
marriage ;  all  which  I  hereby  declare  to  be  void 
and  null,  and  of  no  avail,  force  or  effed  againfl  me, 
xny,  heirs  or  fucceffors ;  and  I  consent  to  the 
REGISTRATION  hereof  in  the  books  of  Council  and 
Seffion,  or  others  competent,  therein  to  remain  for 
prefervation ;  and  for  that  purpofe,  constitute 

procurators,  &c.     In  witness  whereof,  &c» 


Revocation  by  a  Wife^  of  a  Donation  made  hy 
her  in  favour  of  her  Husl^nd. 

I,  B,  considering  that  the  deceafed  A,  my 
late  hufband,  by  our  contraft  of  marriage,  of 
date  ,  provided  me  in  a  free  liferent 

annuity  of  looL  Sterling,  during  all  the  days 
of  my  life  after  his  death,  payable  at  two  terms 
in  the  year,  Whitfunday  and  Martinmas,  by 
equal  portions,  and  beginning  the  firft  term's 
payment  at  the  firft  Whitfunday  or  Martinmas 
after  his  death,  with  intereft  and  penalty,  in  man- 
ner more  fully  expreffed  in  the  faid  contraft ;  and 
THAT,  during  the  lifetime  of  my  faid  hufband, 

I 
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I  was  prevailed  on  gratuitoofly  to  renounte  and 
dUcharge  the  faid  annuity  by  a  deed  of  renuncia* 
tioO)  of  date  ;  which  renunciation 

has  been  extremely  prejudicial  to  me^  and  there* 
ibre  I  am  refolvbd  to  revoke  the  fame,  under  the 
£mdion  of  the  law  whi«h  permits  married  per- 
fons  to  revoke  all  donations  they  may  have  been 
induced  to  make  during  the  fubfiftence  of  thdr 
marriage ;  therefore,  that  I  may  be  reftored 
againft  the  faid  renunciation  granted  by  me  in 
manner  forefaid,  I  hereby  revoke  and  regal 
the  fame,  to  the  end  that  I  may  be  reponed 
againft  the  fame,  and  reftored  to  my  forefaid  free 
liferent  annuity  of  lool.  Sterling,  in  terms  of 
my  faid  contract  of  marriage ;  and  I  hereby  de- 
clare, that  the  faid  revocation  was  granted  by 
me  without  good  or  onerous  caufe,  and  merely  to 
gratify  my  laid  hufband ;  and  I  consent  to  the 
registration,  kc'^as  in  the  precetBng  ex* 
ample.) 

This  finifhes  the  fubjedt  of  marriage  fettle- 
ments;  and  I  proceed,  in  the  next  part,  to 
the  forms  of  completing  the  title  to  heritable 
and  moveable  fubjefts  in  the  perfon  of  the  heir 
and  executor* 


Of 
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Of  thi  Title  of  th*  ti^iti  and  o^ 

THE  Executor. 

Wfi  are  now  itnved  at  tibofe  forms  by  which 
jproperty,  hedtafale  aiid  moveable^  is  transfer- 
red  from  the  ahceftor  to  th6  heir.  This  fub-^ 
jeSt  naturally  divides  into  two  heads ;  the  one^ 
containing  examples  of  the -forms  by  which 
the  tide  of  the  heir  in  heritage  is  completed  j 
the  other,  of  thofe  on  which  the  title  of  the 
executor  is  fouiided.  We  have  alfo  to  confidet 
in  what  way  a  tide  is  made  up  to  the  property, 
whether  heritable  or  moveable,  of  a  baflard^ 
dying  without  hdbra  of  his  own  body.  The 
fubjeft  will  therefiDre  be  treated  under  difiin£i 
chapters* 

CHAP.  1/ 

Ot    the    l^ORMS    BY    WHiCit    THE    TtTLS 

OF  THE  Heir  in  Heritage  is 

COMPLETED. 

The  forms  by  which  the  nght  of  the  hdlif 

in  heritage  is  completed,  have  in  view,   1*  To 

VOL.  V,  *       I  i  eftablifh 
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eftablifli  the  title  of  the  claimant,  whether  it  be- 
founded  on  the  public  law  of  fucceffion,  or  on 
the  private  will  of  the  deceafed ;  and,  at  th« 
.  fame  time,  the  confent  of  the  hehr  to  under- 
take the  charader  of  heir,  and  confequendy 
thofe  burdens  which  the  law  throws  upon  hinu 
2.  To  give  that  pofleflien  to  the  heir  which 
is  held  to  be  the  teft  of  property,  and  whidi 
is  neeeffary  for  completing  the  right  of  the 
heir  to  the  eflate,  and  giving  him  the  full  Jus 

in  re. 

In  England,  it  would  appear  that  the  form 

of  completing  the  title  of  an  heir,  is  much 
flmpler  than  with  us ;  and  that  an  entry  made 
on  the  eftate  by  the  proper  heir,  duly  certi- 
fied, wUl  be  held  to  inveft  him  with  a  com- 
plete right  of  difpofal  of  the  eftate,  (Blacidt 
b.  2.  ch.  14.)  Whereas,  in  Scodand,  the  mere 
poiTeffion  of  heritage  vefts  no  right  in  the  heir. 
It  is  true,  the  ftatute  1695,  c  24,  which  en- 
ables the  creditor  or  difponee  of  an  apparent 
heir  tlwree  years  in  poiTeffion,  under  certain  cir- 
cumflances,  to  attach  the  eflate,  may  be  confi- 
dered  as  verting  fuch  a  right ;  but  this  is  a  fta- 
tutory  regulation  in  favour  of  creditors,  found- 
ed on  expediency,  and  the  bare  pofieffion  of 
an  apparent  heir ;  for  the  longefl  period  vefts 

no 
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no  right  in  him,  which,  en  his  death,  can  be 
taken  up  by  his  heir.     It  is  therefore  the  fafine 
or  infeftment  in  the  perfon  of  the  heir,  pro- 
ceeding  on  a  precept  iiTued  in  confequence  of 
his  charader  of  heir,  being  either  proved  by 
the  verdidt  of  a  jury  before  the  fheriff  of  the 
county,  or  attefted  by  the  private  deed  of  the 
fuperior,  that  completes  the  title  of  the  heir, 
where  the  right  of  the  anceftor  was  real     Nor 
does  it  form  an  exception  to  this,  that  the  ge- 
neral fervice,  without  fafine,  vefts  in  the  heir 
the  perfonal  right  which  was  in  the  anceftor, 
fo   as  to  make  it  tranfmit  on  his  death   to 
his  own  heir,  in  place  of  the  anceftor's  ;  fmce, 
by  the  general  fervice,  the  whole  right  which 
.was  in  the  anceftor,  or  jus  ad  reniy  is  transfer- 
red by  the  general  fervice,  and  gives  the  per- 
fon fo  ferved,  the  fame  right  which  was  for- 
merly held  by  the  anqeftor,  of  completing  the 
jus  in  re. 

The  form  of  proceeding,  by  which  the 
character  of  heir,  as  well  as  the  intention  of 
the  claimant  to  affume  the  charafter,  and  repre- 
fent  his  anceftor,  is  almpft  the  only  veftige  of 
the  antient  jury  trial  which  prevailed  univer- 
fally  in  civil  caufes.  This  trial  proceeds  on  a 
brieve  from  Chancery  ;  direded,  in  the  cafe  of 

1 1  2  a 
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a  general  fenrice,  to  any  judge  ordinary ;  in  the 
cafe  of  a  fpecial  fervice,  to  the  ftieriff  of  the 
county  within  which  the  lands  lye  ;  or  occafion- 
ally,  and  on  grounds  fliown,  to  the  macers  of 
the  Court  of  Seffion,  as  flierifFs  in  that  part, 
named  by  a  fpecial  commiflion,  the  forhis  of 
which  fliall  be  immediately  explained 

Thefe  are  the  regular  fervices  of  an  heir  in 
heritage ;  but  there  are  peculiarities  in  the  tide 
of  the  heir.  Thus,  by  ftatute,  the  heir  may,  on 
the  obfervance  of  certain  regulations,  be  reliev- 
ed from  the. burden  of  a  general  reprefentation 
of  the  anceftor,  and  rendered  liable  only  to  the 
extent  of  the  property  over  which  his  title  ex- 
tends. The  fuperior  is  alio  entitled  to  declare 
the  right  of  the  heir,  and  to  give  him  infeft- 
ment  in  the  eftate  of  his  ancefton  And  prac- 
tice has  introduced  another  tide  equivalent  to 
the  fervice,  by  authoriling  an  adjudication  on 
a  truft  bond ;  which  veils  a  tide  in  the  hdr, 
makes  his  right  tranfmit,  and  enables  him 
to  challenge  all  rights  affe^ng  the  eftat^,  with- 
out incurring  a  paffive  tide. 

It  is  on  thefe  accounts  I  find  it  nectary 
to  divide  this  chapter  into  the  following  fee- 

tionsr 

u  Of 
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1.  Of  the  general  fervice, 
T2.  Of  the  fpecial  fervice.    . 

2.  Of  the  fervice  cum  beneficio  inventarii. 

4.  Of  the  precept  of  dare  conJiat.\ 

5.  Of  th^  truft  bond  and  adjudication. 


Sect.  I.    Of  the  General  Service. 

o 

The  objedl  of  the  General  Service  is  to 
veil  in  the  heir  every  perfonal  right  which 
flood  in  the  ancellor ;  but .  this  title  may  be 
neceffary,  not  only  to  the  heir  at  law,  but  to 
the  heir  of  provifion,  or  of  entail.  Hence,  a 
diflindion  has  been  made  by  fyftematic  writers 
betwixt  a  general  fervice,  and  a  fervice  in  ge- 
neral ;  the  former  being  ufed  by  the  heir  at 
law  for  the  purpcrfe  of  carrying  every  perfonal 
heritable  right  which  fiood  in  the  anceilor  and 
his  heirs  whomfoeverj  the  latter,  for  vefting 
a  title  to  thofe  heritable  rights  deftined  to 
heirs  of  provifion,  not  requiring  infeftment, 
or  on  which  none  had  followed.  But  this 
diftindtion  creates  little  variation  on  the  form 
of  the  fervice ;  and  I  fliall  mark,  in  paifing, 
the  neceflary  changes  on  the  general  fervice, 

I  i  ?  where 
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where  the  title  is  intended  to  veft  a  pro^iou 
in  the  heir. 


Proceedings. 

The  fervice  is  conducted  by  a  perfon  in 

^he  name  of  the  claimant,  who  figns  the  claim, 

and  attends  the  fervice.    EU.S  power  arifes  from 

a  mandate,  in  thefe  terms. 

o 

Procuratmy  for  expeding  a  General  Service. 

I,  B,  eldefl:  lawful  fon  of  the  deceafed  A,  do 
hereby  make  and  conftitute 

and  each  of  them,  joihdy 
and  feverally,  to  be  my  procurators  and  attor- 
nies,  with  full  power  and  authority  to  them,  for 
me,  and  in  my  name,  to  purchafe  brieves  furth  of 
his  Majefty*s  Chancery,  and  to  procure  me  duly 
and  lawfully  ferved  heir  to  the  faid  B,  my  father— 
{pr^  where  the  service  is  for  the  purpose  of  carrying 
right  to  an  unexecuted  procuratory  or  precept  in  a 
deed  destined  to  a  certain  series  of  keirSy  the  pro- 
curatory will  be  expressed  in  this  way — "  To  pro- 
"  cure  me  duly  and  lawfully  ferved  neareft  heir 
''  of  provifion  in  general  to  the  faid  A,  my  fa- 
f.       "  ther,  in  terms  of  a  difpofition,  of  date  , 

f*  granted  by  to  my  faid  father, 

«  and 


TROCURATGRY  FOR  EXPEDING  SERVICE.     .503 

^^  and  the  other  heirs  of  provifion  therein  men-  ' 
,**  tioned  : " — (or,  wh^e  the  object  is  to  take  up 
an  unexecuted  procuratory  or  precept  of  sasine  in 
an  entail,  an  example  mil  be  found  under,  the 
head  of  Entails,  in  the  section  which  treats  of 
the  Renewal  of  the  Right  in  tJie  Heir  of  Entail, 
page  257.) — and  to  procure  fuch  fervice  retoured 
io  Chancery;  And  thereupon,  and  upon  all 
and  fundry  the  premifes,  to  afk  and  take  inftm- 
raents  and  documents,  and  generally  to  do  every 
jpther  thing  in  relation  thereto,  which  I  could  do 
myfelf,  if  prefent;  ratifying  hereby^  ^and  ap- 
. PROVING  of,  whatever  my  faid  procurator  fliall 
4awfully  do,  or  caufe  to  be  done  in  the  premifes; 
And  I  CONSENT  to  the  registration  hereof  in 
the  books  of  Council  and  Seflion,  or  others  com- 
petent, therein  to  remain  for  prefervation ;  and^ 
for  that  purpofe,  constitute 

my  procurators,  &<;. 
Jn  witness  whereof,  &c. 


The  firft  ftep  is,  to  take  out  a  brieve  from 
Chancery ;  which  is  done  by  lodging  a  note 
with  the  clerks  in  Chancery,  ftating  to  what 
Judge  the  brieve  is  to  be  diredled ;  the  names, 
delignations,  and  relationfliip  of  the  parties  ^ 
and  the  charadler.  of  the  fervice,  whether  it  be 
^'  as  neareft  and  lawful  heir  to  the  deceafed ; " 

I  i  4  or^ 


5^4  fOMLH  OF  THE  fiaiBV£, 

or,  ^  as  neareft  and  lawful  heir  of  provifion 
**  in  general  under  fuch  a  deed.  *'  The  brieve 
of  the  general  fervice  may  be  directed  to  any 
Judge  ordinary.     It  runs  in  thefe  terms. 


Brieve  directed  to  tike  Judge  Ordinary  Jbr  eapedf 

mg  a  General  Service. 

Georgius,  Dei  gratia, ^itamiiarum Rex,  Fideir 
que  Defenfor,  Yicecomiti  et  baliiris  fiiis  de 
8ALUTEM  :  Mandamus  yobis  et  prpecipimus,  qoa- 
tenus  per  probos  et  fideles  homines  patriae,  per 
quos  rei  Veritas  melius  fciri  potertt,  magno  facrar 
mento  interveniente,  diligentem  et  fidelem  inqui- 
fitionem  fieri  faciatis,  p£  qvibus  TERRiset  annuis 
redit.  qum  pertinen.  quoad.  A,  pater  P,  latoris 
preefentiuin,  obiit  ultimo  yeftit.  et  faiit.  ut  de  feo? 
do,  ad  fidem  et  pacem  noftram,  infra  did.  vice? 
comitat.  et  fi  di£t.  B  fit  legitimus  et  propinqui- 
or  haeres  did.  quond.  A,  fui  patris,  de  did.  terns 
et  annuis  redit.  cum  pertinen.  et  si  fit  legitime; 
aetatis;  £T  quantum  valent  did.  terra:  et  ^nnm 
redit.  pum  pertinen.  nunc  per  annum  ;.  bt  quan« 
turn  yaluerunt  tempore  pacis  j  n^  quo  tenentur ; 
PER  QUOD  fervitium  tenentur,  et  in  cujus  mani- 
bus  nunc'funt,  qualiter,  per  quenii  ob  quani 
caufam,  et  a  quo  tempore  j  et  quod  per  did.  in- 
guifitionem  diligenter  et  fideljter  fad.  efle  invener 

nm 
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ritis  fttb  figilUs  veftris,  et  figillis  eorum  qui  dift. 
inquifttioni  intererint  faciend.  ad  capellam  noflram 
tnittatis,  et  hoc  brevi  tefte  meipfo.    Apud  £din>% 
BURCOM,  die  menfis  ,  regnique 

noftri  a&no  « 

MvecuUon  written  on  ffw  hack  of  the  Brieve^ 

Upon  the  day  of  years,  bekig 

a  market  day,  and  at  market  time,  J,  L  M,  flic« 
riff  officer,  by  virtue  of  the  within  written  brieve, 
and  at  command  of  the  iheriJSf  depute  of  the  ihe- 
riffdom  of  ,  pafTed  to  the  market  crofs  of 

,  head  burgh  of  the  faid  (heri£fdom ;  and 
there,  after  crying  three  feveral  oyefles,  making 
open  proclamation  and  pubh'c  reading  of  the  faid 
brief,  in  his  Majefty 's  name  and  authority,  and  in 
name  and  authority  of  the  faid  iherifF  depute,  I 
lawfully  proclaimed  the  fame  to  be  ferved  before 
him  or  his  fubftitute  in  the  (court  house,  SgcS)  up- 
on the  day  of  next  to  come, 
in  the  hour  of  caufe ;  and,  for  that  effed,  I  law- 
fully fummoned,  warned  and  charged,  all  per* 
fons  having  or  pretending  to  have  incereft^  in  the 
faid  matter,  to  compear,  day,  hour  and  place 
forefaid,  to  hear  and  fee  the  fervice  of  the  faid 
brief,  or  to  objed  thereto ;  with  certification  as 
effeirs.  This  I  did,  after  the  form  ^nd  tenor  of 
the  faid  brief,  and^  warrant  of  the  fheriff,  in  all 
jpoints }  a  jufl:  copy  of  which  brief,  with  a  note 

of 
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cf  citation  to  the  above  effect,  I  affixed  and  Uft 
on  the  market  crofs  ;  which  copy  was  fubfcribed 
Hby  me,  bore  the  date  hereof,  and  contained  the 
names  and  defignations  of  the  following  perfons 
hereto  fubfcribing  with  me,  witnefles  fpecially 
called  and  required  to  the  premifes,  &c. — (^Signed 
by  the  qfficer^  and  ly  the  two  mtnesses.) 


Proceedings. 

Fifteen  days  muft  elapfe  before  the  (ervice 
can  proceed.  After  that  period,  the  brieve  and 
executions  being  produced  in  Court, .  the  pro- 
curator craves,  that  the  brieve  may  be  remitted 
to  an  Inquefl ;  and  fifteen  jurymen  having 
been  procured,  or  gathered  from  the  perfons  in 
Court,  they  are  impannelled ;  and,  having  gi- 
ven their  os^ths  that  they  fhall  be  faithful,  and 
return  a  true  verdi£t,  they  chufe  one  of  their 
members  to  be  Chancellor  of  the  Jury :  this  e- 
leftion  is  made  by  the  majority  of  votes.  The 
judge  then  takes  the  oath  of  the  officer  (by 
whom  the  brieve  was  executed),  that  he  truly 
executed  the  brieve  in  terms  of  his  execution, 
as  well  as  the  oaths  of  the  witnefles,  that  they 
were  prefent,  &c. ;  the  forms  of  which  will  be 
more  minutely  explained  in  the  fervices  before 

I  the 


r 
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the  macers4     The  clerk  of  Court  thai  prefents 
the  claim.  * 

Oaim  in  a  General  Service. 

Honourable  persons  and  good  men  of  ik^- 
QUEST,  I,  B,  eldeft  lawful  fon  of  A,  say  unto 
your  Wifdoms,  That  the  faid  A,  my  father,  died 
at  the  faith  and  peace  of  our  Sovereign  Lord  the 
King ;  and  that  I  am  nearefl:  and  lawful  heir 
in  general  to  the  faid  A,  ray  father ;  and  that  I 
am  of  lawful  age. 

Herefore  1  befeech  your  Wifdoms  to  ferve 
and  cognofce  me  nearefl:  and  lawful  heir  in 
general  to  my  faid  deceafed  father,  and  caufe 

your 

\ 

*  It  is  sometime^  requisite  to  obtain  a  commission  for  ex- 
amining the  witnesses  of  the  propinquity ;  in  which  case, 
a  petition  will  be  presented  to  the  Judge»  in  tliis  form. 

Unto  the  Honourable  the  Magistrates  of  Canongate, 
The  PETITION  of  B ; 

That  your  petitioner  has  obtained  a  brief  from  his  Ma- 
jesty's Chancery,  directed  to  your  Honours,  for  serving  him 
nearest  and  lawful  heir  to  the  deceased  A,  his  father  ;  but, 
in  respect  the  witnesses  for  proving  his  propinquity  reside  at 
a  distance,  and  cannot  conveniently  attend  your  Honours 
at  the  time  of  the  service, — 

May  it  therefore  please  your  Honours  to  grant  war- 
rant and  commission  to  W.  S. 
or  ,  to  take  the  oaths  and  depositions 
of  such  habile  witnesses  as  the  petitioner  i^all  find 
it  necessary  to  adduce  in  proof  of  his  propinquity ;  . 
and  to  report  tlie  same  to  your  Honours. 

According  to  Justice,  &c. 
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your  clerk  of  court  to  retour  my  fervice  ta 

his  Majefty*8  Chancery,  under  your  feals. 

According  to  Justice,  and  yoor 

Wifdoms'  anfwer. 

Signed  by  tiie  clamant  or  Ids  numdabxry. 

Claim  in  a  general  Service  as  Heir  qfProdm. 

Honourable  persons,  and  good  men  of  in- 
quest, UNTO  your  Wifdoms  says  B,  eldcft  law- 
ful fon  of  the  deceafed  A,  That  the  faid  deceafed 
A,  my  father,  died  at  the  ^th  and  peace  of  our 
Sovereign  Lord  the  King ;  and  that  I  am  eldeft 
fon,  and  alfo  neareft  and  lawful  heir  of  provifion 
in  general  to  the  faid  A  my  father,  by  virtue  of, 
and  in  terms  of  a  difpofition,  of  date  > 

granted  by  to  the  (aid  A  my  father, 

and  to  the  heirs  male  of  his  body,  and  the  other 
heirs  of  provifion  therein  defcribed  j  and  that 
I  am  of  lawful  age. 

^£REFORE  I  befeech  your  Wifdoms  to  ferve 
and  cognofce  me  nearefl:  and  lawful  heir 
pf  provifion  in  general  to  the  faid  A  mj  fa- 
ther under  the  faid  difpofition,  and  to  caufe 
your  clerk  of  court  to  return  my  fervice  to 
his  Majefty's  Chancery,  under  your  fcals. 
According   to    Justice,   afld  your 
Wifdoms*  anfwer. 
Sometimes  the  deed  is  mc»e  fully  narrated 
in  the  cl^dm  j  but  it  is  fufficiently  accurate  to 
(late  it  in  the  manner  done  here,    . 


' 


: 
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Proceedings. 

The  claim  Is  read ;  and  all  entitled  to  objeft 
are  called  by  the  officer  in  thefe  terms ;  *  Oyes ! 

*  oyes !  oyes !     If  there  be  any  perfon  or  per- 

*  fons,  who  have  any  thing  to  objed  s^ainft  the 

*  fervice  of  the  Jjrieve,  purchafed  forth  of  our 

*  Sovereign  Lord's  chancery  by  B,  for  cognof- 
^  cing  him  neareft  and  lawfol  heir  of  the  de- 
^  ceafed  A  his  father^  let  them  come  forth,  and 

*  they  fhall  be  heard ;  once,  twice,  thrice.  * 
It  is  at  this  period,  that  the  obje£tor  ought  to 
appear,  and  date  his  objeftions ;  or,  fhouid  they 
be  overruled,  he  may  produce  the  advocation, 
whiqh  he  will  have  prepared.  But  no  objedor 
appearing,  the  procurator  for  the  claimant  takes 
inftruments  in  the  hands  of  the  clerk  of  Court, 
and  protefls  againft  all  not  compearing,  and  that 
filencemaybe  enjoined  them  for  the  foture :  The 
claim  is  then  read,  and  the  evidence  produced  by 
which  the  propinquity  is  proved;  *  the  officer  a- 

gain 

*  Where  it  Is  a  service  as  heir  of  provision  in  general)  the 
deed  containing  the  destination  must  be  jKoduced  to  the 
jury ;  and  this  will  be  expressed  in  the  notes  or  act  of  service 
made  up  by  the  clerks }  and  it  is  now.  the  common  and  the 
safe  practice  to  state  the  fact  in  the  retoury  which  ought  al» 
ways  to  be  a  copy  of  the  claim^ 
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gjun  warns  thofe  having  any  thing  to  obje<3:,that 
if  they  do  not  appear,  the  brieve  will  be  fervei 
After  this,  the  jury  are  called  by  the  clerk,  and  the 
queftion  put,  *  ferve  or  not  ?  *  and  the  majority  of 
the  jury  having  voted  to  ferve  the  claimant,  in- 
ftruments  are  again  taken  by  tlie  procurator  in 
the  hands  of  the  clerk  of  Court :  A  verdift  is  made 
out,  and  figned  by  the  chancellor ;  and  the  fheriff 
interpofes  his  authority,  which  he  figns. 

In  this  tnanner,  the  fervice  is  completed; 
notes  of  it  are  preferved  in  the  fervice  book  by 
the  clerk  of  Court ;  and  a  .retour  is  made  up 
therefrom,  and  lodged  in  chancery. 


Minute  of  Service  preserved  in  the  Service  Booh 

by  the  Clerk  to  the  Service. 

Curia  vicecomitatus  de  ,  tenia  in 

per  O,  yicecomitem  dift,  vicecomitatus  fpecia- 
aliter  conftitutum,  die  menfis  , 

anno  Domini 

Curia  legitime  affirmata. 

Anent  the  brief  direfted  furthof  his  Majefty's 
chancery,  for  ferving  B^  ekieft  lawful  fon  of  th« 
deceafed  A,  nearefl  lawful  heir  in  general  to  the 
faid  A  his  father,  (or  ^  nearefl  and  lawful  heir 
*  of  provifion  in  general  to  the  fdd  A  his  fa- 

^  tbef. 


r 
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^  ther,  by  virtue  of,  and  in  terms  of  a  difpofition 

*  of  date  ,  granted  by  to  the  faid  A  and 
^  the  heirs  male  of  his  body,  and  the  other  heirs  of 

*  provifion  therein  particularly  expreifed.  *— (/< 
"mil  be  observed^  that  this  part  must  be  regulated  by 
the  words  of  the  claim) — dated  the         day  of 
laft,  executed  at  the  market  crofs  of  ,  head 
burgh  of  the  faid  fheriffdom,  on  the            day  of 

,  by    '  iheriflf  officer,  before 

thefe  witneflfes 

•  Compeared  M  as  procurator  for. 
the  faid  claimant,  in  virtue  of  a  written  procura- 
tory  figned  by  him,  dated  ;  and 

craved^  that  the  faid  brief,  claim,  and  inftruftions 
thereof,  might  be  remitted  to  the  knowledge  of 
an  inqueft,  viz.— (fere  the  names  of  the  inquest 
mil  be  inserted) — which  perfons  of  inqueft  being 
fblemnly  fwom  by  the  faid  iheriff  depute,  they 
eleded  the  faid  P  to  be  their  chancellor ;  and 
they  having  coniidered  the  brief  and  claim,  and 
and  having  deponed  affirmative 

to  the  propinquity  mentioned  in  the  brief  and 
claim,  they  ferved  and  cognofced  the  faid  B 
neareft  and  lawful  heir  in  general  to  the  faid  de- 
ccafed  A  his  father,  {pr^  they  ferved  and  cog- 
nofced the  faid  B  neareft  and  lawful  heir  of  pro- 
fion  to  the  faid  A  bis  father,  as  faid  is),  conform 
to  th«  faid  brief,  .claim,  and  inftru£tions  thereof, 
in  all  points  \    upon  which  the  faid  procurator 

took 
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took  inftruments  that  none  compeared  to  ob- 

Signed  by  the  Chancellor. 

The  fiierlff  interpofes  his  authority  to  the  pre* 
miffes. 

Signed  by  Ae  Sheriff, 

The  retoiir  made  up  by  the  clerk  from  thefe 
miauteS)  is  ia  thefe  terms. 

jRetaur  of  a  General  Service. 


Ha^  inquiiitib  fada  fiiit  in  caria  Ticecomita- 
tns  de  9  coram  honorabili  viro  P,  vice- 

comiti  did.  vicecomitat.  die  menfig 

9  anno  Dorhini  ,  per  hoi  probos  et  fi- 

deles  patriae  homines  fubfcript.  y\z.^^here  ike 
names  ttf  the  jury  are  insertedy^'f^i  jurati  dicunt, 
magno  facramento  intervenientey  quod  quondam 
A)  pater  B,  latoris  praefentiom,  obiit  ad  fidem  et 
pacem  S.  D.  N.  Regit :  £t  quod  did.  B  eft  le- 
gitimus  et  propinquior  haeres  did.  quond*  A,  fui 
patris ;  et  quod  eft  legitima^  aetatis.  In  Cujus 
KEi  TESTIMONIUM^  figilla  quorundam  eorum,  qui 
did.  inquifitioni  intererant^  cum  brevi  S.  D.  N» 
Regis  dired.  intus  claufo ;  una  cum  figillo  et  fub« 
fcriptione  derici  did.  vicecomitatus  fimt 

appenfa  die  menfis  ,  anno  Do« 

mini  praefcript. 

Signed  by  the  clerk  qf  Court 

The 
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The  re  tour  given  out  by  Chancery  fubjoins 
to  the  copy  of  the  retour  the  following  certijf 
liicate. 

Haec  eft  vera  copia  principalis  retornatus  Ta- 
per prcemif&s  in  cancellaria  S.  D.  N.  Re- 
gis remanen.  Ext.  copiat.  et  collate  per 
ipe  (^  fcribain  Edinburgen.,  fubftitutnni 
honorabilis  viri  R  K^  armigeri,  ejufq.  can- 
cellaria^  dire£toris.  Sub  hac  mea  fubfcrip- 
tioncy  &c. 

(Signed)  Q,  mhst. 

^  The  retour  ^ves  to  the  heir  a  right  to  all  die 
perfonal  and  hmtable  rights  which  were  in  the 
anceflor ;  and  he  may,  under  this  title^  conx"- 
plete  his  right,  by  refigning  on  the  unexecut* 
ed  procuratories,  or  taking  infeftment  on  the 
unexecuted  precepts  which  were  in  the  perfon 
Qf  ^he  anceftor. 


\ 
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Sect.  IL    Op  the  Special  Service.. 

Procuratory  Jbr  Expeding  a  Special  Service:^ 

This  deed  mil  carrespdnd  milj,  the  former  siyle^ 
in  the  general  service^  excepting  in  this  clause 
— -To  PROCURE  me  duly  and  lawfully  serveiv 
neareft'  and  lawful  heir  to  A,  my  father,  (or 
heir  mate  and  of  tailzie  o£  the  faid  A,  my  iatfaer% 
in  ALL  and  whole  the  lands,  teinds,  heritages,, 
annualrents  and  others,  in  which  my  faid  father 
died  lail  veil  and  feifed,  and  to  procure  fuch  fer* 
vice  retoured  to  Chancery ;  and  thereafter  to 
obtain  me  duly  and*  lawfully  ihfeft  and*  feiled  in 
the  faid  lands  and'  eftate ;  ai^d  thereupon,  and 
upon  ail  and  fundry  the  premifes,  kc.^^tke  s^le 
goes  oriy  as  in  the  former  example). 

The  brieve  is  the  iame,  and  it  is  executed 
in  dK>ne  nunner.  TTie  daim  in  the  fpecbl 
fervice  is  in  this  form. 

Claim  in  a  Special  Service. 

Honourable  persons,  and  coot)  men  of  ik« 
QUEST,  I,  B,  immediate  younger  brother-german 
of  the  deceafed^A,  say  pnto  your  Wifdoms,  that 
the  faid  deceafed  A,  my  brother,  died  at  the  faith 
and  peace  of  our  Sovereiga  Lord  the  King,  la(t 

veft 
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Veft  and  feifed,  as  of  fee,  in  all  and  whole  the 
lands  and  barony  of  all  lying  in  the 

parifli  of  V     &c.  and  that  I  am  the  im- 

mediate younger  brother-germai*  of  the  faid  A, 
imd  neareft  and  lawful  heir  of  line — (where  the 
kinds  are  under  a  destination^  add^  and  alfo  heir 
male  and  of  tailzie)  of  the  faid  A  my  brother,  in 
the  faid  whole  lands  and  barony  of 
in  terms  of  a  charter  of  refignation  thereof,  un- 
der the  great  feal,  dated  ,  and  fafine  there- 
on dated  ;  -^C^''  where  there  is  a  destination^ 
add,  whereby  the  faid  lands  are  difponed  to  A  and 
to  the  heirs  male  of  his  body ;  whom,  failingj  &c. 
^^Jitre  the  destination  of  Hie  charter  mil  be  stated^ 
until  it  comes  to  the  claimant^  then  say^  whom  fail- 
ing, to  the  other  heirs  therein  mentioned,  as  by 
the  faid  charter  and  inftruraent  of  fafme  following 
thiereon,  dated  *  and  regiftered  ^ 
will  more  fully  appear) — and  that  I  am  of  law- 
ftil  age ;  and  that  the  faid  lands  are  now.  worth, 
yearly,  the  fum  of  '  — (Jhis  mil  be  the  new  ex- 
ienty  as  appearing  from  a  retour  of  the  lands) — 
and  were  worth  the  fum  of  monejf  forefaid, 
m  time  of  peace — (this  mil  be  filed  up  uith  the 
old  extent ;  and  it  will  be  observed^  that  if  there  he 
nQ  evidence  of  tJie  old  and  new  extent  of  the  tabids 
in  qieestionj  tliese  will  be  struck  according  to  a  rate 
drawn Jrom  a  comparative  view  qf^  the  valued  refits 
and  old  and  new  extents  of  the  neighbouring  lands ^ 
and  the  valued  rents  of  tlie  lands  in  the  retour. 
t  Tlie  proportion  is  ifi  this  way  easily  ascertained, 
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and  ffie  report  of  an  accountant  will  satisfy  Oiejury. 
If  again  the  lands  hold  feu^  this  part  of  the  claim 
mil  run  on  in  these  terms) — *  And  that  the  faid 
^  lands  are  now  worth  the  feu  farm  duties  after 

*  mentioned,  and  were  worth  the  fame  in  time  of 

*  peace;  '—and  that  they  hold  immediately  of 
our  Sovereign  Lof  d  the  King,  and  his  Royal  fuc* 
ceiTors,  in  blench  farm  (or,  *  in  feu  farm,  •)fec 
and  heritage,  for  payment  of — (lure  tJie  redden^ 
doy  as  expressed  in  a  former  citarter  or  retour  of 
Hie  landSf  mil  be  inserted) — and  that  the  faid 
ttrhole  lands  and  others  above  fpecilied,  are,  and 
have  been  in  the  hands  of  our  Savereign  Lord, 
by  reafon  of  non-entry,  ever  fince  the  de^th  of 
the  faid  A  my  brother-german,  which  happened 
on  the  day  of  ,  and  fo  for  the 
fpace  of  years  and  months,  or  there* 
by,  in  default  of  me,  his  neareft  and  lawful  heir, 
not  having  hitherto  profecuted  my  juft  right 
thereto. 

Hereto JiE,  I  befeecb  your  Wifdoms  to  serve 
and  cognosce  me  neareft  and  lawful  heir 
o^  line — (where  there  is  a  destination^  add, 
AND  also  heir  male  and  of  tailzie) — to  the 
faid  A  my  brother-german,  in  the  lands, 
barony,  and  others  above  delcribed,  and  to 
caufe  your  clerk  of  Court  to  return  my  £ud 
fervice  to  his  Majefty's  chancery,  under  th« 
moft  of  your  feals. 

According  to  Justice,  a$tdyour  Wisdoms^ 
oMwer^ 

PR«- 
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Proceedings., 


The  proceedings  in  the  fpecial  fervice  are 
materially  the  fame  with  thofe  in  the  general 
fervice. — ^The  principal  difference  is,  that  the 
jury  (at  leaft  the  Chancellor  in  their  prefence) 
inuft  compare  the  defcription  of  the  lands,  the 
holding,  the  new  and  old  extent ;  and,  for 
this  purpofe,  while  the  clerk  to  the  fervice  is 
reading  the  claim,  the  agent  for  the  claimant 
ought  to  point  out  the  defcription  of  the  lands 
and  holding  in  the  former  charters,  and  the 
old  and  new  extent  in  former  retours,  or  as 
afcertained  by  the  report  of  an  accountant. 
The  propinquity  is  then  proved,  as  in  the  ge- 
geral  fervice,  by  two  witneffes  (who  may  alfo 
be  jurymen) ;  and  their  depolitions  being  tak- 
en by  the  judge,  are  written  on  the  claim  by  v 
the  clerk  to  the  fervice,  and  figned  by  the  judge 
and  by  the  chancellor  of  the  jury. — ^Their  evi-- 
dence  will*alfo  eftablifti  the  period  of  the  non- 
entry,  Thefe  circumftances  pccafion  the  only 
changes  on  the  form  of  proceeding ;  and  I 
pafs  to  the  form  of  the  retour  of  the  Ipecial 
fervice, 

.Kkj  Betour 
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Retour  of  a  Special  Service. 

H^c  iNQUisiTio  fafla  fuit  in  praetorio  burgi 
de  L,  tenta  coram  M*Q^  fubftituto  Mri  G,  advo- 
catiy  viceconritis  deputati  vicecomitatus  de  L,  de- 
cimo  fexto  die  menfis  Aprilis,  anno  Dommi  roil- 
lefimo,  &c.  per  hos  probos  et  fideles  homines  pa* 
triae  fubfcrlpt.  viz.  W,  fcribam  in  Edinburgo  ;  G, 
fcribam  in  L  ;  S,  apothecarium  in  L  ;  B,  mer- 
catorem  ibid. ;  I,  chirurgum  ibid. ;  H,  brafiato^ 
rem  ibid, ;  B,  maximum  balivum  ibid.  ;  G,  fa- 
brum  lignariumibid. ;  L,  piftorem,  B  mercatorem 
ibid. }  W  de  H  ;  S,  caj)illiciarium  ibid. ;  A, 
mercatorem  ibid. ;  D,  mercatorem  ibid. ;  et  H, 
epbippiariiim  ibid.  Qui  jurati  dicunt,  magno 
facramento  interveniente^qtiodquond.  A,  ultimo  de 
,  frater-gcrmanus  immediate  fenior  de  B,  nunc 
de  ,  latoris  praefentium,  obiit  ultimo  veftit.  et 
fafit.  ut  de  feodo,  ad  fidem  et  pacera  S.  D.  N. 
Georgii  tertii  regis,  w  totis  et  integris  terris 
de  cum  pertinen.  earund.,  jacen.  inffa  paro- 

chlam  de  et  dift,  vicecomitatum  de  L,  omni- 
bus  unit^  et  ereS.  in  integram  et  liberam  baroniam, 
vocat.  Baroniam  de  .  fecundum  cartam  refig- 
nationis  ejufd.  faft.  dat,  et  qonceff.  fub  magno  figillo 
Scotiae,  quond.  de  et  haeredibus  maf- 

culis  de  fuo  corpore  procreand.  Quibus  defi- 
ciENTiBUS,  ^c.  feniore  haerede  fasmdia  omnes 
alias  h^redes  portionarias  excluden.,  et  fuccede^^. 
fine  divifione  in  modo  inibi  mentionat.  de  data, 
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&c.  PER <iyAM  c ARTAM  ordiaatum  eft,quod  uniol 
fafina  tunc  et  omni  tempore  futuro  capiend.  peif 
prsedift.  quond.  et  hasredes  fuos  tallias  et 

fucceflbres  aut  aflignatos  fupra  mentionat.,  apud 
principale    mefluagmm  aut  maneriei  locum   de 

J  vel  fuper  fundum  uUius  partis  aut 
portionis  praedid.  terrarum  et  baroniae,  per  trai 
ditionem  terrac  et  lapidis  fundi  pracdid.  terrarum, 
duntaxat,  abfque  ullo  alio  fymbolo,  erit  tam  fuF^ 
ficiens  ac  vaHda  pro  omnibus  et  fingulis  tern's 
aliifque  fupra  mentionat.  cum  pertinen.  crefit. 
m  libera  baronia  nt  praefertur,  quam  fi  particularis 
fafina  fuper  unamquamque  partem  et  portionem 
earund.  per  illos  fufcepta  fuiffet,  non  obftan.  quod 
eadem  terras  difcontiguae,  et  in  diverfis  locis,  pa- 
rochiis  et  jurifdidUonibus,  jacent;  ac  etiam  did. 
carta  PRO visu Met  declarattjm  eft,quod  ha?redes 
talKae  et  fucceflbres  inibi  mentionat,  tenebuntur 
ct  obligabuntur  aifumere,  uti,  et  gcrere  cognomen, 
arma,  et  defignationem  de  ,  tanquam  propria 

fua  arma,  cognomen,  et  xiefignationem  in  omni  ' 
tempore  futuro.    Et  quod  praedift.  B,  nunc  de 
,  eft  frater  germanus  immedia:te  juniot* 
diet,  demortui  A,  ultimo  de  ,  ac  proximus 

et  legitimus  hasres  liniae,  ac  etiam  'haeres  tnafculus 
et  tarlliae  praedift.  quond.  A,  fui  fratris,  in  totis  et 
integris  did.  terris  et  baronia  de  aliifque 

fupra  mentionat.  cum  pertinen.  fecundum  defti- 
nationem  et  ordinera  fucceflionis  ante  rclatam; 
•E  J  QXTOD  eft  legitimae  actatis  j  et  quod  praedift. 

^  k  4  terr« 
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terrac  et  baronia  de  con^preheaden. 

I>articulares  terras  fupra  mentionat.  cum  pertinen* 
nunc  valent  per  annum  fummam 
monetae  Scotiae,  et  valuerunt  tempore  pacis  fum« 
mam  monetse^prsedid. ;  et  quod  Talua- 

tos  reditus  illius  partis  did.  terrarum  et  baronia& 
de  ,  jacen.  infra  did.  parochiam  de 

,  per  quani  fubjedse  funt  folvere  regiam 
taxationem,  vulgo  lie  King^s  cess  or  land  tor,  ex- 
tendit  ad,  &c«  £T  quod  prasdid..  terras  et  baro- 
nia de  ,  comprehenden*  ut  did.  eft,  cum  per- 
tinen.,  perprius  tenebantur  de  S.  D«  N.  Rege  in 
taxata  warda,  et  nunc,  virtute  adi  Parliament! 
anno  vigefimo  Georgii  fecundi  Regis,  intitulat. 
*'  Ad  for  taking  away  the  tenure  of  ward  hold- 
ings in  Scotland,  and  for  converting  the  fame 
into  blanch  and  feu  holdings, ''  &c.  immediate 
tenentur  in  capite  de  did.  S.  D.  N.  Rege  et  fuc- 
ceiToribus  fuis  fuperioribus  earundem,  in  libera 
alba  firma  et  bsereditate  in  perpetuum,  pro  annua 
folutione  uniu3  denarii  monetae  Scotiae,  apud  fef- 
tumPentecoftes,  nomine  albas  firmae  divorias,  fi  pe« 
tatur  tantum }  et  quod  did.  terras  ac  baronia  de 

,  comprehenden.  yt  ante  did.,  cum 
per  tinen.,  fuemnt  et  nunc  funt  in  manibus  S.D.N. 
Regis  continuo  a  deceiTu  did*  A,  <]ui  obiit  quar- 
to die  mehfis  Decembris  ultimo  elapfi,  ratione 
non  introitus,  nu^c  per  fpatium  quatuor  men- 
fium  et  duodecem  dierum,  aut  eo  circa,  in  de- 
fedu.  did.  B9  ejus  juf^i  h^predis  in  did*  terris  et 
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baronia  cum  pertinen.  jus  fuum  huccufque  mini* 

me  profequen.     In  cujus  rei  teftimonium,  figilla 

xnajoris  partis  perfonarum  ante  nominat.  qui  di^*  . 

inquifitioni  intererant,   una  cum  brevi  in  prac-» 

miflis  diredl.  inclufo,  et  fub  figillo  did.  vicecomi- 

tis  fubftituti,  ac  cum  fubfcriptione  L,  notarii  pu- 

blici^  ac  clerid  deputati  did.  vlcecomitatus  de  L^ 

ac  clerici  faujus  curiae  defervitionis  ante  did.  fiint 

appenfa. 

(5/c  subscTk)    Ly  CI.  Dq)« 

Haec  eft  vera  copia  principalis  retornatu* 
fuper  praemifTis  in  canceliaria  S.  D.  N. 
Regis  remanen.  ExU  copiat*  et  collat.  per 
me  D  R,  fcribam  Edinburgen.^  fubftitu* 
turn  honorabilis  viri  R  K,  armigeri,  ejufque 
cancellariae  diredoris.  Sub  hac  mea  fub- 
fcriptione, &c. 

JD  22,  Subft- 

la  this  manner,  the  charaSer  of  heir  in  the 
fubjedts  fjpecified  in  the  fervice  is  completed ; 
but  no  right  to  thefe  fubjeds  is  veiled  in  the 
heir  without  laline.  We  have  fuppofed  the 
lands  to  be  held  of  the  Crown ;  and,  in  that 
cafe,  a  precept  is  iflued  from  Chancery  for  in* 
fefting  the  heir.  But,  when  the  lands  hold  of 
a  fubjed,  the  heir  may  either  obtain  from  the 
fuperior  a  pf ecept  of  clar^  conjlat^  or  compel 

hixq 
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him  to  grant  it  in  the  manner  which  will  ht 
afterwards  explained ;  or,  even  without  a  fer- 
vice  at  all,  the  fubjedi  fuperior  may  give  a 
precept  of  clar€^  the^  fafme  on  which  will 
complete  the  tide  of  the  heir  to  the  lands. — 
I  proceed  at  prefeot  with  the  precept  from  the 
Crown, 


Precept  on  tlie  foregdng  Retour^ 

G£OR6ius,Dei  gratia,  MagnaeBritanmae,Fran« 
ciae  ctHiberniae,Rex,FideiDefenfor,  vicecomiti 
et  BALivis  suis  de  L,  salutem  :  Quia  per  inqui- 
iitionem  de  mandate  noftro  per  vos  fa£tam,  et  ad 
capellam  noflram  retomatam,  compertum  eft^ 
QUOD  quondam  A,  uldmo  de  ,  frater  ger- 

manus  immediate  fenior  de  B,  nunc  de 
latoris  praefentium,  obiit  ultimo  veftitus  et  fafitus 
ut  de  feodo,  ad  fidem  et  pacem  noftram,  Ik  totis 
et  iNTEGRis  terris  de,  &c.  jacen.  &c.  omnibus 
unit,  et  ere£t.  in  Uitegram  et  liheram  baroniam, 
vocat.  Baroniam  de  ,  fecundum  cartam  re- 

fignationis  ejufd.  fad.  dat.  et  conceiT.  fub  magno 
(igillo  Scotiae,  quond.  de  ,  et 

faaeredibus  mafcuHs  de  fuo  corpore  procreand. 
QuiBus  deiicientibus',  &c.  feniore  haerede  faemella 
omnes  |alias  haeredes  portionarias  excluden.,  ec 

lucceden,  fine  divifion^  in  mode  inibi  mentionat. 

•  •        • 
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de  data,  *&c.  Per  qtjam  cartam  ordinatum  eft, 
quod  unica  fafina  tunc  et  omni  tempore  future 
capiend.  per  praedid.  quondam  et  hac- 

redes  fuos  tallias  et  fucceflbres  aut  aflignatos  fu- 
pra  mentionat.,  apud  principale  meffuagium  aut 
imaneriei  locum  de  ,  vel  fuper  fundum 

uUius  partis  aut  portionis  prasdid.  terrarum  et 
baronise,  per  traditionem  terrae  et  lapidis  fundi 
praedift.  terrarum,  duntaxat,  abfque  uUo  alio  fym- 
bolo,  erit  tarn  fufficiens  ac  valida  pro  omnibus  et 
fingulis  terris  aliifque  fupra  mentionat.  cum  per- 
tinen.  ereft.  in  libera  baronia  ut  pracfertur,  quam 
fi  particularis  fafina  fuper  unamquamque  partem 
et  portionem  earund.  per  illos  fufcepta  fuiflet,  non 
obftan.  quod  easdem  terras  difcontiguae,  et  in  di- 
verfis  locis,  parochiis  et  jurifdiflionibus,  jacent ; 
AC  ETiAM  dift.  carta  provisum  et  declaratum 
eft,  quod  hceredes  talljae  et  fucceflbres  inibi  men- 
tionat. tenebuntur  et  obligabuntur  aflumere,  uti 
et  gerere  cognomen,  anna  et  defignationem  de 

,  tanquam  propria  fua  arma  cognomen 
ct  defignationem  in  omni  tempore  futuro  ;  ET 
QUOD  praedift.  B  eft  legitimae  sfetatis  j  et  qrjoD  de 
nobis  in  capite  immediate  tenentur  :  Vobis  pr^* 
ciPiMUS  et  MANDAMUS,  quatcnus  praefato  B,  nunc, 
de  ,  vel  fuo  certo  aSomato,  latori  pr^- 

fentium,  fafinam  earundem  jufte  haberi  faciatis 
fine  dilationc,  falvo  jure  cujuflibet ;  ac  capiend. 
6ECURITATEM  de  monetae  Scotiac,  per  dupli- 

fationem  aJbae  firmae  divoriae  praefat.  terrarum  ct 

baroniac 
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baronise  de  ,  comprehenden.  et  jacen. 

ut  prasfertur,  in  terminis  adi  Parliamenti  vigefimo 
anno  regni  noftri^  intitulat.  *  ^  An  acty '  8gc.  nobis 
dd>itis ;  et  hoc  nullo  modo  omittatis ;  prsefentibus 
poft  proximum  terminum  minime  valituris ;  tefte 
meipfo,  APUD  EDiNBURGUM,  vigefimo  quinto  dip 
meniis  Aprilis^  regnique  noflri  anno  trigefimo  ter« 
tio>  1 760. 

Yicecomiti  et  balivis  fuis  de  L,  pro  B  none 
de  ,  fratri. 

{Signed)        J  R^  Dept. 

Same  foUcfwing  on  the  foregcmg  Frecept.  • 

In  Dei  nomine,  amen.  Per  hoc  praefens  publi* 
cum  inftrumentum,  cunftis  pateat  evidenter  et 
fit  Dotiim }  (^oD  anno  Domini  millefimo  feptin« 
gcBtefimo  fezagefimoy  meniis  vero  Maii  die  qoinco, 
regniqae  S*  D.  N.  Georgii  Secundi,  Dei  gratia, 
Magnse  Britanniae,  Franciae,  et  Hiberniae,  Regis, 
Fideique  Defenforb,  trigefimo  tertio  ;  in  mei  nota* 
lit  public!  et  tedium  fubfcribentium  praefentia^ 
perfonaliter  comparuit,  fuper  folum  et  fundum 
terramm  de  ,  partem  terrarum  et  ba- 

jroniae  de       *  ,  honorabilis  vir  J  M^C^de  B, 

fttbftitutus  magidri  J  C,  advocati,  vicecomitis  de- 
patati  vicecomitatus  de  L,  cum  difcreto  viro  J  S, 
fcriba  *in  ^dinburgo,  a^ornato,  et  in  nomi<ie  B, 
nunc  de  9  fratris  germani  immediate 
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junioris  demortuo  A,  ultimo  de  ,  prokl*^ 

mi  et   legitimi   hasredis  linias,  ac  etiam  hacredis 

mafcull  et  talliae  praedid:.  quondam  A,  fui  ffa^ 

tris  ;  HABENs  et  in  fuis  manibus  teneiks  quoddam 

prs&ceptum  faflnas  e  cancellaria  S.  D.  N«  ad  et  in 

favorem  prsenominati  B,  fa£lum,  datum  et  am* 

ceifum,  et  ad  praedi&um  vicecomitem  deputatuta 

et  tfalivos  fuos  diredt.  pro  faiina  prsedifb.  B,  taa« 

quam  hasredi  liniae,  ac  etiam  ha:redi  mafculo  et 

talliae  prsedid.  A,  ejus  fratfi  germano,  dandr.,  de 

TOTis  et  iNTEGRis  teiris  de  ^  &c.  omnibus 

unit,  et  ereft.  in  integram  et  liberam  baroniam, 

vocat.  Baroniam  de  ^  ut  in  eodem  prae- 

cepto  fafms,  de  data  poftesi  fpecificat.,  latius  cond<- 

jpetur;  quodqitidem  PR-ffiCEPTUM  sasinje  pnc- 

diflus  actornatus,  in  nomine  prefat.  B^  nunc  de 

,  prefentavit,  exhibuit  et  deliberavit  did.  vice* 

comiti  fubftituto^  ilium  humiliter  requirens,  quate- 

nus  pro  executione  did.  praecepti  fafinas  debite 

fiendi,    fecundum    tenorem  ejufdem  procederet, 

quis  vero  vicecomes    fubftitutus   difhim  prarce* 

.  ptum  fafinse  in  manibus  recepit,  et  mihi  nota- 

rio  publico  fubfcribenti,  pei;|egendum,  publicaiv- 

dum,  et  aftantibus  teftibus  in  vulgari  fermone  expo- 

nendum,  tradidit  et  .deliberavit ;   quod<^id£M 

feci  et  cujusQuiDEM  prascepti  fafmae  tenor  fequi« 

tur,  et  eft  talis/  Georgius,'  &c. — (here  the  forego^ 

ing  precept  was  verbatim  inserted) — Post  cujus- 

QuiDEM  praecepti  faiinae  prseledionem,  et  aflanti* 

bus  teftibus  vulgari  fermone  expoiitionem,  prae- 

did. 
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di£t.  vicecomes  fubftitutus,  virtute  did.  praecepti 
fafms  et  fui  balivati  officii  inibi  fibi  commifli^ 
(latum  et  fafinam  hsreditariam,  partter^  et  pofleT- 
rionein9realein,aduaIem,etcorporalem,  totarum 
et  INTEGRARUM  terraruoi  et  baronia?  de  , 

aliorumque  fupra  mentionat*  cum  pertinen.,  prx- 
nominato  B,  per  terrae  et  lapidls  fundi  did*  ter- 
rarum  et  baronia?  de  ,  in  manibus  did* 

aftornati,  et  in  nomine  did.  B,  ibidem .  perfonali- 
ter  praefentis  et  accipientis,  ut  uilis  eft,  traditionem 
et  deliverationem,  fecundum  tenorem  did.  pras- 
cepti  faiinse  fupra  infert.  dedit,  tradidit, '  contnlit 
pariterque  deliberavit.  Super  quibus  omnibus 
et  SINGULIS  prsemiffis  prasdid.  adomatus,  et  in  no- 
mine did.  B,  hoc  pra^fens  publicum  inftrumen- 
tam,  feu  plura  publica,  inftrumenta,  fibi  fieri  pe- 
tiit.  Acta  erant  hjec  fuper  fundum  did.  ter- 
rarum  de  ,  partem  did.  terrarum  et 

baronios  de  ^  horas  inter  decimam  et 

undecimam  ante  meridiem,  aut  eo  circa,  fub  anno^ 
die  menfis,  anno  regnique  Regis  qtubus  fupra; 
prasentibus  ibidem  et  ,  teftibus  ad 

praemiifa  fpecialitet  rogatis^  et  requifitis. 

This  fafme  is  clbfed  by  the  notary's  docquet 
in  common  form ;  only  that  he  adds  to  his 
defignation,  *  Ac  clericus  deputatus  vice- 
comitatus  de  L  j*  and  none  but  the  fheriff 
clerks  can  be-  notaries  to  fafines  iffued  on 
precepts  for  infefting  an  heir  in  lands 
held  of  the  Crown. 

It 
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It  is  this  fafine  which  fully  vefts  the  proper- 
ty of  the  lands  in  the  heir  ;  and  it  will  be  obr 
ferved,  that  the  fafine  muft  be  taken  before  the 
term  next  after  its  date,  as  it  is  to  that  term  only, 
that  the  warrant  of  infeftment  extends*  Should 
the  time,  by  any  miftake,  be  allowed  to  elapfe, 
a  new  precept  muft  be  obtained  from  the  Chan-> 
eery,  in  which  the  duties  will  be  calculated  up 
to  the  new  term ;  to  which,  in  like  manner,  the 
execution  of  the  warrant  is  confined* 


Service  before  the  Macers- 

Before  leaving  this  divifion  of  our  fubje^t, 
however,  it  may  beproperto  oWerye,  that  where 
•lands  lye  in  different  counties,  (which,  in  the 
common  cafe,  would  render  a  fervice  for  each 
coimty  requifite),  it  may  be  advifeable  to  apply  ^ 
to  the  Court  of  Seflion  for  a  commiflion  to  the 
macers  of  Court,  as  flieriffs  in  that  part^  which 
will  enable  the  heir  to  complete  his  title  to  the 
lands  by  one  fervice :  The  different  forms  in 
the  fervice  before  the  macers^  and  fuch  varia- 
tions as  take  place  on  the  forms  we  have  had 
occafion  to  confider,  ftiall  be  ftated.     The  firft 

1  ftep 
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(lq>  is,  to  prefent  a  bill  to  the  Court,  praying 
for  a  warrant  to  obtain  a  commifEon  to  the 
macers^  as  iheriSs  in  that  part. 


Bill  to  the  Courtj  praynigfor  a  Warrant  for  a 

CommiJJion  to  the  Maccrs. 

Mv  Lords  of  Coukcii.  and  Session  :  Unto 
your  Lordfhips  humbly  means  and  shows  B,  eld- 
eft  lawful  fon  of  the  deceafed  A.  that  I  am  to 
purchafe  brieves  furth  of  our  Sovereign  Lord  the 
King's  chancery,  for  ferving  me  neareft  lawful 
heir  in  fpecial  to  the  faid  deceafed  A  my  father, 
in  all  and  sundry  lands,  heritages,  annualrents, 
and  others,  wherein  my  father  died  laft  veft  and 
feifed  as  of  fee,  at  the  faith  and  peace  of  our  bid 
Sovereign  Lord,  lying  within  the  fheriffdoms  oi 

and  refpe&ively :  But 

IN  REGARD  that  feparate  fervices  within  the  faid 
*  different  jurifdi£tions  are  expenfive  and  tedious, 
and  that  feveral  queftions  and  debates  may  arife 
with  reaped  to  ferving  the  faid  brieves,  which  can- 
not fo  well  be  determined  before  the  fheriffs  of  the 
faid  fheriffdoms,  or  their  fubftitutes ;  there- 
fore, neceffary  it  is,  to  have  the  faid  brieves 
ferved  before  your  Lordfhips*  four  ordinary  ma- 

cei's. 


V 
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cers,  or  any  two  of  them,  jointly,  as  the  ftierifEr 
conftituted  for  that  cfeffc,  of  the  faid  fheriffdoras 
of  and  '  ,  and  that  with* 

in  the  Parliament  or  neijr  Seffion  Houfe  of  Edin- 
burgh, as  the  rooft  fit  and  convenient  place,  where 
all  parties  having  or  pretending  to  have  intered, 
may  be  heard,  and  any  doubts  which  may  happen 
to  arife  may  be  bed  refolved  and  determined; 
Therefore  I  befeech  your  Lordfliips  to  grant 
\varrant  to  the  Dlreftor  of  his  Majefty's  Chanceryi 
or  his  Depute^  to  emit  and  direct  furth  thereof, 
a  commiffion  under  the  quarter  feal,  dtherwife. 
called  the  teftimonlal  of  the  feat  to  be  made  ufe 
of .  within  Scotland  in  place  of  •the  great  feal 
thereof,  in  common  form  of  Chancery^  making, 
CONSTITUTING  and  ORDAINING,  the  faid  four 
ordinary  ma'cers,  or  any  two  of  them  jointly,  {he-. 
rifi$  for  that  effed,  of  the  faid  iheriffdoms   of 

and  ^  anH 

GIVING,  granting  and  committing  to  them,  or 
to  any  two  of  theni^  jointly,  as  faid  is,  his  Ma- 
jefty*s  full  power  and  fpecial  command  to  fit  with- 
in the  faid  Parliament  or  New  SefGon-houfe  of 
Edinburgh,  for  ferving  tKe  faid  brieves,  and  for 
that  end  to  receive  and  caufe  duly  proclaim  the 
fame ;  and  to  begin,  affirm,  a^d  fence  Courts, 
One  or  .more,  and,  if  needful,'  to  continue  the 
fame ;  and  to  make,  conftitute  and  ordain  clerks, 
ferjeants,  officers,  dempfters,  and  all  other  necef- 
fary  members  of  Court,  for  whoijl  they  fhall  be 
VOL.  V.  *  LI  .    alifwerable, 
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Hhfwerable,  and  to  caufe  fummon  a  fafficient  num-s^ 
ber  of  perfons  of  inqueft  moft  proper  and  leafb 
lufpeded, .  and  who  bed  know  the  verity  of  the 
matter,  to  appear  accordingly,  and  pafs  upon 
the  inqueft  of  the  faid  brieves,  each  perfon  under 
the  pain  of  40L  Scots ;  and,  generally,  all  and^ 
every  other  thing  reqoifite  and  neceflary,  in  and 
concerning  the  premifes,  to  ufeand  exrerce,  as  fully 
and  freely  as  the  iheriffs  of  the  fakl  (heriffdoms 
might  have  done  therein  themfelves,  refpedively, 
if  the  faid  fervice  had  been  expede  before  them ;' 
and  that' your  Lordihips  may  admit  and  de- 
clar:^  the  faid  Parliament  cir  New  Seflion-houfe* 
of  Edinburgh,  to  be  as  lawftil  and  fuf&cient,  to  the 
tSe&  forefaid,  as  if  the  fame  were  the  ufual  dourr 
f^ace  of  the  refpedii^  head  boroughs  of  the  laid 
flieriffdoms  of  and  ;' 

and  may  likewife  dispense  with  the  time  of  va^ 
cance,  if  any  fuch  fhall  happen  to  be  during  the 
time  of  the  faid  fervice ;  and  to  declare  the  fame 
to  be  equally  good  and  fufficient,  as  if  done  in* 
lawful  time  of  Seffion. 


According  to*  Justice,  &c.- 


Signed  by  a  Writer  to  tlie  Signet. 


DeUv^* 
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Deliverance  on  if le  foregoing  BiU* 

»     • 
Apud  Edinburgum,  dit  i 

Fiat  ut  petitur — ^Difpenfmg  with  the  place  and  time 

of  vacance. 

Signed  by  the  Lord  Ordinary  on 

the  Bills: 

Signed  by  the  Clerk  to  the  BiUs^ 

previous  to  the  subscription  of 

tlie  Judges 

This  bill  requiTCs  no  warranti  and  is  pafled 
of  courfe.  When  it  is  ligned  by  the  Lord  Or- 
dinary, it  becomes  a  warrant  to  the  Clerks  in 
Chancery  to  give  out  a  commiffion  to  the  ma-« 
cers,  which  is  in  this  fotni : 


Commission  to  the  Mai^s. 

.  Georgius,  &c. — Omnibus  probis  hominibus  adi 
quo8  prsfentes  literas  noftrae  pervenerint,  Salutems 
C^Ia  dilediis  nofter  B,  Alius  legitimus  natp  maxi* 
mus  A,  per  ejus  fupplicationem  Qoftri  Concilii  et 
Seflionis  Dominis  porredaih,  expofuit,  Qjjob  bre<& 
via  e  capella  noflra  iiripetraturus  eft,  pro  defervi-)^ 
tione  fui  tanquam  legitinii  et  propinquioris  hasredis 
did;,  demortui  A,  ejus  patris,  in  omnibus  et  sin- 
gulis terris,  hsereditatibus,  aliifque,  in  quibus  o- 

L  1  2  hilt 
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biit  ultimo  veftit.  et  fafit.  ut  de  feodo,  ad  fidem  et 
pacem    noftram,  jacen.   infra  vicecomitatum  de 

.  Et  quia  tediofum  et  fumptud'am 
eflet,  varias  defervitioncs  coram  unoquoqtie  judice 
dift.  vicecomitatuum  deducere,  ct  varia  etdubia 
quaeftiones  oriri  poffint  in  deduftionc  ditt.  fervi- 
tiorum,  quse  non  tarn  facile  folvi  poteriht  coram 
vicecomitibus  didt.  vicecom.  vel  fabftitut.edrum; 
Adeo  necefle  fit  ei  commiffionem  iloftram  fub  tef- 
timonio  figiili  intus  tnentionat.  modo  et  ad  effec- 
tum  fubfcript.  direftam  habere,  quemadmodum  in 
diA.  fupplicatlone  latius  continent ur.      Igitur^ 

fECIMUS,     CONSTITUIMUS    Ct    0RDINAVIM08,  tC- 

noreque  prarfentium  ex  diO:,  Dominorum  delibe- 
ratione,  facimus,  constituimus  et  ordina* 
Mus,  dileftos  noftros  quatuor  clavigeros  ordina- 
rios  coram  did*  Dominis,  vel  quofcunque  eorutn 
duos,  conjuaftim,  vicecomites  noftros  in  hac  par^e 
did.  vicecomitat.  noftri  de  ,  dando^ 

CONCEDENDO   Ct    COMMITTENDO    lis,   Vel   qUlbuf- 

cunqiie  eorum  duobus  con|unftim,  noftram  pk- 
nariam  poteftateia  ct  mandatum  fpeciale,  i^' 
parliament!  rel  novas  feffionis  domum  de  Edjn* 
burgo,  pro  diOi.  brevium  defervitione  fedendi ;  e^ 
ad  hunc  effeftum,  eadem  brevia  recipiendi,  ap«- 
ricndi,  debiteque  proclamari  caufandi ;  curiam  ftu 
curias,  unam  feu  plures,  inchoandi,  affirmandi,  at- 
figendi,  tenendi,  et  quoties  opus  fueric  continu- 
andi  j  clericos,  fcrjandos,  adjudicatores,  omnefque 
alios  officiarios,  et  curiie  membra^  nectflaria,  »- 
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ciendi,  creandi,  conftituendi,  ordinandi,  pro  qui- 
bus  refpondere  tenebuntur;  inqpifitionemperfona-, 
rum  dignarum,  et  minime  fufpedarum,  ad  nume- 
rrnn  fufficientena,  infra  bondas  ct  jurifdiSiones  prae- 
^iOi.  habit^n«  fummonendi,  et  comparere  caufandi 
quamlibet  perfonam,  fub  posna  40  librarum;  et  ge- 
neraliter  omnia  alia  et  fmgula  faciendi,  dicendL, 
gerendi  et  exercendi  quse  in  praemiffis  neceffaria 
fuerint  feu  ppportuna.  Iksuper,  dlQ:. Parliamen- 
ti  vcl  novae  feffionis  domum  burgi  de  Edinburgq, 
adeo  legitimum  ad  efiFedum  prsBdi£L  ac  fi  effet 
praetorium  capitalis  burgi  di£t.  vicecom,  per  prae- 
•fentes  adraittanms;  euraque  loco  et  4:empore  fe- 
fiato,  fi  contigerit,  difpenfamus :  Quare,  univer- 
fis  et  fingulis  quorum  intereft  vel  intereffe  poterit, 
ilride  praecipimus  et  mandamus,  quatenus  did« 
quatuor  clavigeris  ordinariis,  vel  quibufcunque 
corum  duobus  conjundim,  tanquam  vicecomiti- 
^bus  noftris  vicecomitat.  de       -  ,  et  mini- 

ftris  in  omnibus  et  fingulis  praemifla  tangen,  feu 
tangere  valen.  prorapte  pareant,  refpondeant  et 
intendant,  fub  omni  poena  quae  competere  poterit 
in  hac  parte.  Datum  fub  teftin^onio  figilli  per 
Unionis  tradat.  cuftodien.  et  in  Scotia  vice  et 
4oco  magni  figilli  .ejufdeni  uten.  ordinate  Apub 
Edinburgum,  die  ,  regnique 

iiioftri 

Ex    DELIBERATIONE    DoMINORUM    CON- 
CILH  ET  SeSSIONIS. 

L  1  3  Indor-- 


^34 
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Indorsed. 
Script,  et  figillat.  fub  teftimonio  figilli  intm 
mentionar, ;  Cancellariae  Direapre  fubftituto 
fubfcriben.        die 

Signed  by  the  Substitute  Director 
of  die  Chancery. 

% 
Alongft  with  the  commiffion,  brieves  ai? 
given  out,  one  for  each  county  in  which  the 
lands  lye.  The  brief  does  not  change  its 
form ;  and  the  only  alteration  confifts  in  the 
addrefs. 

Brieve  directed  to  tlie  Macers. 

Georgius,  &c.  Dileftis  noftris  quatuor  clavi; 
geris  ordinariis  coram  Dominis  noftri  Concilu  et 
Seffionis,  vel  quibufcunque  eorum  duobus  con- 
jundim,  vicecomitibus  noftris  vicecomitat.  de 
in  hac  parte  fpecialiter  conftitut.  virtute 
commiffionis  fub  teftimonio  figilli  inibi  fpecificat. 
JBalutem,  &Ct  (in  tJie  ordinary  style.) 

This  commiffion  conftitutes  a  new  court; 

'   and  it  is  neceffary  that  the  Judges  fliould  not 

pnly  have  accepted  of  the  commiffion,  but  that 

(hey  fhould  give  theu:  oaths  de  fdeli ;  and  this 
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is  done  in  prefence  of  the  Lord  Ordinary  oa 
the  Bills  ;  of  which  a  minute  is  vmade4n  thk 

form. 


Minute  of  Acceptance  by  Hie  Macers. 

At  ^Edinburgh,  the        day  of 
In  PRESENCE  of  the  Lord  Ordinary  on  the  Bills, 

COMPEARED 

y  the  four  ordinary  macers 
of  Seflion,  who  accepted  of  the  within  commif- 
fion,  and   gave  their  oaths  de  JideU  admnistra^,, 
tiane ;   -whereupon  M  took  inftruments   in  the 
hands  of  ,  one  of  the  depute 

clerks-of  Seflion. 

.  Signed  by  the  Lord  Ordinary  ^  and 
-by  the  Depute-  Clerk  of  Session. 

The  Judges  being  thus  empowered  to  a£t, 
they  proceed  to  name  their  cleric  and  offi- 
cers of  court,  and  to  give  commiflions  for 
executing  the  brieves,  or  perhaps  a  commit- 
fion  to  the  Judge-ordinary  to  take  the  oaths  of 
the  officers  and  witnefTes  by  whom  the  execu- 
tions are  to  be  made,  to  prevent  the  neceffity 
pi  the  perfonal  appearance  of  thefe  people  in 
|;he  court  of  fervice.     Thefe  proceedings,  whic]^ 

Lfl  4  are 
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are  neceflary  for  the  purpofe  of  executing  the 
office  of  judge,  form  the  bufinefs  of  the  fkft 
court  The  fecond  court  is  propferly  the  court 
of  fervice.  I  fhall  therefore  pye  the  forms  of 
the  a£t,  made  up  on  the  proceedings  in  the 
firft  court,  which  vnll  give  a  connected  view 
of  the  proceedings  ;  and  to  this  I  fhdl  fubjoin 
in  foot  notes,  the  forms,*  which  the  proceed- 
ings in  that  court  will  ferve  to  expkdn. 


First  Court  of  the  Service  of  the  Brieves  is- 
sued furth  qfkis  Mqjestifs  Qumcery^  at  ffie  in- 
stance of  5,  Jar  serving  him  Heir  in  Special  b) 
Ms  Father ;  h£ld  mtfun  tfie  Parliament  or 
New  Sessian^House  of  Edinburgh^  in  the  Man- 
ner ajier  mentioned^  on  the  Days  qfier  spectfedi 
viz. 

At  Edinburgh,  within  the  New  Seffion- 
houfe  thereof,  the        day  of 
In  presence  of  O  and  P,  two  of  the  Ordinary 
macers  before  the  Lords  of  Council  and  SefEon, 
compeared  ,  as  procurator 

for.  B,  and  produced  to  the  faid  two  macers  a 
commiffion,  iffued  upon  deliverance  of  the  faid 
Lords,  out  of  his  Majefty's  Chancery,  under  the 

quarter  feal,  dated  ,  conftituing  an^ 

appointing 
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appointing  the  four*  ordinary  macers  before  the 
faid  Lords,  or  any  two  of  them,  to  be  Sheriffs,  in 
that  part,  of  the  iheriffdotes  of 
for  ferving  the  faid  B  heir  in  fpecial  of  A,  his 
father,  in  all  lands,  annualrents,  and  heritages, 
wherein  the  faid  A  died  lad.  veiled  and  feifed,  as 
of  fee,  lying  within  the  faid  refpeftive  Ihfiriff- 
doms,  and  contained  in  the  title-deeds  thereof, 
fpecified  inB's  claim  ;  and,  produced  also  two 
brieves— (or  "mliatever  number  qf  brieves  there  may 
be) — likewife  iffued  out'  of  Chancery,  and  direded 
to  the  faid  four  macers,  or  any  two  of  them,  as 
Sheriffs  in  the  forefaid  fheriffdoms  fpecially  con-* 
ftituted  by  the  faid  commiffion,  whereof  they  had 
accepted,  and  given  their  oath  de  JideU  in  the 
ufual  form,  and  craved  that  they,  as  Sheriffs 
forefaid,  fhould,  in  terms  of  the  commiffion,  name 
the  neceffary  members  of  court,  and  proceed  in 
the  fervice  in  the  ufual  forms ;  which  being  con- 
sidered by  the  faid  two  macers,  and  the  commif- 
fion and  brief  being  read,  they,  as  Sheriffs  fore- 
faid, NAMED  and  appointed  (^  no- 
tary public,  to  be  clerk,  S  to  be  officer,  T  to  be 
dempfler,  for  the  firfl  court  of  the  faid  fervice, 
who  all  made  oath  de  Jideli  administratiorie :  and 
then  the  faid  macers  caufed  the  faid  officers  fence 
the  iirfl  court  of  the  faid  fervice.  *    And  there- 

after, 


♦  This  is  done  by  the  clerk  to  the  service  reading,  and 
die  officer  repeating  after  hinii  as  follows-^"  I  fence  and 
'  •     •  .        **  forbid. 
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AFTER,  they  elc&ed  and  chofe  R,  notary  pubfie 
and  clerk  to  the  fignet,  to  be  clerk;  S  to  be(£» 
ficer,  and  T  to  be  derapfter  of  the  fecond  coBit 
of  the  faid  fervice,  who  were  all  likewife  fwoni 
and  made  faith  de  JideU  admimstraUone ;  avb 
7H£N  the  faid  macers,  as  Sheriffs  foreiaid,  ordam« 
ed  ^nd  gave  commii&on  to  X  and  T,  officers,  td 
proclaim  and  execute  the  forefaid  brieves  at  the 
market  crofles  of  the  f  efpedive  burglis  of 

,  and  9  as  head  burgb 

of  the  fberiffdoms  in  which  the  lands  lye,  on  i 
public  market  day,  betwixt  the  hours  of 
and  ,  In  time  of  open^market,  and  infre- 

fence  of  famous  M'itnefles,  topbe  fenred  within  the 
New  Seflion-houfe  of  .Edinburgh,  upon  the 
day  of  next  to  come,  in  the  hour  of 

caufe,  by  virtue  of  the  difpenfation  contsdned  in 
the  forefaid  commiilion,  conform  to  the  laws  asd 
afts  of  Parliament  made  anent  ferving  of  brieveS) 
in  all  points;  and  aju£o,  the  faid  Judges  ordained 

•(he  faid  officers  to  fummon  a  proper  inqueft  to 

.attend 


**  forbid,  in  our  Sovereign  Lord's  name  and  authority,  and 
f*  of  the  Judges  here  present,  delegated  and  conunissionca 
*f  for  serving  the  brieves  purchased  forth  of  his  Majesty  s 
*'  Chancery,  by  B,  for  serving  him  heir  in  special  to  At 
^«  his  father,  .by  virtue  of  his  Majesty's  commission  granteiJ 
^«  to  them  for  that  effect;  under  the  quarter  seal  or  tesu- 
**  monial  of  the  seal  to  be  made  and  used  in  Scouand  m 
^*  place  of  the  great  seal  thereof;  that  none  presume  or 
*«  take  upon  hand  to  trouble  or  molest  this  Court,  nor  maw 
'*  speech  one  for  another,  without  leave  asked  and  .p^^^ 
f*.  under  the  pain  of  law.  **  • 


f 
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attend  faid  place  and  day,  and  each  perfon .  un- 
der the  penalty  of  40I.  Scots ;  and  likewise, 
the  faid  Judges  granted  and  fubfcribed  a  precept 
jto  the  faid  officers  for  that  effect,  of  this  date,  and 
caufed  deliver  to  them  the  faid  brieves,  to  be  pro- 
claimed accordingly  ;  and  then  the  faid  Judges 
adjourned  the  Court  to  the  .  day  of 
next,  then  to  be  held  in  this  place,  and  continued 
the  fervice  of  the  faid  brieves  to  the  faid  day,  in 
the  hour  of  caufe,  ordaining  all  parties,  having 
in'terefl,  then  and  there  to  attend,  whereof  they 
were  lawfully  warned  apud  acta;  whereupon, 
and  upon  all  and  fundry  the  premifes,  fo  far  as  the 
fame  relates  to  the  firfl  Court  of  the  faid  fervice, 
inftruments  were  taken  in  the  hands  of  R,  clerk 
to  the  fecond  Court ;  and,  fo  far  as  concerned  the 
fecond  Court,  in  the  hands  of  the  f^id  Q^  clerk  to 
the  firft  Court. 

This  is  signed  hy  the  tuo  Macers. 


This  adt  of  Court  gives  a  view  of  the  pro- 
ceedings ;  and  the  following  forms  are  evident- 
ly required. — ^The  inflxuments  taken  by  the 
clerks  of  the  refpedlive  Courts,  on  the  appoint- 
meat  of  the  officers  of  the  different  Courts ;  the 
f ommifEons  to  the  officers ;  the  executions  of 
the  officers  ;  and,  in  certain  circumftances,  the 
commiffion  to  the  Judge-Ordinary  to  take  the 
paths  of  the  officer  and  witnefles. — ^AU  thefe  I 

fhall 
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ihall  throw  into  foot  notes,  that  they  may  not 
Interfere  with  the  zSt  of  the  fecond  Court ; 
which,  taken  alongft  with   that   of  the   firil 
Court,  gives  a  complete  view  of  the  whole    • 
proceedings  in  the  fervice.  * 

Second  Court  of  the  Service  of  the  seoeral  Brieves 
issued  forth  of  Ids  Majesty*  s  Chancery^  andpur^ 
chased  by  ilie  said  JB,  for  serving  him  heir  in 
special  to  A,  his  father^  in  the  lands  or  others 
herein  specified^  continued  to  and  Jield  tins 
day  of  ,  mtliin  the  Parliament  or 

New  Session-house  ofEdinburghy  hy  tlie  before* 
named  four  ordinary  macerSj  before  ike  Lords 
of  Council  and  Session^  as  sfierijffs  of  the  said 
two  several  sheriffdoms  qf  and 

specially  constituted  for  that  endy  in  virtue  qfhis 
Majesty* s  commission  before  specified  to  tiiem^ 
in  that  behalf  directed. 

« 

Curia  legitime  affirmata. 

In  prefence  of  the  faid  macers  before  named, 
as  fheriflfs  forefaid,  conftituted  for  ferving  B  as 

heir 

*  Forms  connected  with  the  First  Act  of  Court. 

1.  Instrument  under  the  hand  of  the  Clerk  of  tJie  2d  Courit 

<m  the  election  of  the  Clerk  and  Officer i  of  the  \st  Court. 

I 

At  EDiNBURGHy  the  day  of  i 

In  presence  of  me^  notary  public^  ^abscribiog»  and  clerk 
to  the  second  Courts  compeared  >  as  pro- 

curator ! 
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heir  to  his  father  A,  in  manner  mentioned  in  the 

commlflion,. 

curator  for  B>  and  passed  to  the  personal  presence  of 

and  9  two  of  the  four  ordinary  macers 

before  the  Lords  of  Council  and  Session,  and  produced  to 
them  a  commission,  issued  upon  deliverance  of  the  said  Lords 
out  of  his  Majesty's  Chancery,  under  the  quarter  seal,  dated 

,  CONSTITUTING  and  APPOINTING  the 
four  ordinary  macers  before  the  said  Lords,  or  any  twa  of 
them,. to  be  ^eriffs,  in  that  part,  of  the  sheriffdoms  of 

and  ,  for  serving  the  said  B  heir  in 

special  to  the  said  A,  his  father,  in  all  lands,  annualrents, 
and  heritages  wherein  the  said  A  died  last  vested  and  seised 
as  of  fee,  lying  within  the  said  respective  sheriffdoms,  and 
contained  in  the. title-deeds  thereof,  specified  in  B's  claim  \ 
and  produced  also  two  brieves  {or  ukatever  ilie  number  maif^ 
£tf ),  likewise  bsued  out  of  Chancery,  and  directed  to  the  said 
four  macers,  or  any  two  of  them,  as  sheriffs  in  the  aforesaid 
sheriffdoms,  specially  constituted  by  the  said  commission^ 
whereof  they  had  accepted  and  given  their  oaths  deJideU  iil 
the  usual  form,  and  craved  that  they,  ias  sheriffs  foresaid^ 
should,  in  terms  of  the  commission,  name  the  necessary  mem* 
bers  of  court,  and  proceed  in  the  service  in  the  usual  forms  ; 
which  being  considered  by  the  said  two  macers,  and  the 
commission  and  brief  being  read,  they,  as  sheriffs  foresaid^ 
MAMED  and  APPOINTED^  Q,  uotary-public,  to  be  clerk,  S  ta 
be  officer,  and  T  to  be  dempster  for  the  first  Court  oi^  the 
said  service,  who  all  made  oath  defideli  adminutratione  ;  and 
then  the  said  macers  caused  the  foresaid  officer  fence  the  first 
Court  of  the  said  service ;  and,  as  sheriffis.  foresaid,  they  or^ 
dained  and  granted  commission  to  Q  and  Y  to  proclaim 
and  execute  the  said  brieves  at  the  market- crosses  of  the  said 
respective  burghs  of  and  »  as  head 

burghs  of  the  sheriffdoms  in  which  the  lands  lye,  on  a  public 
market  day,  betwixt  the  hours  of  •        and  ,  in  time 

of  open  market,  and  in  presence  of  famous  witnesses,  to  be 
served  within  the  New  Session-House  of  Edinburgh,  upoiv 
t9ie  day  of  next  to  come,  in  the  houV 

of  cause,  by  virtue  of  the  dispensation  contained  in  the  fore* 
said  commission,  conform  to  the  laws  and  acts  of  Pkrliament 
made  anent  serving  of  brieves,  in  all  points ;  whereupon  and 
upon  ALL  and  sundry  the  ppemises,  the  said  attorney  took 

instruments 
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comimifion,  expede  under  the  quarter  feal^  and 

brieves 

instraments  in  my  hands :  These  thixos  were  so  dono 
within  the  New  Session-house  of  Edinburgh^  in  the  Inner- 
hoQse  thereof,  betwixt  the  hours  of  and  in  the 

forenoon*  day,  month,  and  year  foresaid. 

Signed  by  the  Clerk  of  ike  Second  Court,    \ 

A  similar  instrument  is  made  out  and  signed  by  the  clerk 
of  the  first  Conrt»  on  the  appointment  of  the  clerk  and  offi-» 
cers  of  the  second  Court. 

2.  Commission  by  the  Macers  to  the  OfftcerSf  for  proctaining 

the  Brieves. 

* 

We  ,  two  of  the  four 

ordinary  macers  before  the  Lords  of  Council  and  Session,  as 
sheriffs,  in  that  part,  of  the  sheriffdoms  of  and 

,  specially  constituted  by  a  commission  under 
the  testimony  of  the  seal  appointed  by  the  treaty  of  Union 
to  be  used  in  Scotland  in  place  of  the  great  seal  thereof,  pro-» 
cceding  on  deliverance  of  the  said  Lords,  on  application  of  B^ 
for  serving  and  retouring  him  heir  in  special  of  the  deceased 
A,  his  father,  in  certain  lands  and  heritages  lying  in  the  said 
sheriffdoms  of  and  ,  and  to 

expede  the  said  service  in  the  New  Session-house  of  Edin- 
burgh, and  dispensing  with  the  term  of  vacation,  do  here^ 
BY,  in  virtue  of  the  powers  given  to  us  by  the  foressud  com- 
mission, MAKE,  CONSTITUTE  and  ORDAIN  {here  name  the  offi* 
cers)i  our  officers  in  that  part  of  the  said  respective  sheriffs 
doms,  or  either  of  you,  to  pass  to  the  market-cross  of  the 
head  burgh  of  the  said  respective  sheriffdoms  of 
and  f  upon  a  lawful  market  day,  betwixt 

the  hours  of  ,  in  time  of  open  market,  in 

presence.of  famous  witnesses ;  and  then  and  there^  in  his  Ma- 
jesty's name  and  authority,  and  ours,  to  read  and  proclaim 
the  two  brieves  directed  to  us»  as  sheriffs  foresaid,  out  of  his 
Majesty's  Chancery,  and  herewith  delivered  to  you,  pob 
SERVING  the  said  B  heir  in  special  to  the  said  A,  his  father^ 
in  the  lands  and  heritages  wherein  he  died  infeft,  lying  in 
the  said  respective  sheriffdoms ;  the  said  brieves  to  be  served 
within  the  foresaid  New  Session-house  of  £dinburg^>  before 

us 
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brieves  dire£led  to  them  for  that  eifed,  compear- 

EDt 

tis  the  said  xnacers,  or  2117  two  of  us,  as  sheri£Fs  foresaid^ 
die  d^y  of  next  to  come ;  and  to  warn  and 

SUMMON  all  persoiis  having^  or  pretending  to  Have  interest 
ih  the  said  matter,  by  open  proclamation,  at*  the  said  respec- 
tive market-crosses,  and  other  places  needful,  to  compear 
before  us,  day  and  place  aforesaid,  in  the  hour  of  cause, 
and  hear  and  see  the  said  brieves  duly  and  lawfully  served 
and  retoured  to  his  Majesty's  Chanc^ery,  ih  due  and  compei^ 
tent  form,  or  to  object,  as  accords ;  and  you  are  to  make 
intimation  or  certification  to  all  concerned,  as  e£Feirs;  as 
At.sOf  we  CHARGE  and  command  you,  that  ye  lawfully  sum- 
mon, warn  and' charge  a  sufficient  number  of  persons*  most 
worthy^  least  suspected,  and*  who  best  know  the  verity  of 
the  matter,  to  compear  before  us,  the  said  day  and  place, 
in  the  hour  of  cause,  with  continuation  of  days,  to  pass  up- 
on the  inquest  of  the  said  brieves,  each  person  under  the  pe- 
nalty of  40/.  Scots#  as  ye  will  answer  to  us  thereupon  ; 
WHICH  to  do,  we  commit  to  you,  and  each  of  you,  con- 
junctly and  severally,  our  full  power,  by  this  our  commis- 
sion and  warrant  directed  to  you  for  that  effect ;  and  we 
hereby  give  power  and  commission  to  the  sheriff-deputes  of 
the  said  respective  sheriffdoms,  or  their  substitutes,  and  to 
the  bailies  of  the  said  burghs,  respectively,  or  either  of  them, 
to  take  the  oaths  and  deposidons  of  the  foresaid  respective 
officers,  and  witnesses  upon  the  verity  of  the  executions  of 
the  foresaid  brieves,  and  to  report  their  oaths  and  deposi- 
tions to  us.  Given  and  subscribed  by  us  in  Court,  Air 
Edinburgh^  the  day  of 


3.  Memorandttin  fur  the  Officer^ 

Upon  the  next,  you  are,  betwixt  the' 

hours  of  11  and  12  forenoon,  to  go  to  the  market^cross  of 
and  there,  in  presence  of  two  witnesses,  you  will 
vead  over  the  brieve  marked  No.  1 . ;  also  read  over  the  pre* 
cept  from  the  macers,  and  then  the  schedule  subjoined  to 
the  copy  of  that  brieve,  also  marked  No.  1. ;  after  which» 
you  will  affix  the  copy  and  schedule  at  the  market-cross. 
You  will  then  sign,  and  make  the  witnesaes.  sign  the  execu- 
tion 
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ED  9  as  procurator  for  the  faid  B« 

and  produced  his  procuratory,  with  the  faid  com« 

mif&on 

tion  on  the  back  of  the  brieve ;  and  the  witnesses  must  re- 
turn with  you  to  Edinburghi  to  verify  the  execution  by 
their  oaths. 


4.  Schedule  of  tohat  ii  to  he  signed  hf  the  Officer^  Exeador 
of  the  Brieves^  and  by  the  friinesseSf  and  left  at  the  Mar^ 
ket  Cross. 

ly  as  o£Bcer  of  the  sheri£Fdoin  of 

specially  constituted,  to  the  effect  after*  mentioned,  by  vir* 
tue  of  a  precept,  of  date  the  given  to  me  by 

the  macers  of  the  Court  of  Session,  as  sheriffs  of  the  said 
sheriffdoms,  specially  constituted,  for  serving  the  said  brieve 
issued  forth  of  his  Majesty's  Chancery,  at  the  instance  of  the 
said  B,  conform  to  the  commission  to  them,  or  any  two  of 
them,  under  the  quarter  seal,  dated  sealed 

Do  hereby  proclaim  the  foresaid  brief,  whereof  a  just  copy 
is  prefixed,  to  be  served  before  the  said  macers  of  Session, 
or  any  two  of  them,  as  sheriffs  of  the  said  sheriffdoms  of 
within  the  Parliament  or  New  Session-house  of 
Edinburgh,  upon  the  day  of  '      next,  in  the 

hour  of  cause,  with  continuation  of  days ;  and  waen  and 
6UMM0N  all  persons  having  or  pretending  to  have  interest^ 
to  conipear  time  and  place  foresaid,  to  hear  and  see  the  said 
brief  served,  or  to  object  against  die  same  ;  with  certification, 
that  the  macers,  as  sheriffs  foresaid,  will  proceed  in  the  ser- 
vice, conform  to  the  brief  and  commission  directed  to  them, 
for  that  effect.  This  I  do  at  the  market-cross  of 
head  borough  of  the  said  sheriffdom,  upon  the  da^f* 

of  before  these  witnesses  and 


5.    Execution  returned  hy  the  Officer^  signed  by  him  and  hy 
the  Witnesses — It  is  written  on  the  back  of  the  Brief  • 

Upon  the  day  of  years,  being  a  market 

day,  within  the  borough  of  I,  Y,  ofl5cer  appoint- 

ed 
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iKiffien  and  brieves,  the  precept  granted  by  twb 
of  the  faid  ordinary  macers,  as  iheriffs  fbrefaid,  to 

X 

ed  by  the  macers  of  Che  Court  of  Session,  as  sheriflF  of  the 
said  sheriffdom,  and  at  command,  and  by  virtile  of  their 
Jsrecept  to  me,  dated  piiss^d  to  the  market- 

cross  of  the  head  borough  of  and  th£ueat,  be- 

tween the  hours  of  and  In  open  market  time, 

and  after  crying  three  several  oyesses,  and  public  reading  of 
the  said  brief,  and  of  the  said  precept,  I  duly  and  openly 
PROCLAIMED  the  said  brief  to  be  served  before  the  said  ma- 
cers of  Session,  or  any  two  of  theni,  as  sheriffs  foresaid,  by 
virtue  of  his  Majesty's  commission  to  them  for  that  purpose, 
and  that  within  the  Parliament  or  New  Sessioh-house  of 
Edinburgh,  the  day  of  neit  to  come,  in 

the  hour  of  cause,  with  continuation  of  days,  and  duly  and 
lawfully  WARNED  all  persons  having  or  pretending  to  have 
interest,  to  compear,  time  and  place  foresaid,  to  hear  and 
see  the  widiin  brief  served,  or  to  object  thereto,  and  made 
certification  to  them  as  effeirs  ;  and  I  affixed  and  left  upon 
the  said  market- cross,  i  Schedule,  containing  a  copy  of  the 
Brief,  date,  and  substance  of  this  execution,  and  the  names 
and  designations  of  the  following  witnesses,  presfent  thereat; 
and  hereto  stxbscribing,  viz.  and 

Signed  by  the  Officer. 
Signed  by  the  two  Witnesses. 


Q.  Report  of  the  Commission  by  the  Macers  Jbr  examining 
Officers  and  Witnesses  executing  the  brieves  before  the 
\fudge  Ordinary. 

At  the  day  of  in  presence  of 

one  of  the  bailies  of  the  borough  of 
^commissioner  appointed  for  the  purposes  after  mentioned : 
Compeared  as  procurator  for  B,  and  pro- 

duced a  commission^  bearing  date  ,  directed 

to  the  said  bailie  by  two  of  the  ordinary  macers  before  the> 
Lords  of  Council  and  Session,  as  sheriffs,  in  that  part,  of  tha 
Bheriffdoms  of  specially  constituted  by  the 

commission  therein  mentioned,  dated  ;  by  which 

VOL.  V.  *  Mm  first 
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X  and  Y)  naming  and  authorifing  them  as  offi- 
cers of  the  fecond  court  of  the  faid  fervice,  to 

proclaim 

first  mentioned  commission,  directed  to  the  said  bailie,  the 
taid  macers  having  constituted  meiBsenger»  to 

be  their  officer  in  that  part*  for  executing»  at  the  market 
cross  of  f  the  brief  purchased  furth  of  his  Ma- 

jesty's chancery,  for  serving  the  said  B  as  nearest  and  law- 
ful heir  in  special  to  the  deceased  A,  his  father,  in  the  said 
lands  and  other  heritages  wherein  he  died  last  vested  and 
Seised  ;  they,  in  like  manner,  granted  power  and  comntis* 
non  to  the  said  bailie  for  taking  the  oaths  of  the  officer  and 
witnesses  employed  by  htm  upon  the  verity  of  the  ezecadon 
of  the  said  brief,  with  power  to  the  said  commissioner  to 
take  the  said  depositions,  sind  report  the  same^  as  in  the  said 
commission  is  contained ;  and  the  said  procurator  havii^ 
also  produced  the  said  brief,  duly  executed,  upon  &e 
current,  by  the  said  officer  in  that  part,  by  virtue  of  die  said 
precept  and  commission,  at  the  market-cross  of 
m  presence  of  and  witnesses,  the  said 

bailie  accepted  of  the  said  office  and  commission,  ai^  named 

to  be  his  clerk,  to  whom  he  adminisfered  the 
oath  diJideU. 

This  is  signei  jry  the  Bailie  and  Clerk 

Immbdiatbly  therbaftbr,  the  said  brief,  together  with 
the  execution  of  it,  being  read  by  the  clerk,  in  presence  ci 
the  said  commissioner,  and  of  the  said  Y,  officer,  executor 
thereof,  and  of  and  witnesses  % 

and  the  said  Y  being  first  solemnly  sworn  and  interrogated, 
depones,  That  he  did,  upon  the  day  of  ,  being 

one  of  the  market  days  in  the  burgh  of  ,  pass 

to  the  market-cross  thereof,  as  head  burgh  of  the  said  shire, 
and  there,  in  time  of  public  market,  betwixt  the  hours  of 
and  in  the  forenoon  of  the  said  day,. and  after 

three  several  oyesses,  openly  proclaim  and  execute  the  said 
brief  in  presence  of  the  said  and  , 

witnesses,  according  to  the  execution  on  the  back  of  the 
brief,  dul^  subscribed  by  htm  and  the  said  witnesses.  All 
which  is  truth,  as  he  shall  answer  to  God. 

Sipied  by  the  deponent. 

Signed  also  by  the  Commissioner  and  Clerl\ 

And 
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proclaim  and  execute  the  forefaid  brieves,  with 
executions  of  the  fapie,  and  depofitions  of  the 
faid  officers  aiid  witnefies  prefent  thereat  on  the 
verity  of  the  faid  executions,  *  together  with 
the  inftruments  taken  upon  the  inftitution  and 
creation  of  the  members  of  the  firft  and  fecond 
courts,  and  prorogations  of  the  faid  ferrices  to 

this 

And  likewise,  the  said  and 

iKTitnesses,  who  being  both  solemnly  sworn,  one  after  ano- 
ther, by  the  said  commissioner,  they  depone,  That  the  said 
Y  did  lawfully  execute  the  said  brief,  at  the  time  and  place 
a\loTe  mentioned,  in  presence  of  them,  as  witnesses ;  and 
that  the  execution  on  the  back  of  thef  said  brief,  subscribed 
by  the  said  Y  and  them,  is  a  just  and  true  execution.  AU 
vrhich  is  truth,  as  they  shall  answer  to  God. 

Signed  by  the  IVitnessesy  ConimUstoner^  and  Clerks 

What  is  written  on  this  and  the  preceding  page,  is  a  just 
and  true  report  of  the  commission  before-mentioned. 

Signed  hy  the  Commissioner  and  derh 

*  Where  the  messenger  and  wimesses  are  examined  be- 
fore the  macers  for  the  purpose  of  verifying  the  executions, 
the  oath  is  put  and  given  by  the  messenger  in  this  form  : 

*  I  swear  by  Ood,  and  as  I  shall  answer  td  God  at  the 
'  great  day  of  judgment,  that  I  proclaimed  and  executed 

*  the  brieve  in  the  manner  mentioned  in  tlie  indorsation 

*  thereof,  signed  by  me.     And  this  is  truth,  as  I  shall  an- 

*  swer  to  God.  *  The  oath^iven  by  the  witnesses  is  in  these 
terms  :  ^  I  swear  by  God,  &c.  that  I  heard,  and  saw,  and 

*  stood  by,  when  Y^  officer,  proclaimed  and  executed  the 

*  brieve,  in  the  manner  mentioned  in  the  indorsation  tliere- 

*  of,  signed  by  me.  And  this  is  truths '  &c.  In  place, 
therefore,  of  stating,  as  in  the  text,  the  production  of  the 
depositions,  it  will  be  stated,  that  the  messenger  and  witness- 
«s  appeared  personally,  and  verified  the  executions  on  o^th* 

Mm  2   ' 
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tftisday;  and  the  faid  B  his  claim,  cravingv 
that  the  inqueft  might  serve  and  cognosce  him 
hdr  of  the  faid  deceafed  B,  his  father,  in  Aiii.  and 
SUNDRY  the  lands,  baronies,  heritages  and  others 
therein  fpecified,  and  to  rietum  bis  fervice  to  hi& 
Majefty's  Chancery,  with  the  faid  brieves  enclofed,- 
in  the  ufual  form :  And  the  faid  Judges,  as  flic- 
riffs  forefaid,  having  caufed  publicly  read  the 
whole  writs  and  papers  above-mentioned,  and 
confidered  the  fame,  and  finding  the  whole  pro- 
cedure to  be  legal  and  formal  j  *  thereafter,  all 
parties  having  intereft,  or  pretending  to  htive  in- 
tereft,  were  thrice  lawfully  called,  as  ufe  is,  |.  and 
rione  compearing  to  objeft,  the  faid  procurator 
thereupon  took  inftruments,  and  protefted  contra 
(mines  non  camparenteSy  and  that  filence  might  be 
enjoined  them  for  the  future ;  and  defired  and 
required,  that  the  claim  and  matters  therein  con- 
tained might  be  referred  to  the  knowledge  of  an 
inqueft  of  perfons  moft  worthy,  leaft  fufpedked, 

and- 


*  Where  the  officer  and  witnesses  appear  in  die  court  of 
service,  and  verify  their  executions,  you  say  nothing  of  the 
depositions  of  the  officers,  being  produced  at  that  part  to 
which  the  preceding  note  refers ;  but  you  say  here,  •  they 

*  then  called  for  the  said  officer  by  whom  the  said  brieves 

*  were  executed,  and  the  witnesses  present  with  him  there* 

*  at,  for  verifying  the  said  executions,  who  being  solemnly 

*  and  judicially  sworn,  deponed,  that  the  same  was  truly 
<  and  faithfully  done  agreeably  to  the  executions  thereof,  in 
^  all  points. ' 

t  The  form  of  this  calling  will  be. found  in  the  notes  to> 
&e  acts  of  the  first  court  of  service.  * 
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.and  who  bell  know  the  verity  of  the  matter; 

WHICH  DESIRE  the  faid  Judges,  as  IherifFs  in  that 

part  forefaid,  finding  to  be  juft  and  feafonable, 

admitted  of  the  fame,  and  remitted  the  faid  clain?, 

and  matters  therein  contained,  to  the  knowledge 

.pf  the  inqueft  following^  being  all; lawfully  warn- 

.ed  to.pafs  thereupon,  vi^,  (here  insert  the  names 

^and designations^ the  inquest')  ;  who  being  all  fo- 

.lemnly  fwom  dejideli  administrationej  *  they.eled- 

ed  and  chofe  one  of  their ^num- 

jber,  to  be  chancellor  of  the  inqueft ;  and  the 

faid  claim  being  thereafter  openly  and  publicly 

read,  with  the  inftruflions  thereof,  viz.  a  charter 

under  the  great  feal  (^describe  it  shortly)^  with  the 

fafine  following  thereon,  in  favour  of  the  faid  A, 

dated  and  recorded  and 

alfo  a  retour  of  the  faid  lands  {describe  this  short- 

li/) ;  and  and  being  fworn, 

.and  having  deponed  nffirmative  to   the   propin- 

.guity  mentioned  in  the  brief  and  claim  j  f  and 

M  m  3  the 


*  This  oath  is  .administered  hj  the  Judge — ^The  jury  stand 
np  five  at  a  time.     The  Judge  says,  *  You  will  be  faithful 

*  in  this  inquest : '  to  which  the  Jurymen,  holding  up  their 
^ands,  while  they  are  addressed  by  the  Judge,  give  their 

affirmative. 

f  The  witnesses  are  sworn  an*d  examined  in  presence  of 

<^j.ury,  and  their  depositions  are  written  in  the  margin  of 

«ihe  claim,  in  this  form:  *  Being  solemnly  sworn,  examm« 

*  ed  and  interrogated,  depone  affirmative  to  the   propin- 
'*  quity  of  the  claimant,  and  to  the  time  of  his  father's 

'  deadu^     This  is  signed  by  the  witnesses  and  macers;— 

pr. 
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the  faid  inqueft  having  alfo  Inspected  the  fore- 
faid  commiffion  under  the  quarter  feal,  the  ac- 
ceptance thereof  ^forefaid,  together  with  the  faid 
brieves,  precept  for  executing  the  fame,  and  exe- 
curions  of  the  faid  brieves,  with  the  depofitions 
of  the  faid  officers  and  witneffes  upon  the  verity 
of  the  faid  executions,  and  whole  procefs,  pro* 
cecdings,  and  inftruments  of  the  refpeftive  courts 
of  the  faid  fervice  ;  and  finding  the  fame  all  or- 
derly proceeded,  and  legally  done,  and  the  fore- 
faid  claim  fufEciently  verified  and  inftrufted,  and 
all  perfons  having,  or  pretending  to  have  intereft, 
being  frequently  called,  and  none  compearing  to 
pbjeft  ;  th€  faid  inqueft,  all  in  one  voice,  without 
any  variance,  by  the  mouth  of  their  chancelfor, 
ferved  and  cognofced  the  faid  B  neareft  and  kw- 
ful  heir  of  the  faid  deceafed  A,  his  father,  in  all 
and  SUNDRY  the  lands,  heritages  and  others  con- 
tained in  the  faid  claim  ;  ^nd  qiidained  the  faid 
fervice,  with  the  faid  brieves  enclofed,  to  be  re- 
toured,  to  the  Chancery  under  the  hand  of  the 
clerk  of  Court,  and  the  feals  of  the  inqueft,  or 
moft  part  of  them,  as  ufe  is,  in  due  and  compe- 
tent form  :  Whereupon,  and  upon  all  ^d  sun- 

DRt 


or,  where  two  of  the  jury  are  witnesses,  the  entry  on  the 
margin  of  the  claim  will  be  in  tliis  form  :  * 
*  and  two  of  the  inquest,  depone  affirmative. 

f  to  the  propinquity  and  time  of  A's  death. '     This  is  signed 
by  the  witnesses  and  macers. 
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DRY  the  premifes,  the  faid  procurator  forefaid  aik« 
ed  z£ts  of  Court  and  inftruments  ;  and  to  which 
verdid  of  the  mqueft,  the  faid  Judges,  as  fherliFs 
forefaid,  interponed,  and  hereby  interpone  their 
authority,  and  likewife  ordain  the  fame  to  be  re* 
toured  in  manner  above  written. 

This  J  as  well  as  (he  act  of  thejirst  Court^  is 
signed  by  the  Macers^ 


There  is  fubjoined  to  the  clsum  of  fervice,  a    . 
verdift  in  the  following  termst 

Verdict  of  &ie  Jury, 

At  Edinburgh,  the  day  of 

The  whole  perfoas  of  inqueft  being  folemnly  fworn, 
received,  and  admitted  to  pafs  upon  the  forefaid 
fervice  j  and  having  all  heard,  feen,  and  confi- 
dered  the  faid  B*s  claim  above  written,  with  the 
whole  inftrudtions  and  verifications  thereof,  pro- 
duced in  court,  and  whole  afts,  fteps,  and  pro- 
cedure had  in  the  faid  procefs,  and  the  proof  ad- 
duced for  inftrufting  his  propinquity,  and  right 
and  title  to  the  lands  and  others  contained  in  his 
claim,  as  nteareft  and  lawful  heir  in  fpecial  there- 
»  in  to  the  faid  deceafed  A,  who  died  laft  veil 
and  feifed  as  of  fee,  in  the  lands  and  others  fore* 
faidj  and  all  parties  having  intereft  being  fre- 

M  m  4  quehtly 
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quently  called,  and  none  appearing  to  objed:, 
they  UNANIMOUSLY,  by  the  mouth  of 
their  chancellor,  ferved,  and  hereby  ferve,  affirma^ 
tivcy  the  faid  B  heir  in  fpecial  to  the  faid  A,  con- 
form to  the  faid  claim  and  inftru£lions  thereof 
produced ;  and  ordMn  the  fervice,  with  the  brievef, 
to  be  retoured  to  his  Majefty's.  Chancery.  In 
TESTIMONY  whcrcof,  thefc  prefents,  and  the  claim, 
are,  in  their  prefencc,  and  by  their  diredlion,  fub- 
fcribed  by  their  faid  chancellor. 

This  is  signed  by  the  Chancellor. 

The  warrants  of  this  fervice  remain  in  the 
hands  of  the  writer  to  th%  fignet,  who  is 
clerk  to  the  fervice,  and  by  him  the  retour  is 
made  out ;  which  differs  from  the  ftyle  of  the 
retour  already  given,  in  the  following  parti- 
culars.  .  ' 


Retour  of  a  Service  be/ore  the  Macers. 

Hjec  inquisitio  fafta  fuit  in  nova  feffionis  do- 
mo  Edinburgi,  die  menfis  ,  anno  , 
CORAM  et  ,  duobus  ex  qua- 
tuor  clavigeris  ordinariis  coram  Dominis  Concilxi 
et  Seflionis,  viqecomitibus  in  hac  parte  vicecomi- 
tatuum  de  et  ,  fpecialiter 
conftitut.  per  commiffionem  fub  teftimonio  figill; 
per  ynionis  tradatum  cuftodiend.  et  in  Scotia  vi- 
*■■■■"  '     ce 
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ce  €t  loco  magni  iigiili 'eju£d.  u^end.  ordlnat.^  de 
data  die  menfis  ,  anno  ,  cum 

loco  et  tempore  vacantix  difpenfan.    Per  hos  pro* 
BOS  ET  FiDEi-Es  PATRijE  HOMINES,  VIZ.  (Iiere  take 
ill  Hie  flames) — qui  jurati  dicunt,  magnofacra- 
inento  interveniente^  qiiod  q-aond.  A,  pater  B,  la- 
toris  praefentium,   obik  ultimo  veftit.  et  fafit,  ut 
lie  fepdo,  ad  fidem  et  pacem  S.  D.  N.  Regis,  in 
,TOTis  et  iNTEGRis  (here  take  in  the  Icmds  (IS  m  the 
claim) — ET  QxroD  dift.  B  eft  legitimus  et  propiur 
quior  b^res  di£);.  quoad.  A,  fui  patris,  in  did. 
terrisaliifque,  jacent  et  bondat.  ut  fupra  ;  et  quod 
eil  legitimas.  aetatis';  et  quod  praedict.  terras  cum 
pejtinentibus  valent  njinc  per  annum  (fiere  th^ 
holding  must  be  inserted  as  proceed  in  the  service)--^ 
ET  quod  prasdift.  terrae,  decimae  aliaque  praedift. 
cum  pertinen.  immediate  tenentur  de  S.  D.  N. 
Rege,  ejusque  fuccefforibus  (Iiere  Ute  holding' and 
r^ckiendo  will  be  mserted)^^ET  5^1100  dift.  terrae  ali- 
aque praedicl.  nunc  exiftunt  et  exstitere  in  mani- 
bus  S..D.  N.  Regis   ejufque  prasdeceflbrum,  tan- 
quam  immediatorum  legitimorum  fuperiorum  eo- 
rundem,  a  deceflu  quondam  A,  patris  B,  qui  de- 
ceflit — (here  the  period  of  tjie  death  as  proved)^— e% 
fic  pro  fpatio  (here  the  period  of  the  nonentry  mil  be 
stated  \  or^  if  the  lands  have  been  liferented^  which 
will  save  tliem  from  nonentry^  say)  '  Et  quod  dift. 
terrse,  decimal  aliaque  prsedidl:.  exiftunt  prout  ex- 
ftitere  in  manibus  ufufrudluariae,  virtute 

ejus  infeodationis  fub  magna  figillo/  &c.     (If  the 
' '    '   '  '  lands 
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fwds  Jueve  been  a^vdged  and  the  creditor  has  oft- 
ta'med  a  charter  of  adjiuUcatum^  you  mil  say^  *  In 
^  manibus  virtute  cartas  adjudicatioxus 

♦  fub  magno  figillo, '  &c,  (but^  on  the  suppositio» 
that  the  lands  have  been  in  non-entry ^  after  specify^ 
ing  the  period  of  the  ncn-entry^  you  proceed)  rations 
AiSi.  B,  proximi  et  legitimi  hseredis  diid.  A,  jus 
t]VL%  legale  adhuc  non  profecuti.    In  cuju»  rei 
TESTIMONIUM,  figiUo  quoruodem  eorum  qui  dift; 
inquifitioni  intererunt,  una  cum  t^-evibus  Regis 
sntos  clauiis  et  figilla  di£t.  clavigerorum  tanquatn 
vicecomitum  antedi^.  funt  appenfa,  una  cum  fub- 
fcriptione  manual!  magiftri  R,  figneti  noftri  cl^* 
rid  et  notarii  publici  ac  defervitioais  did.  bre* 
^ium  curis^  clerici,    Apup  Edin^urgum, 
4ie  menfis,  &c^ 

Praemifla  fupra  hac  et  prasceden.  pagiuii 
(cripta,  vera  elTe  atteftor  ego  di6t.  R. 
(Signed)  R,    N.P.etC.D. 


Adyocation  of  Brieves* 

When  brieves  have  been  taken  out,  they 
may  be  advocated  to  the  macers  by  a  bill  of 
advocation  prefented  to  the  court  at  the  inftance 
of  any  competitor.  The  grounds  of  fuch  an 
application  muft  dej^end  upon  circumftances ; 
?ind  to  give  an  example  of  the  bill  jpf  advoca-r 

tion 
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tiori  would  be  little  to  the  purpofe.  It  is  ad- 
drdTed  to  the  Lords  of  Council  and  Seflion,  in 
the  ordinary  form  of  bills  of  advocation ;  and 
it  prays  to  have  the  brief  in  queftion,  which 
has  been  direSed  to  an  inferior  Judge,  advo- 
cated from  that  Judge,  and  remitted  to  the 
macers  as  iheriffs  in  that  part,  and  that  fome 
of  their  Lordfhips  number  may  be  appointed 
^  affeffors  to  the  faid  macers,  with  power  tp 
cognofce  and  decide  therein.  This  bill,  when 
pafTed,  is  the  warrant  of  letters  of  advocation, 


Letters  qf  Advocation  dfa  Brief  far  serving 

an  Hein 

George,  &c.  Whereas  it  is  humbly  meant 
^nd  (hewn  to  us  by  our  lovite  (Here  the  bill  *will 
he  taken  in  as  the  narrative  qf  the  letters  ;  altering 
it  to  the  third  j^son  in  place  qf  the  frsf).  And 
THEREFORE  the  faid  fheriff  and  all  other  inferior 
Judges  and  their  deputes,  ought  to  be  difcharged 
from  all  further  proceeding  or  cognofcing  therein 
in  time  coming. 

Our  will  is  herefore,  that  ye  lawfully  fum- 
mohi  warn,  and  charge  the  faid  B,  raifer  and 
procurer  of  the  faid  brieves,  and  the  faid  fheriff 

to 
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to  whom  direfted,  arid  hts  fubflitutes  and  clerb 
of  Court,  perfonally,  or  at  their  refpeftive  dwelling 
places,  TO  COMPEAR  before  our  faid  Lords  of 
Council  and  SeiGon,  and  their  macers,  the 
day  of  next  to  come,  in  the  hour 

of  caufe,  with  continuation  of  days,  bringing  with 
them  the  faid  brieves^  with  the  executions  there- 
of, and  grounds  and  warrants  whereupon  rfie 
fame  proceeded,  to  be  feen  and  confidered  by  the 
faid  Lords  and  macers  ;  and  to  hear  and  fee  the 
fame  advocated  from  the  faid  flieriff  and  his  fub^ 
flitutes,  and  all  other  inferior  Judges  within  this 
kingdom,  to  our  faid  macers,  as  the  only  Judges 
competent  to  cognofce  therein,  for  the  reafons 
forefaid  :  Morjeovebl,  we,  and  our  faid  Lords  in 
our  name,  have  advocated,  and  hereby  advocate 
the  forefaid  brieves  from  the  faid  fheriff-depute  of 

and  bis  fubftitiites^  and  from  all 
other  inferior  Judges  within  this  realm,  to  our 
faid  macers,  or  to  any  two  of  them  cojijuhdly,  as 
Iheriffs  in  that  part  of  the  faid  fheriffdom,  and  as 
.the  only  Judges  competent  and  unfufpeft  thereto ; 
4)iscHARGiNG  hereby  the  faid  iheriff  and  his  fubfti- 
tute,  and  all  other  inferior  Judges  within  this  king- 
dom, from  further  proceeding,  cognofcing,  or  giv- 
ing any  determination  as  to  the  faid  briefs,  and 
of  their  offices  in  that  part,  in  the  mean  time; 
while  the  day  of  the  faid  month  of 

,  that  the  verity  be  known,  for  the  rea- 
fons 
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fcms  and  caufes  forefaid  r  According  to  ]vs^ 
TicE,  as  ye  fhall  anfwer  to  us  thereupon  ;  which 
to  do  we  commit  to  you,  jointly  and  feverally,  our 
full  power  by  thefe  our  letters,  delivering  them  by 
you,  duly  executed  and  indorfed^  again  to  the  bear- 
et.  Given  under  our  fignet,  at  Edinburgh, 
the  day  df  ,  and  year 

of  our  reign* 

Ex  DEHBEkAflONE  DoMDNORUM,  &C. 

Signed  by  a  Writer  to  the  Signet. 

Sect.  III.      Of  the  Sehyice  cum  benefcio 

inventarii. 

» 

The  fervice  cum  bcnejicio  inventarii  is  meant 
to  fecure  the  heir  againft  the  claims  of  creditors 
to  any  greater  extent  than  the  value  of  the  e- 
ftate  given  up  in  the  inventory.  It  is  a  remedy 
provided  by  ftatute,  *  and  is  intended  for  ena- 
bling 

*  Act  1695.  Cap.  24^ 

This  act  IS  entittedy  "  Act  for  preventing  the  Frauds  of 
Apparent  Heirs.  "  The  first  part  relates  to  that  subject ; 
the  last  part  to  the  service  cum  beneficio  inventarii.  It  is  in 
these  terms,  *^  And  ifnoreover,  his  Majesty^  with  the  advice 
and  consent  foresaid,  statutes  and  brdains,  tliat  for  hereafter 
any  apparent  heir  shall  have  free  liberty  and  access  to  enter 
to  his  predecessors  cum  beneficio  inventarii^  or  upon  invent 
tory,  as  Use  is»  in  executries  and  moveables,  allowing  still 
to  the  apparent  heir,  year  and  day  to  deliberate,  in  which 
time  he  may  make  up  the  said  inventory,  which  he  is  to 
give  up  upon  oath,  full  and  particular,  as  to  all  lands^ 
bouses,  annualrentSi  or  other  heritable  rights  whatsoever, 

to 
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bling  an  heir  to  do  juilice  to  the  creditors  of  thtf 
anceftor,  without  incurring  any  riik,  or  any 

other 

to  which  the  said  apparent  heir  may  dr  pretend  to  sncceed  ; 
which  inTentoryt  to  be  subscribed  by  him  before  wimesses 
duly  insert  and  designed,  shall  be  given  in  to  the  clerk 
to  the  Sheriff-cottrt  of  the  shire  where  the  defunct's  lands 
and  heritages  lye ;  or,  in  case  the  defunct  had  no  lands  or 
heritages  requiring  sasine,  to  the  clerk  of  the  shire  where 
the  defunct  deceased;  to  which  inventory  the  sherifF  or 
iheriff'depiite,  with  the  clerk  of  the  Court,  shall  also  sub- 
scribe in  judgement,  and  record  the  same  in  their  registers^ 
and  give  extracts  thereof;  for  all  which  the  upgirer  of  the 
said  inventory  shall  pay  no  more  to  the  C«urt  and  clerk 
thereof,  on  any  account,  than  the  ordinary  price  of  extracts 
in  that  Court  for  an  extract  of  the  said  inventory ;  and  this 
inventory  is  to  be  given  in,  recorded  and  extracted,  as  said 
is,  within  the  said  year  and  day,  to  deliberate  ;  and  there- 
after the  foresaid  extract  thereof  shall,  within  forty  days 
after  the  expiration  of  the  said  year  and  day,  be  again  pre- 
sented and  registered  in  the  books  of  CouncU  and  Sessions 
in  a  particular  register,  to  be  appointed  by  the  clerk  register 
for  that  effect ;  and  the  apparent  heir  entering  by  inventory, 
in  manner  foresaid,  is  hereby  declared  to  be  only  liable  to 
his  predecessor's  debts  and  deeds,  secundum  vires  inventariif 
and  in  as  far  as  the  value  of  the  heritage  given  up  in  inven- 
tory will  extend,  and  no  further :  Providing  always,  &c. 
that  if  the  aforesaid  apparent  heir  shall  have  any  intromis* 
sion  with  the  defunct's  heritable  estate,  or  any  part  thereof, 
otherwise  than  necessary  intromission  for  custody  and  pre- 
servation, before  his  giving  in,  recording  snd  extracting  tlie 
said  inventory,  in  manner  foresaid  ;  or  if  he  shall  fraud- 
fully  omit  any  thing  out  of  the  said  inventory,  that  is, 
which  yet  he  shall  be  found  to  have  intromitted  with  or 
possessed  ;  then,  and  in  either  of  these  cases,  he  shall  lose 
the  benefit  of  the  inventory,  and  be  universally  liable  as  if 
entered  heir  without  inventory  :  And  furthhr,  that  if  any 
part  of  the  said  heritable  estate  shall  be  without  fraud  omit- 
ted to  be  given  up  by  him  in  the  foresaid  inventory,  and  shall 
not,  in  die  mean  time,  be  aflFected  by  the  diligence  of  a  law- 
lul  creditor,  he  shall  have  liberty,  so  soon  as  he  comes  to 

die 
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Other  refponfibility  than  what  is  implied  in  the 
fair  and  proper  diftiibution  of  the  eftate.  The 
changes  on  the  claim  of  fervice,  on  the  ver- 
di£):,  and  on  the  retour^  are  exceedingly  trifL 
ing ;  they  confift  merely  in  adding  the'  words 
**  cum  beneficio^  inventarii  "  to  the  charadler  of 
heir  taken  in  the  claim  and  relative  deeds :  In 
every  other  refpeft,  the  proceedings,  in  this,  and 
in  any  other  fervice,  correfpond. 

The  material  alteration  then  confifts  in  that 
plan  of  fecurity  which  the  adl  has  laid  down 
for  afcertaining  the  extent  of  the  property  to 
which  the  heir  completes  his  tide,  and  which 
confifls  in  preparing  and  recording,  under  cer- 
tain regulations,  an  inventory  of  the  eftate.  I 
fhall  therefore  give  the  form  of  the  inventory, 
with  the  neceflkry  diredions  for  putting  it  on 
record. 


Inven- 


■ktfa 


the  knowledge  thereof,  and  within  forty  days  thereafter,  to 
make  an  eik  of  the  same  to  the  said  myentory }  which  eik  is 
to  be  made  and  subscribed,  given  in  and  recorded,  in  the  same 
manner  vrith  the  principal  inventory  above-mentioned :  And 
LASTLY,  it  is  hereby  declared,  that  apparent  heirs,  if  they 
please,  may  enter  without  inventory,  as  formerly,  in  all  points ; 
and  that,  whether  they  enter  with  or  without  inventory,  they 
are  stih  to  enter  by  service  and  retour,  or  by  precept  oidare 
4Kmsiat^  m  manticr  formerly  a<^customed. 
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Inventory  of  the  Heritable  Estate  tchich  belong-^ 
ed  to  the  deceased  A  lying  tit  the  parish  of  , 
ajid  shire  of  ,  wlio  died  upon  tlie 

day  of    •  /iwf,  faithfully  made  up  and 

given  in  by  JB,  eldest  lawful  son  and  apparent 
heir  of  the  said  Aj  in  terms  of  the  act  1695,  c. 
24,  anent  apparent  heirs  entering  to  iheir  pre^ 
decessors  cum  beneficio  iny^ntarii. 

The  faid  A,  at  the  time  of  hii  death,  was  pof- 
lefled  of  the  lands  and  others  underwritten,  y^, 
of  ALL  and  WHOLE — (Jiere  they  mil  be  described 
as  in  the  title  deeds) — But  the  faid  B  hereby ^ni- 
CLAREs  ;  177M7,  That  he  fhall,  in  accouhtlngi  haVg 
allowance  of  ail  charges  and  expeftifes '  h^  tfhail ' 
difburfe  and  lay  out  in  making  up  .titles  lb  the  * 
forefaid  fubjefts ;  2dly^  That  it  (hall  be  Istfvful  foF  * 
him  to  add  to  this  inventory  any  other  heritable 
eftate  to  which  he  may  fucceed,  or  which  may. 
hereafter  come  to  his  knowledge,  in  terms  of  the 
a£l  of  Parliament :  *   And  to  the  efFeft  the  faid 
inventory  may  be  publiflied  and  m^de  known  to 

all 

'^^'^'^™^— ^— ^*^^'^— — — — ^^^^'^'^— — ^'— ^~      i^»— ^«      ■— — ^— »— ^^^j^— ^ 

*  Where  the  inventory  is  given  up  by  tutors,  it  will  bo 
proper  to  add  another  declaration  to  this  effect : — "  Awo 
"  LASTLY,  That  as  the  said  tutors  are,  by  the  nominatipn. 
"  granted  by  the  said  deceased  A,  by  which  they  are*  a}?-'' 
*<  point«4  tutors  to 'the  said  B,  declared  to.be«  ItaUe^foc;  . 
**  their  actual  intromissions  respectively,  and  not  in  soUdum^ 
"  so  their  giving  up  this  inventory  shall  in  nowise  be  con- 
«  strudd  to  subject  them  in  any  other  manner  thaa  in -temH  * 
*•  of,  the^said  nominatiost,  and  .not  in  soUdumy  but  only  each. 
"  fbr  his  actuaUntromissions,  and  no  further."" 
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5^1  concerned^  the  faidB  consents  to  the  regif- 
tratlon  hereof  in  the  books  of  CourcII  and  Sef- 
fion,  or  others  competent,  and  in  the  manner  di* 
reded  by  the  faid  a£t  of  Parliament ;  and  thereto 

CONSTITUTES 

,  bis  procurators,  &c.    In  wit- 
ness WHEREOF,  &C. 


Progeedings. 

f  r 

The  inventory  is  fignfed  in  the  fanie  form 
and  manner  with  any. legal  deed  :  A  copy  will 
be  prepared  for  each  coiinty,  where  the  eftate 
lies  in  feparate  (ioiinties ;  and  after  thefe  copies 
have  been  duly  executed,  the  heir  appears  in 
jW^efence  of  the  Judge  Ordinary,  or  of  a  Juftice 
of  the  Peace,  aiid  gives  his  oath  in  the  follow- 
ing terms.  The  oath  is  written  on  the  bottom 
of  the  inventory. 

Oaik  by  the  Heir. 

At  ,  the  day  of 

1)9  PRESENCE  OF  ,  one  of  hi^ 

Majefty's  Juftices  of  the  Peace  fol*  the  county  of 

,  {or  "whatever  descriptiofi  qfjudg^ 
it  matf  £e),  COMPEARED  the  within  named  B,  who 
produced  this    inventory }    and  being  folemnly 

VOL*  y*  ^  N  n  fworn 


fwom  and  Imcrtogj^ted,  depones,  THAt  t5  tKe- 
beft  of  the  deponent's  knowledge,  the  tdthln  is  ^ 
juft  and  true  inventory  of  the  lands  and  heritages 
which  belonged  to  the  deceafed  A  my  father  ^ 
A*rD  THifi  ifiTi^uTHjas  I  (hall  answer*  to  God- 

Signed  by  B  and  bjf 
tile  Judge. 

THe  n€Xt  ftep  is  to  itecord  the  inventory 
and  oath  before  die  Siheriff,  which,  hj  the  a£t^ 
muft  be  done  within  the  j^ar  and  day  from 
the  death  of  the  ancedon  This  is  done  hj 
prefentiflg  die  inventory  in  Cpurt— The  Jjudge^ 
figns  an  order  for  reGording  the  inventory  and 
oath  ;  the^  principal  ik  preferved  aniioBgft  the 
Kccnrds  of  Gbuttf ;  and  aa  extrad  is  gnren.  out 
kvthe  form*  of  an  ad  of  C^urt 

At  y-ihe  cfeiyof 

Which  DAt^,  Wr  ,  i^riff-fubflitute  of 

fhe  iheriffdom  of  ,  fitting  in  judg- 

ment, by  lus  decree  and  (enCe&ce  pronounced  hj 
him,  of  ibe  date  hereof,  d-ecern^d  and  ordaik- 
£D,  and  hereby  DECEaiifs  andonnAiNs  the  lavto- 
tory  underwritten,  of  the  heritable  ejjite  which 
belonged  to  the  deceafed  A,  and  which  waa  made 
and  given  up  by  B,  his  eldeft  lawful  fon  and  ap- 
parent heir,  with  the  oath  of  tbe  faid  B  fubjotaed 
te  the  fiud  inventory*  prcklueed  in  Court  by 

pro- 
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,  procurator  fcxr  tho  fai4  B^  ta  be 
Inferted  ai>d  regifliet^^d  i^  tb^  courf  book^  pf  tbr 
faid  flieriffdbm,  to  the  eflfef!,  and  confcwm  to  the 
a£l  of  Partiament  after  mentioned  ;  op  which  in- 
VENTORYj  and  o^th  thereon,  the  tenor  follows, 
Ifit^^'^f^re  the  inventory  and  oath  are  taken  irCy^ 
Extracted  upon  this,  and  the  preceding 

pages,  by 

,      oign^hi^tkeX!teri^ 

..  c  ^r  S.J      :^,    .  :  •     -^r '  *   Si    ) ., 

-        .        '    *   ••       "    .   ■  '  -^' V  i  -^  -    '  ■     ••■ '  k  V  •  ^' 

The  next  itep  is,  to  r^prt^  thQ^  irjtentory  ia 
0ie  bboks  df  Seffipnu  .  ^oii^yAii^  th?.  extradl 
from  the  Sheriff-court  to  the  keeper  of  this  new 
tegifter,  who  is  appointed  by  tl^e  Qerks  of 
Seffion.  Hfe  keeps  the  extract:  of  the  Sheriff  as 
his  warrant;  and,  under  iuthority  of  the  adt, 
gives  but  a  hew  extra^,  attefted  by  the  Clerks 
of  Seffion.  The  material  thing  to  be  attended 
to  is,  that  this  laft  regiftnation  ftiall,  iti  feirms  of 
the  a£t,  take  platee  within  the  forty  days  after* 
the  expiry*  of  the  ajtnus  detibcranS ;  for,  un- 
lefs  the  tftVeiitory  has  been  tecorded  in  the 
Sheriff-court  within  the  year,  and  in  the  (!iourt 
bf  Seffion  within  the  jfbrty  day^^  Jl^^reafter,  the 
benefit  of  the  aft  is  Iqft.     "^S^^herey^op  :  the  o* 

N  n  t  dier 
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ther  hand,  thefe  have  been  complied  widi,  the 
fervice  may  take  place  at  any  future  timfiu  : 


Sect.  IV.     Of  *he  Precept  of  Clare 

Constat. 

The  precept  of  dare  conjlat  and  infeftment 
preferves  evidence  of  the  nature  of  our  ancient 
feudal  rights.  Formerly,  the  heir  di  a  vafllal 
was  acknowledged  in  presence  of  the  ports 
curia ;  and  an  order  was  given  by  the  fuperior 
to  his  baillie,  to  ^ve  him  poiTeflion  of  tihe  pro- 
perty of  his  ancefton  All  this  was  done  with- 
out writing,  and  the  evidence  of  it  entrufted  to 
the  pares  curia  alone.  The  next  ftep,  we  learn 
from  Craig  (Lib.  2.  dieg.  2.  ^  16.  &  17.),  was 
to  have  recourfe  to  the  treve  tejlatum^  or  vmt- 
ten  charter  of  the  fuperior,  attefting  the  h&^ 
and  corroborated  by  the  fubfcriptions  of  the 
pares  curia.  This,  agsdn,  we  learn,  was  fu- 
perfeded  by  other  forms;  and  an  order,  or 
precept  of  fafine  was  given  by  the  fuperior  to 
his  bailiie,  on  wluch  pofleffion  was  ^ven  to 
the  vaflal,  and  evidence  of  that  a£l  preferved, 
by  a  notorial  inftrument  In  this  manner,  we 
have  evidence  of  the  union  of  modem  and  an- 

dent 
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cient  forms  in  thofe  i;vhich  we  are  at  prefent  to 
confider. 

Thefe  forms  are  perfeftly  conliftent  with  the 
opinions  entertsdned  hj  the  feudalifts.  The 
property,  on  the  death  of  the  vaflal,  was  un**- 
derftood  to  fall  back  into  the  hands  of  the  fu«- 
perior,  as  the  proprietor  of  the  feu,  excluded 
only  by  the  right  of  the  vafTal.  But  whatever 
power  the  fuperior  might  have  pofleiled  in  very 
early  times,  that  power  came  to  be  afcertained 
and  bounded  by  our  prance,  and,  at  prefent, 
is  as  fixed  and  certain,  and  as  completely  fub«- 
fervient  to  the  rights  of  the  vaiTal,  as  if  the  idea 
of  a  right  of  property  in  the  fuperior  had  never 
es^ifted,    ,  v 

The  notion  of  an  original  right  of  property 
in  thp,  fuperior,  is,  however,  made  the  ground 
pf  certain  procedure  for  the  benefit  of  the  va£- 
fal)  or  for  attaining  the  ends  of  juftice ;  but, 
beyond  thefe,  the  idea  of  a  right  of  property  in 
the  fuperiqr  is  not  to  be  traced.  Thus,  to  give 
a  right  to  an  adjudging  creditor,  or  to  complete 
the.titk.of  a  purchaferina  judicial  fale,  the 
Leg^ture  has  called  forward  the  fi^erior  to 
give  his  aid  in  attaching  the  property  pf  the 
TOffaL '  But^  on  the. other  handj  jxo  a<a  of  the 
fupeiior,  even  with  the  consent  of  the  vaflal, 

.      No  S      ; ihown 
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ikowh  in  any  other  Way  thaa  by  thofe  fbnm 
which  the  law  has  fanftioned,  can  aflfeCk  ihe 
jwropferty  of  the  vaflal.  Thus,  a  fiq)^iK>r  BCiay 
receive  a  refignation  ad  rcTnanentiam^  or  i/r  ^ 
^orem ;  or  he  m^y  confirm  a  difpofition  and 
^me  given  by  his  vaffal  to  be  held  of  him ;  but^ 
^without  the  united  a£ts  of  the  fupedor  and  vaf^ 
fal  in  otxe  ^r  other  of  thefe  >acknowl0dg;ed  and 
teeeived  £3rms,  tlie  ihperior  cannot  aSed  die 
iHop^rty  of  his  vaffid ;  and,  on  the  death  of 
the  vaflEd,  the  power  of  the  fiipetior  is  reftnd** 
ed  to  that  of  renewing  the  right  in  fiivour  of 
the  hfiir  of  inveftiture  alone. 

The  rule,  that  it  is  die  heir  of  inveftiture 
who  alone  is  entided  to  a  renewal  of  thfe  right 
fit>mtiie  fopdior,  hry?tiie  precept  ©f  dare  con^ 
fiatj  9^  a^6fe  oc^  Ibc^  the  pmcS^ocier.  He  will 
&IJIS  neitiia:  renew  the  right  to  the  heir  at  law 
a'fudh,  contrary  to  the  t^nns  of  the  deftina- 
4k)n  Q&tiie  feudal  right,  nor  even  to  the  pro- 
per'hjeiria  the  feu  will  he  give  a  *  right  to  him 
in  liferfeal,.  and  to  his  fon  in  fee. '  In  ffaort,  it 
ivili  be  perfedly  underftood,  that,  on  the  death 
lof  the  vaflal,  the  arriy  power  poffefTed  by  die 
fdperior^  is  to  carry  on  die  right  one  fmgle  ftep 
in  the  precife  diredion  pointed  out  by  the^in- 

veftxcute; 
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Teftitaire ;  and  where  the  fijpenor  has  no  know- 
rledge  of  the  perjfon  who  by  the  inTeftitnre  i$ 
entitled  to  fucceed,  he  Hmft  be  pointed  oMt  19 
%ini  by  a  fervice. 

Tbifi  renewal  of  the  right  <t3f  the  anceftor  in 
the  perfon  of  the  heir,  wiU  b?  voluntary ;  or 
It  m«.y  be  -forced  from  the  fuperior.  And  I 
^aU  thgrdore  ^-sr^^jirft^  the  fwrn  of  the  pre^r 
-cept  of  rZar^  couftatmd  inf^gi^itf ;  ^^/ecpmi^ 
the  forms  by  which  the  fupmor  ix^y  be  force4 
ifto  give  infefbnent  to  his  :vaflaL 


a.    Of  thm  Form  of  thb  Precept  of  ClaIt:! 
•^Constat  and  IiTFEFTkUs^x, 

The  form  of  ^  precept  of  tlm^e  camfdlt^r^ 
quires  attention  from  the  conT^ancer,  princi- 
pally in  the  defcri{ttioa  ^of  the  h^,  whi^ 
ought  to  be  as  accurately  given  as  in  dte  (pe- 
<ial  fervice ;  though,  no  doubt,  it  often  hap- 
pens,  from  the  narrative  of  the  title-deeds  gi- 
ven in  the  precept,  and  from  the  heir's  being 
ferved  in  fubjedts  ipecially  defcribed,  that  an 
inaccuracy  in  defcribing  the  charader  c^  th^ 
heir  is  fupplied  by  4  prefamed  refetence  to  ih? 
deftination  in  his  titles ;  but  to  this  we  oug^ 
oot  to  truft,    I  fliall  giv«  an  example  of  the 

N  n  4  precept 
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precept  of  dare  conjiat  in '  its  ordiniiy  form, 
with  a  few  remarks,  to  include  moft  of  the  ca^ 
fes  likely  to  occur.  And  for  the  precept  in  fa- 
vour of  an  heir  of  entail,  I  muft  refer  to  the 
forms  already  given  in  this  volume,  *  Of  Com- 
pleting the  Title  of  the  Heir  of  Entail ;  '  and 
thofe  in  favour  of  an  heritable  creditor  will  be^ 
found  very  fully  given  under  the  tide,  *  Of  the 
Renewal  of  the  Heritable  Bond  in  the  H^ir  of 
the  Creditor,  *  vol.  II. 

Precept  qf  Qare  Constg^t. 

A,  immediate  lawful  fuperior  of  the  kinds  and 
others  underwritten,  to 

aqd  each  of  you,  jointly 
and  feverally»  my .  baillies  in  that  part,  fpecially 
conftituted.  Greeting;  3£CAys£,  by  authentic  in- 
ftruments  and  documents  read  and  confidered  by 
me,  and  others  in.  my  name,  it  c^earLiY  ap- 
pears, and  is  made  known  to  me,  that  the  de- 
ceafed  B,  grandfather  to  my  lovite  C,  bearer 
hereof,  died  laft  yefted  and  feifed,  as  of  fee,  at  the 
faith  and  peace  of  our  Sovereign  Lord  the  King, 
in  all  and  whole — (here  the  lands  are  described^ 
agreeably  to  a  charter^  S^cr^The  narrating  the 
investiture  secures  the  deed  against  obfections^  as 
(hejinding  the  heir  to  be  heir  in  lands,  tbe,  destina- 

tion 
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tioH  iff  which  is  expressed^  is  nmch  rmre  secure. 
^lan  "where  the  investiture  has  not  been  narrated)-'^ 
AND  THAT  the  faid  C  18  neareft  and  lawful  heir- 
to  the  deceafed  B  his  grandfather,  in  the  faid 
lands  of  and  others  forefaid, 

with  the  pertinents  ;  and  that  he  is  of  lawful 
age }  and  that  the  faid  lands  and  others  forefaid, 
are  heM  of  me  as  immediate  lawful  fuperior  there- 
of, in  feu  farm,  fee  and  heritage  for  ever,  forthe 
yearly  payment  to  me,  my  heii-s  and  fuccefforsf 
of  the  fum  of  in  name  of  feu  duty,  at 

the  two  terms  of  Whitfunday  and  Martinmas,  by 
equal  portions  ;  as  also,  doubling  the  faid  feu 
duty  at  the  entry  of  each  heir  in  "the  faid  lands 
the  firft  year  of  their  entry,  as  ufe  is  in  feu  hold- 
ing— (it  is  obvioics^  that  this  pari  6f  ike'deed  must 
be  entirely  regulated^  both  in  regard  to  the  holding 
and  duties,  by  the  title  deeds  ;  sometimes  they  are  ex^ 
pressed  generally,  and  a  refiirence  made  to  the  liik 
deeds,  hut  it  is  much  better  to  ea^press  theffijuUy,  ii^ 
greeably  to  the  title  deeds  qftheestatey-^AVit^  t  tit  be 
for  ail  other  burden,  demand,  or  fecular  fervices 
whatever,  which  can  be  anyways  exaded  or  rcf 
quired  forth  of  the  faid  lands  and  otheifs  ;  there- 
fore it  is  my  will,  and  I  desire  and  require 
you,  and  each  of  you,  jointly  and  feverally,  my 
bailies  in  that  part  forefaid,  that,  upon  fight  here- 
of, ye  pafs  to  the  grounds  of  the  faid  lands,  and 
there  give  heritable  ftate  and  fafine,  aftual,  ifeaf, 
^  and  corporal  poffeffion  of  all  and  whole  the  lands 
^  of 


fjo  '     p&itsrr  OF  cvfCKB  cok^tat. 

of  and  othcn  fbrefaid,  lyiag  and  de- 

fcribed  in  tn^iner  abore  written^  to  the  iaid  €» 
a$  seared  and  lawful  heir  to  the  biA  B  \k 
grandfather,  in  the  faid  lands  and  others,  agre9« 
ably  to  the  titles  and  inveftitures  thereof,  pro« 
duced  to  me,  and  read  and  confidered  by  me  ai 
aforefaid ;  and  that  by  delivering  to  him,  9Ttiii 
his  certain  attorney  in  his  name,  bearer  hereof,  of 
earth  and  ftone  ci  the  ground  of  tlie  faid  bnd^ 
and  all  other  fymbole  ufuai  and  neceflfary ;  to  n 
HELD  of  me  and  myfarefaids,  in  MAN»fBR,aiKlfor 
PAYMENT  of  the  £eu  duties,  and  other  du^  and 
fervtces  before  fpecified ;  ahhd  this  in  ^owafs  ye 
leave  midone ;  which  to  do,  I  hereby  comoiit  to 
you,  and  each  of  you,  «cty  bailiies  in  that  part 
forefaid,  my  full  poixfer,  by  this  my  i^'ecept  of 
£ifine  direAed  to  you  for  that  effed  ;  savikg  and 
AESERviNo  always  my  own  rights,  and  (be  rights 
of  all  others,  as  accords  of  law ;  and  I  cons£KT 
to  the  A£oi«TitATioN  hereof  in  the  hooks  of  Cods* 
til  and  Seflion,  as  alone  competent,  therein  to  r^ 
main  for  prefenration ;  and,  for  that  purpc^e,  con* 

3TITUTB 

MY  PROCftJRATOIlS,    &C.      Jn    WITNESS    WHERE* 

OF,  itC 

I  fhaU  next  take  nodce  of  £udi  alterations  as 
are  moft  likdy  to  occur. 
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fVhere  the  Frecept  is  grtmted  by  Cofmmiskners. 

A,  B,  and  C,  commiffioners  appointed  by  the 
Right  Honourable  A  Earl  of  £,  immediate  law- 
ful fuperior  of  the  lands  and  others  under  writ^- 
ten^  for  entering  and  receiving  vaflals  in  all  lands 
and  heritable  fubjefls  held  of  him  the  faid  Earl, 
;iiehether  heirs,  or  lingular  fucceflbrs^  on  payment 
of  fuch  compofitions  as  we  may  think  reafonable^ 
and  having  power  to  make,  grant  and  fubfcribe^ 
in  their  favour^  charters,  with  the  neceflary  pre^- 
cepts  ot  fafme,  as  alfo  precepts  of  dare  constat^ 
and  all  other  writings,  and  to  infert  in  the  faid 
writings,  all  the  requiiite  claufes,  agreeal^ly  to 
a  commiflion  granted  by  the  faid  A  Earl  of  E 
to  us,  or  any  two  or  more  of  us,  accepting  and 
acting,  who  are  thereby  appointed  a  quorum, 
dated  and  recorded  in  the  books  of 

Council  and  Seflion,  on  the  day  of  ^ 

to  . 

> 

ai^d  each  of  you,  &c~(/A^  precept  nms  in  nam^ 
of  the  camtnissioners,  and  does  not^  in  any  other 
respect^  differ  from  the  common  case.') 

0 

Wliere  the  Precept  is  granted  by  a  Wife  mih 
consent  qf  her  Husband. 

I,  B,  fpoufe  of  A,  and  immediate  lawful  fupe- 
rior of  the  lands  and  others  after  fpecified,  with 

the 
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the  fpecial  advice  and  confent  of  the  faid  A  mj 
huiband,  and  I,  the  &i4  A,  for  myfelf,  imd  for  aH 
right  and  intereft  which  I  have  in  the  iisdd  lands 
and  eftate,  to  . 

and  each  of  you,  jointly  and  fere- 
rally,  our  bailies,  &c. — (;you  wiU  express  the  koUt- 
mg  to  be  of  the  mfCj  and  iStefeu  duties  to  be  pay^ 
Me  to  her  and  her  heirs^  and  those  dermngri^t 
from  her  ;  and  when  you  come  to  the  precept  aa^) 
— -Therefore  we  the  faid  A  and  B  fpoufes,  for 
cor  refpe£^iye  rights  and  interefts  forefaid,  and 
with  mutual  adi^ice  and  confent^  do  hereby  be- 

6IRE  and  REQUIRE,   &C. 

Wliere  tlie  Precept  is  granted  by  Tutors, 

We,  A,  B,  and  C,  tuton  appointed  to  B«  in^ 
mediate  lawful  fuperior  of  the  lands  and.pthecs 
under  written,  by  a  nomination  of  tutors  in  our 
favour  contained  in  a  difpofition  of  the  faid  lands 
and  edate  and  others,  in  favour  of  the  faid  B,  by 
B  his  father,  of  date  smd  recorded  j 

by  which  nommation^  the  majority  of  us  alive  at 
the  time,  and  accepting,  are  declared  to  be  a 

quorum,  to 

and  each  of  you,  bailies  in  that  part, 
fpeclally  constituted,  greeting  j  bj^cause,  &c. 

^^t/ie  lands  mil  be  declared  to  be  held  gf  jB,  09^ 
the  feu  duties  payable  to  B,  Ms  lieirs  mid  successors  ; 
the  r^st  will  proceed  in  cQm^nonfn*^ 

TVhere 
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iVfiere  <fe  Precept  is  granted  by  a  Minor  ^  mih 
consent  of  Curators^  in  fmovr  of  Hdrs  Por^ 
doners. 

I,  A)  immediate  lawful  fuperior  of  the  lands 
and  others  under  written,  with  confent  of  B,  C, 
and  D,  curators  appointed  to  me  by  A^  my  la- 
thery by  nomination  of  tutors  and  curators  contain- 
ed in<a  difpoiition  of  his  lands  and  eftate,  of  date 
r  and  recorded  ,  any  two  of 

whom,  alive  and  acoeptingy  are  declared  to  be  a 
quorum ;  to 

and  each  of  youj  jointly  and  feve- 
rally^  my  baillies  in  that  part,  fpecially  gonsti* 
TUTED,  greeting  j  because,  by  authentic  inftru- 
ments  and  documents  laid  before  us,  and  fully 
read  and  confidered  by  me  and  my  faid  curators, 
IT  CLEARLY  appears,  and  is  made  known  to  me, 
that  E,  father  of  my  lovites  F,  G  and  H,  died 
laft  veiled  and  feifed  in  the  fee  of  all  and  whole 
&c.  J  AND  THAT  the  faid  F,  G  and  H,  bearers 
hereof,  are  the  only  children  of  the  deceafed  £, 
and  fo  neareft  and  lawful  heirs  portioners  to  their 
faid  father  in  the  lands  before  defcribed,  with 
their  pertinents;  and  that  the  fame  are  held  of 
and  under  me  the  faid  A,  &c. — {pie  deed  goes  on 
in  conmumfarm;  and  when  you  come  to  the  precept j 

5fly)— THEREFORE  I,   With  CONSENT  forcfaid,  DO 

hereby  desire  and  require  you,  that,  on  iight 
hereof,  ye  give  and  deliver  heritable  (late  and 

fafine, 
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iafilkef  aftiuly  real  aftd  corporat  poflefion  to  tlie 
fittd  F,  G  and  H,  bearers  heroof^  as  hiars  por^ 
doners  of  the  laid  £,  tbeir  £sit)ier^  in  the  £iid 
lands  and  others  forefitid»  in  terms  of  the  titles 
fbrefaid ;  and  that  by  delijmry  to  the  laid  F,  G 
and  H,  as  heirs  portionen  for<eiaid,  or  to  theiit 
certain  attorney  or  attomies,  &c.    (m  comnian 


Where  Oie  Heir  has  fitadei^  a  Jiikh^  Sermce;; 

4fkr  describing  Ae  ktmbi  tnpbceqfsaging^  or 
in  tiie  common  case^  ^*  and  tHAT  the  £iki  C  it 
**  neareft  and  lawful  heir, "  &<:.  you  proceed  ia 
these  terms-^^^  abd  that  the  fatd  C  is  ekieft  fon, 
**  and  neareft  and  lawful  heir  to  the  faid  B»  his 
**  father,  in  the  faid  lands  and  otherf ,  ixrikh  th^r 
<^  pertinents,  agreeably  to  the  fpecbl  fervice  ift 
^  his  favour,  as  heir  forefitid,  ezpede  before  the 
<^  Sberiff  of  upon  the  day  of 

^^  duly  retocortd  to  Chancery*  '^ 

"k  may  be  necefl&ry,  in  completing  tibe  title 
d[  the  heir,  to  unite  the  precept  of  dare  con^ 
ftat  with  the  charter  of  cpnfirmaticMi,  Fcmt  in- 
flance,  the  anceftor  may  have  purchafed,  and 
t)een  voSaSsi  on  the  precept  in  the  feller's  diif- 
pofition  \  m&^  eonfecjuendy,  to  enable  the  fu- 
perior  to  give^n  entry  to  the  heir  of  that  pur- 

X  chafer,' 


cWer,  it  becomes  riecefl&iy,  in  the  firft  pbce^ 
to  confirm  the  poirchafer's  iofeftment  following 
f^  the  feller's  precept^  fo  as  to  make  the  an- 
ceftor  hold  of  the  fiipeifor ;  and  then  the  fu- 
perior  gives  his  onter  for  ^ntfering  the  heir  ais 
hm  to  the  anceftbr  th^itiad^  to  hold  of  the 
fuperibr.     The  hecemty  6f  the  union  will  be 
obvioas.     The  fame  thing  happens,  in  what** 
ever  way  the  anceftor  may  have  been  bafe  in- 
fe&     Suppofe.  hTip,-,to  hikver  been  bafe  infeft 
on  a  marriage  contrad,  that  is  to  fay,  his  fa- 
ther ftatidsinfeft,  Hol^iig  of  the  fiiperior  on  a 
marriage  contraA^'  he  gives  a  precept  of  in- 
feftment,  with  an  obligation  to  infeft  a  Jc  vet 
de  fe^dxA  the  fon  is  infeft  on  that  precept^ 
and  dies.     It  i€^  neceflary,  before  giving  .a  pre- 
cept of  dare .  conjiat  to  the  ion  of  die  mar-« 
ziage^  to  confinn  the  infeftment  on  the  map* 
riitge  contrad ;  of  which  the  fdlowiag,  ftyle 
gives  an  escample. 

carter  qf  ConfirmaHon.  and  Prieedpt  of  Clare 

•  '     ''  •  Conftat. 

Td  julit  an©  sundhy  to  whofe  knowledge 
the^  prefehts  fliall  come ;  A^  immcdkce  lawfot 
fuperior  of  |he  lands  and  others  imder  written, 
q&E£TiNG^    Know  yje^  that  I  have  ratified 

and 
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and  APPROVED,  and  perpetuallit  confirmed  a 
DISPOSITION,  bearing  date  made  and 

granted  by  ti,  who  ftood  publickly  infeft  under  me 
m  the  lands  and  others  after  mentioned,  wherebf, 
in  implement  of  the  contra^  of  marriage  therein 
mentioned,  he  gave,  granted,  and  disponed 
to  C,  hi&  elded  lawful  fon,  and  D,  his  fpoufe,  and 
the  longeft  liver  of  them  two,  in  con}un£l  fee  and 
liferent,  and  the  heirs  male  lawfully  procreatedi 
or  to  be  procreated  betwixt  them }  which  fail- 
ing, to  the  faid  C,  his  heirs  and  affignees  whom^  , 
foever,  heritably  and  irredeemably,  all  and 
whole — (here  insert  the  lands) — ^as  the  fiud  difpo- 
fition,  containing  an  obligation  to  infeft  the  faid 
difponees  a  se  vel  de  se^  in  ihanner  therein  fpe- 
cified,  with  precept  of  fafine,  and  feveral  other 
daufes,  in  itfelf  more  fiilly  bears ;  together  al« 
so  with  an  instrument  of  sasine  following  there- 
on in  favour  of  the  faid  C,  and  D  his  fpoufe,  un- 
der the  hands  of  notary  public,  dated 
and  recorded  ,  or  of  what- 
ever other  dates,  tenor  or  contents  the  £ud  writ- 
ings may  be,  in  the  whole  heads,  articles, 
CLAUSES,  TENOR  and  CONTENTS  of  the  fame, 
with  all  that  has  dr  is  competent  to  follow  thefeon; 
AND  FURTHER,  I  hereby  will  and  grant,  and 
for  myfelf,  and  my  heirs  and  fucceflbrs,  decern 
and  ordain,  that  this  prefent  confirmation  fliall  be 
as  valid  and  effectual,  to  all  intents  and  purpofes,  as 
if  the  writs  before  confirmed  had  been  engrofled 

herein. 
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• 

herein^  or  as  if  this  confirmation  had  been  made 
before  the  taking  of  the  faid  infeftment ;  where- 
with, and  with  all  objeftions  that  may  lye  againft 
the  validity  of  the  faid  deeds,  or  of  this  confirma- 
tion, I,  for  myfelf  and  my  forefaids,  have  for  e*er 
dispensed:  And  further,because  it  clear:^ 
i;y  appears,  and  is  made  known  to  me,  that  the 
faid  deceafed  C>  &ther  to  my  lovite  £,  bearer; 
hereof,  died  laft  veiled  and  feifed  as  of  fee,  at  the 
faith  and  peace  of  our  Sovereign  Lord  the  King^ 
in  all  and  whole  the  faid  lands  of  and 

others  forefaid,  with  their  pertinents }  and  that 
the  faid  £  is  nearefl:  and  lawful  heir  male  of  the 
.  faid  marriage  entered  into  betwixt  the  faid  C  and 
D,  and,  as  fuch,  in  terms. of  the  writs  hereby 
confirmed,  is  neareit  and  lawful  heir  to  the  faid 
C,  his  father,  in  the  faid  lands  and  others  forefaid ; 
AND  THAT  the  faid  lands  and  others  foreCaid  are 
held  of  me,  &c.— (m  common  ^rm.)— there- 
fore, it  is  my  will,  and  I  hereby  desire  and 
require  you 

and  each  of  you;  my  baillies  in  that  part,  to  the 
6ffeft  after  fpecified,  fpecially  conftituted,  that^ 
on  fight  hereof,'  ye  pafs  tpf  the  ground  of  the  faid 
lands  and  others,  and  there  give  and  deliver  to 
the  faid  E,  as  heir  forefaid,  heritable  ftate  and  fa- 
fine,  Ice.  (in  common  Jbrm.) 


vot.  Ve  *         O  o  Precept 
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Precept  of  Clare  Conilat  fy  the  Superior  Jbr  nu 
fefting  Jiimself  in  the  proper^  qf  LcmdSj  ^ 
"which  he  is  infeji  in  the  Supertoritjf. 

By  immediate  lawf ui  fciperior  of  ills  taii(b  and 
ethers  utidepwrittea,  to 

and  «acfa  o(  ym^  joiodj 
and  feveralTy,  my  bailies  im  that  patt  fpflci^jr 
eonftituted,  greeting  ;  bscause  rr  ci^bahly  a?*^ 
PEARS,  and  is  mads  kkowit  to  me>  hf  authentic; 
indruments  and  documents  read  and  cottfiideced 
by  me,  that  the  deceafed  Ay  mj  £eU£ier»  did  h& 
veft  and  ieifed  at  of  fee,  at  the  fatf h  azid  peace  of 
our  Sovereign  Lord  the  King,  ia  the  pMopctiyi  of  . 
ALL  and  WHOLE,  &c-  AND  th;a7  I  iun  Ufisu^eS 
and  lawful  heir  to  the  deceafed  A,^  my  laibeir,  ta 
the  lands  and  others  fore&id^  ia  vtstue  of  the  in« 
veftltuves  thereof;  Ajsm  7hat  I  am  of  lawful  s^  v 
AND  that  the  £ud  lands,  and  otbeis  9m  hd^  of 
me,  as  immediate  lawful  fqperioir  ^isreof^  in  &ee 
blench  farm,  fee^  and  heritage,  &c.;  TBEHSFoas,. 
I  hereby  dzsurs  and  rsquix^  ywk^  and  each,  of 
you,  joiutly  and  iieveraUy,  my  baJKe^  in  tAuat  part 
forefaid,  that,  on  fight  hereof,    ya  pa&  to  the 
grounds  of  the  faid  hizids,  and  th^i^e.  give  to  me,, 
as  heir  forefaid^  heritable  ftat«  and  iafmc^  aOual^ 
real  and  corporal  pofleffion  of  the  faid  land$  and 
others  forefaid,  and  that  by  delivery  to  me  or  my 
attorney  in  my  name,  bearer  hereof  of  earth  and 
ftone  of  the  ground  of  the  faid  lands,  and  all  o* 
ther  fymbols  ufual  and  neceflary ;  and  this  m  no- 
ways 
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%ays  ye  feave  ttndone  j  WHicti  td  do,  I  commit 
to  ycrtr,  joiiitFy  amd  feverafty,  liiy  bailies  in  rhai 
part,  fttH  powar,  by  thrsr  my  precept  of  fafine  di- 
fefted  to  yoa  for  thsit  cffeft ;  Attt>  I  consent  t6 
fhe  HEGi'sritATiaK  herfecrf,  &c. 

The  kifeftmeftt  fe^otvifig  dn  this  precept 
will  complete  the  ftipetior's  titfe  to  the  prcvi 
perty ;  bm:  the  two  eftates  of  property  and 
fopetiority  wilf  ffand  Jeparatedj  until,  by  a  re- 
fignatioa  of  the  property  ad  remahentiam^  it 
be  united  with  the  fuperiority  in  hi&  perlbni* 
This  ha&  fbmecimeS'  .been  done  by  9  kind  of 
unikoa  of  the  jM'ecept  of  dart  co^at  and  refi^-- 
i3acici&  ad  remaaenHam^  Bat  the  £jfeit  £31211 
is  by  leparaidng  the  two  aAs*  The  form  of 
the  redgnation  Mkyvni 


.       >       .  •       ' 

Pracuretory  ^  Bmgmiion  aJ  refnahemiam  hf  a 

Person  w^^  both  in  ike  Prop&r^  mni  Siipe^ 

riority  (^  Idmdsi 

I,  'B>  coNsiDiRiKa  that  t  {land  refted  in  tbd 
property  and  fuperiority  of  the  lands  and  others 
after  mentioned,  on  different  titlea,^  and  that  I  am 
defirous  of  uniting  and  confolldating  the  proper* 
ty  with  the  fuperiority  in  my  perfbn^  do  there^ 
fore  hereby  constitutb  and  qrdain 

jointly  and 
O  Q  2  feverailyy 
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feverally,  my  procurators,  for  me,  and  in  mjr 
name,  to  compear  before  me,  my  heirs  and  fuc- 
ceffors,  as  immediate  lawful  fuperiors  of  the  lands 
and  others  herein  defcribed,  or  before  our  com- 
miiiioners  in  our  name,  having  power  to  receive 
reftgnations  thereof  ad  remanentiam^  at  any  hour 
and  place  lawful ;  and  there,  purely  and  limply, 
by  ftaff  and  baton,  as  ufe  is,  to  refign,  as  I  by 
thefe  prefents  resign  and  surrender,  sin^idter 
uPGivE,  overgive  and  deliver,  all  and  wholb 
&c.,  with  all  right,  title  and  incerelV  which  I  have 
or  can  pretend  to  the  property  of  the  lame,  in 
THE  HANDS  of  me  the  faid  B,  or  of  my  forcfitids, 
as  immediate  lawful  fuperiors  of  the  fame,  dffT' 
petuam  renumentiam  j  to  the  effect  that  the 
right  of  property  of  the  faid  lands  and  othcn, 
which  ftand  in  my  perfon,  may  be  united  and 
confolidated  with  my  right  of  fuperiority  of  the 
fame,  and  remain  with  me,  and  my  heirs  and 
fucceffors  in  the  faid  fuperiority,  abfolutely  an* 
irredeemably,  in  all  time  coming;  acts,  ikstrit* 
MENTs  and  DOCUMENTS  in  the  premifes  to  aft 
and  take ;  and  generally  every  .other  thiag  to  do, 
^  freely  in  all  refpefts,  as  I  the  faid  B  could  do 
myfelf,  or  which  to  the  office  of  procuratory  ^ 
fuch  cafes  is  known  to  pertain  j  promising  to  ra- 
tify and  confirm  whatever  my  faid  procurators 
fliall  lawfully  do,  or  caufe  to  be  done  in  the  pre- 
mifes;    AND  I   CONSENT   tO  the    REGISTRATIOI* 

hereof  in  the  books  of  Council  and  Seffiofli  ^^ 
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Others  competent,-  therein  to  remain  for  preferva- 
tion  ;  and,  for  that  purpofe,  constitute 

MY  procurators,  &C. 

Ik  witness  whereof,  &c. 


Instrument  of  Resignation  ad  remanentiam  foUotw* 
ing  on  the  preceding  Procuratory. 

In  the  name  of  God,  amen.  Be  it  known 
to  all  men  by  this  public  inftrument,  that  upon 
the        day  of  years,  and  of  the  reign 

of  our  Sovereign  Lord  George  the  Third,  by  the 
grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  King,  defender  of  the  faith, 
the  year,  in  presence  of  me  notary  public 

and  witneffes  fubfcribing,  compeared  perfonally 
L,  as  procurator  for  B,  heritable  proprietor  of  the 
lands  and  others  after  mentioned,  fpecially  con- 
ftituted  by  virtue  of  a  procuratory  of  refignation 
ad  remanentiam^  dated  made  and 

granted  by  the  faid  B,  for  reiigning  the  faid  lands 
and  others  after  mentioned,  in  favour  of  himfelf, 
his  heirs  and  fucceflbrs  in  the  fuperiority,  and 
PASSED  with  us  to  the  perfonal  prefence  of  the 
faid  B,  superior  of  the  faid  lands  and  others; 
AND  there,  the  faid  procurator,  in  name  and  be- 
half of  the  faid  B,  resigned  and  surrendered, 
umpUciter  upgave,  overgave  and  delivered, 
Ahh  and  VTHOLU  (here  describe  tfie  landSy)  iogcthtr 

O  o  3  with 


SH    iv^rvLVUzar  or  m^u^vatiov^  i^ 


with  all  right,  titkt  ^d  kitex^y  which  the 
B  bad,  or  anyways  might  have,  cl^ip^  or  pretend 
to  the  property  of  the  fgid  lands  and  others,  or 
to  any  part  thereof,  in  thi^  ^an^s  and  i^  fav*-- 
OUR  of  the  faid  B  immediate  lawful  fuperior  of  the 
hme^adperpetHamremanentiami  to  the  effect 
that  the  right  of  property  of  the  bi^  lands,  ftand* 
ing  in  the  peribn  of  the  &id  S,  may  be  confoli- 
dated  with  the  right  of  fuperiority  of  the  fame, 
and  remain  with  the  faid  B,  his  heir$  aiul  fucoef- 
Ibrs  in  the  fajd  fijperiority,  abiblutely  and  irr^- 
^j^dcemably,  in  all  time  coming,  by  virtue  of,  and 
Scwform  to,  the  forelaid  procuratory  of  refignation 
granted  by  the  iiftid  B  for  that  ^SoQ, ;  and  that 
by  deliverance  Tnade  by  the  faid  procurator  of 
ftaff  and  batpn,  as  use  is,  in  the  hands  of  the 
laid  B,  who  accq)ted  (he  jame;  wH£f£UPON, 
and  f^n  ali.  apd  jundhy  the  premifles,  the  faid 
attorney,  as  procurator  &relaid,  aDced  and  took 
Jnilruments  in  the  bands  of  me  notary-public ; 
TiiESE  THINGS  were  fo  done  at  '       ,  the 

day,  month,  year  of  God,  and  of  the  King's  reign 
refpedively,  firil:  above  written,  betwixt  the  hours 
of  and  in  prefeoce  of 

and  witneiTes  to  the  pren^fles  fpe- 

cially  piUed  and  required. 

This  inftnun^nt  muft  be  recorded  within 
Axty  days  of  its  date,  and  it  cofolidates  tLe 

property 
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jaropexty  and  fiiperioilty  in  the  perfoa  of  the 
iiiperior. 

SaSINE  on  THt  Pft«CfiPT  05  CLAAIS 

Constat. 

It  will  be  obferved,  that  the  precept  of  dare 
cofi/iiiit  cim  neither  be  dligned  iiot  fexecutea 
after  the  death  of  the  grantor :  It  cannot  bfe 
afligned,  becaufe  the  character  under  which  thfe 
right  Is  given  is  nnaffignable ;  while  the  adt 
1693,  c.  ^5^  which  authorifes  .precepts  to  be 
executed  after  the  death  of  the  grantor  or  re- 
ceiver, makes  an  exception  of  precqpts  of  clafe 
xonjlat:  The  words  are^  *  Excepting  always 
*  from  this  afl:  precepts  of  clare  confiat^  Thfe 
fafine  therdbre  following  on  this  precept  caa 
be  in  favour  of  the  heir  only  to  whom  the 
precept  is  given. 

• 

Instrument  qfSdsine  on  ^  Pr^Qept  qfChxt 

Conftat. 

In  the  kasi£  of  Gon,  amek.  Be  itknowk 
TO  ALL  MSN  by  this  prefenc  public  inltrumentj 
THAT  upon  the    day  of  in  the  year  of  our 

Cord*  and  in  the  reign  of  our  Sovereign 

Lord  George  the  Third,  by  the  grace  of  God,  of 
the  united  kingdom  of  Great  Britain  and  Ireland, 

Qo  4  JSang, 
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King,  defender  of  the  faith,  the  J^^j  ^k 

PRESENCE  of  me  notary-public,  and  witAefle$  fuU- 
fcribing,  appeared  perfonally 
as  procurator  for,  and  in  name  of  C,  whofe  pow- 
er of  procuratory  was  fufficiently  known  to  me 
the  faid  notary-public,  and  passed  with  us,  and 

.  bailie  in  that  part,  fpecially  confti- 
tuted,  by  virtue  of  the  precept  of  fafine  or  pre- 
cept of  clare  constat  after  inferted,  to  the  ground 
of  the  lands  and  others  after  mentioned,  refpec- 
tively  and  fucceffively,  having  and  holding  in 
his  hands  the  precept  of  fafine,  or  precept  of  clare 
^constat  after  inferted,  made  and  granted  by  A, 
immediate  lawful  fuperior  of  the  lands  and  others 
therein  and  after  mentioned,  to  and  in  favour  of^ 
the  faid  C,  for  infeftihg  him  as  nearefl  and  law- 
ful heir  to  the  deceafed  B  his  father,  in  the  lands 

r 

and  others  forefaid ;  which  precept  of  clare 
qoNSTAT  the  faid  procurator  presented  to  the 

.  faid  bailie,  and  defired  him  to  proceed  to  the 
execution  of  the  office  of  bailiary  thereby  com- 

,  mitted  to  him,  by  giving  fafine  to  the  faid  C,  of 
the  faid  lands  and  others,  in  terms  of  the  faid 
precept  of  fafinq  or'  precept  of  clare  constat i 
WHICH  desire,  the  faid  bailie  finding  to  be  rea- 
fonable,  he  received  the  faid  precept  of  t*Zar^  coji- 
Stat  into  his  hands,  and  delivered  the  fame  to  me 

'  notary  public  fubfcribing,  tb  be  read  and  pub- 
liibed  to  the  witnefTes  and  others  prefent,  which 
I  did,  and  of  which  precept  of  fafine  or  clare  coO" 

sfaty 
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statj  the  tenor  follows,  in  thefe  words — (^here  copy 
4njh€  precept  J  Jrom  begmning  to  endj  verbatim)— 

AFTER  READING  and  PUBLISHING   of  which   prc- 

cept  of  fafine  or  clare  constat  above  inferted,  the 
faid  bailie,  by  virtue  thereof,  and  of  his  office  of 
l>ailiary  thereby  committed  to  him,  gave  and  de- 
X.IVERED  to  the  faid  G,  heritable  ftate  and  fafine, 
adual,  real,  and  corporal  poffeffion  of  all  and 
WHOLE  the  lands  and  others  above  mentioned, 
lying  and  defcribed  in  manner  forefaid,  and  that 
by  delivery  to  the  faid  procurator  of  earth  and 
ftone  of  the  ground  of  the  faid  lands,  and  of  all 
other  ufual  and  neceffary  fymbols,  after  the  form 
and  tenor  of  the  faid  precept  of  fafine  or  chre 
fiomtat  above  inferted,  in  all  points  j  whereupon, 
and. upon  all  and  sunpry  the  prcmiffes,  th«  faid 
procurator  alked  and  took  inftruments  in  the 
iiands  of  me  notary-public  fubfcribing:  These 
THINGS  were  fo  done  on  the  ground  of  the  faid 
lands,  refpeftively  and  fucceffively,  betwixt  the 
hours  of  and  "  of  the  day,  month, 

year  of  God,  and  of  the  King's  reign  refpeftively 
firft   above  written,   before,  and  in  prefence  of 

and  witneffes  to  the 

premiffes,  fpecially  called  and  required,  and  here- 
to with  me  fubfcribing. 

Attested  by  the  subscriptions  of  tlie  notary  and 
Tcitness^  a?id  by  the  notorial  docqwt. 

m 

Jnstnmientf 
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Imtrumtntaf  Sasmeon  0^  Precept  qf  Glare  Cqb<- 
^    flat,  tt  hen  joined  to  a  Cbarter  qf  dmfirma&m.  . 

As  in  the  preceding  Jbrmj  until  you  come  to  these 
wordsy  HAVING  and  holding  in  his  hands  a  char- 
ter of  confirmation  granted  by  A,  whereby  he 
confirmed  a  difpofition,  bearing  date  » 

made  and  granted  by  B  in  implement  of  a  con- 
tra£t  of  marriage  betwixt  C  his  eldeft  fon  and 
D,  to  which  charter  of  confirmation,  there  i$ 
fubjoined  the  precept  of  clare  constat  after  infert- 
cd,  for  infefting  £  as  neareft  and  lawful  heir 
male  of  the  marriage  entered  into  betwixt  the 
laid  C  and  Dy  and,  as  fuch,  neareit  and  lawful 
heir  to  the  faid  C  his  father,  in  the  lands  and 
others  particularly  after  defcrlbed ;  which  char- 

T£R  of  CONFIRMATION,   and  PRECEPT  Cf  CLAR£ 

CONSTAT,  the  faid  procurator  prefer.ted  to  the 
faid  bailie,  and  defired  him  to  proceed  to  the  ex- 
ecution of  the  office  of  bailiary  thereby  commit- 
ted to  him,  by  giving  fafine  to  the  faid  £  of  the 
lands  and  others  forefaid,  in  terms  of  the  faid 
precept  of  clare  constat;  which  desire,  the  faid 
bailie  finding  to  be'reafonable,  he  received  the 
faid  charter  of  confirmation,  with  the  precept  of 
clare  constat  thereto  fubjoined,  into  his  hands, 
and  delivered  the  fame  to  me  notary-public,  to 
be  read  and  publifhed  to  the  witneiTes  and  others 
prefent,  which  I  did ;  and  of  which  precept  of 

fafine 
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fefitie  or  dare  constat  fubjomied  to  the  fatd  char- 
ter of  confirmation,  the  tenor  foIlow$  in  thefe 
word^-^^r^  copyjrwi  ihejbllmmg  "words  in  tlie 
precept  to  the  end\txhd.t\xa) — akd  further,  be- 

CAU?E  it  Ci^EARLY    APPEARS,    &€•  (jmd  SO  the  IH^ 

stnment  goes  on  as  in  tlie  preceding  ejcample)*^ 

AFTER  READINOand  PUBLISHING,  &C* 


2.  Of   THE  Forms  3Y  which  the  Superior 

MAY     BE     forced     TO    GIVE     AN    EnTRY    TO 
AN  HeJR. 

It  is  only  the  vaflal  who,  by  a  ipecial  fervice 
as  heir  in  the  lands,  has  proved  his  right  to"  be 
infeft,  that  can  force  the  fuperior  to  give  him 
infeftment;  and  the  aft  20th  Geo.  11.  c.  50, 
authorifes  an  application  to  tjie  Lord  Ordinary 
on  the  bills  for  a  warrant  to  charge  the  fuperior. 
The  form  of  the  bill  will  correfpond  with  the 
narrative  of  the  following  letters ;  and  the  re- 
tour  of  the  fpecial  fervice  will  be  produced 
with  them  to  the  clerk  of  the  bills  as  their  war- 
rant. 

Homing  against  Superiors  at  the  Instance  of  an 
Heir^  in  terms  of  the  Act  20th  Geo.  IL  c.  50. 

George,  &c.     Whereas  it  is  humbly  meant 
and  fliown  to  us,  by  our  lovite  B,  fon  of  the 

deceafed 


588      LETTERS  OF  HORNING  AT  INSTANCK 

deceafed  C,  That  upon  the         day  of  j 

he  was  duly  and  lawfully  ferved  and  retoured  heir 
ia  fpecial  to  his  father  A,  before  the  Sheriff  of 
.   ,  in  ALL  and  whole — (here  describe 
ffielands)''^A'SD  whIch  lanbs  are  held  of  A, 
for  payment — (^here  take  in  the  duties  and  services 
as  in  the  retaur) — conform  to  retour  of  his  fpe- 
cial fervice,  cxtrafted  from  the  records  in  Chan- 
cery, as  the  fame,.fhown  to  our  Lords^of  Coun- 
cil and  Seffion,  hath  teftified  ;  and  that,  by  afl 
of  Parliament,  made  in  the  20th  year  of  the  reign 
of  his  late  Majefty  King  George  II,  entitled,  *  An 
^&  for  taking  away  the  tenure  of  wardholding  in 
Scotland, '  it  is  enaded,  that  from  and  after  the 
25th  March  1748,  it  fhall  and  may  be  lawful  and 
competent  for  any  perfon  who  fhall  be  duly  ferved 
and  retoured  heir  to  any  of  his  predeceffors,  in 
any  lands  or  heritages  in  Scotland,  to  apply  to 
the  Lord  Ordinary  on  the  Bills  i^  the  Court  of 
Seffion  for  the  time  being,  praying  a  warrant  for 
letters  of  horning  to  charge  the  fuperior,  of  whom 
fuch  lands  or  heritages  are  held,  to  receive  or 
grant  new  infeftments  to  fuch  heir ;  and,  upon 
produdion  to  the  faid  Lords  of  our  Council  and 
Seflion,  of  a  fpecial  retour  of  the  petitioner,  it 
(hail  and  may  be  lawful  for  our  faid  Lords,  and 
they  are  thereby  authorifed  and  required  to  grant 
warrant  for  letters  of  horning,  upon  fifteen  days 
charge,  to  charge  the  fuperior  of  the  lands  con- 
tained in  fuch  fpecial  retour,  to  receive  or  grant 


J 
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new  infeftments  to  fuch  heir.  Our  will  is 
HEREFORE,  and  we  charge  you,  that,  on  fight 
hereof,  ye  pafs,  and,  in  our  name  and  authority, 
lawfully  command  and  charge  the  faid  A,  perfon- 
ally,  or  at  his.  dv^ellingplace,  to  enter,  infeft 
and  seise. the,  complainer,  in  all  and  whole  the 
lands  and  others  forefaid,  lying  and  defcribed  in 
manner  above  written,  and  to  make,  grant,  fub- 
fcribe  and  deliver,  to  the  complainer,  precepts, 
\:harters,  ai^d  other  writs  requifite  for  that  purpofe, 
after  the  form  and  tenor  of  th^  complainer's  fpe- 
cial  retour,  as  heir  to  his  faid  father,  and  ad  of 
Parliament  before  recited,  in  all  points,  within 
FIFTEEN  DAYS  ucxt  after  he  is  charged  by  you 
thereto,  under  the  pain  of  rebellion  and  putting 
him  to  the  horn  ;  wherein  if  he  fail,  the  faid  fpace* 
being  elapfed,  that  immediatd]^  thereafter  ye  de- 
nounce him  our  rebel,  and-  pint  iiim  to  the  horn, 
and  ufe  the  whole  order  againft  him  prefcribed  by 
law.  According  to  Justice,  (becaufe  the 
Lords  have  feen  an  extraft  of  the  .fpecial  fervice 
above  mentioned),  as  ye  will  anfwer  to  us  there- 
upon J  WHICH  TO  DO,  we  com&iit  to  you  full 
power,  by  thefe  our  letters,  delivering  them  by* 
you,  duly  executed  and  indorfed,  again  to  the  betif  ^^ 
er.  .  Given  under  our  fignet,  sit  EDiKBUR^ii;  the 
day  of  ,  in  the  -  year  of  our 

reign. 

Ex  deliberatione  Dominorum  Concilii. 

Pro- 
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When  tlie  chao^  upon  thefe  letters  is  dlfire^ 
garded,  a  caption  may  be  raifed,  which  will  h6 
the  warrant  of  imprifonment,  untU  the  foperior 
fhall  comply  with  the  command  of  the  preced- 
ing fetters  of  homing ;  but  this  is  an  event 
that  can  fcarcely  be  fuppofed  to  happen  j  for^^ 
either  the  fiiperior  will  have  good  grounds  for 
refufing  to  comply  with  the  command  of  the 
letters ;  and,  in  that  cafe^  he  will  inftai^y  pre* 
fent  a  fufpenfion^  and  in  that  way  the  matter 
will  be  brought  to  ifiue ;  or^  fhould  the  fope^ 
rior  have  no  legal'  plea  fer  refufing  to  gite  an 
entry  to  the  heir  of  his  vaflal,  he  will  netw 
carry  matters  to  fijch  an  extremity,  but  will 
comply  with  the  command. 

But  another  cafe  may  happen,  and  the  fu- 
perior  himfelf  may  be  unentered.  In  thefe 
circumflances^  a  different  form  of  proceeding 
becomes  neceilary ;  and  after  reqiuiing,  under 
form  of  inftrumenty  in  pre(ence  of  a  notary 
and  witnefles,  the  hor  of  the  fuperior  fo  enter 
and  complete  the  title  of  the  vaflal,  a  fpecial 
charge  will  next  be  given,  of  which  the  follow- 
ing is  the  fty le. 

Special 
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Spscki  Charge  at  At  Instance  qf  a  Vassal  agmnst 
his  Superior^  wbs>  has  not  made  tip  Titles  to  the 
Supenarkff. 

George,  &c.     Whereas  it  is  humbly  meant 

and  ihown  ta  us,  by  our  tovite  B,  that  upon  the 

day  of  ,  the  complainer  was 

duly  and  lawfully  ferved  heir  in  fpecial  to  the  de- 

ceafed  B,  his  father,  before  the  SheriiF  depute  of 

,  in  ALL  and  whole,  &€. ;  which 
LANDS  and  others  are  held  of  A,  his  predecefTors 
and  authors,  for  payment,  &e.  conform  to  retour 
of  his  fpeeiat  fervtee,  extraded  from  the  records 
of  Chsmeery :  And  that  the  faid  A,  not  having 
yet  made  up  titles  to  the  fuperiority  of  the  faid 
knds  and  others,  the  complainer  desired  and 
required  him,under  form  of  inftrument,  to  make 
up  and  complete  proper  and  fufficient  titles  there- 
to, and  thereafter  ta  enter  and  receiv-e  the  com- 
plainer as  yafl&l  to  him  therein,  and  alfo  offered 
to  pay  and  perform  to  him  what  is  required  by 
law ;  AND  that  the  faid  A  not  ONLYfldll  refuies 
to  enter  the  complainer  as  his  Yaflal  in  the  faid 
lands  as  heir  forefaid,  hut  also  wilfully  lyes  furth^ 
and  will  not  obtain  himfelf  lawfully  ferved,  re- 
toured,  entered  and  infeft,  in  the  fuperiority  of 
the  faid  lands,  as  heir  to  the  deceafed 
his  father,  who  died  laft  veiled  and  feifed  therein, 

I  whereby 
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whereby  he  may  be  in  a  capacity  to  enter  the  corn- 
plainer^  in  manner  above  mentioned ;  wherefore, 
necefTary  it  is  for  the  complainer  to  have  thefe  oar 
letters  direded  at  his  inftance  againft  the  faid^  A, 
in  manner  and  to  the  effe£t  underwritten.  Our. 
WILL  IS  HEREFORK,  and  we  CHARGE  you,  that, 
on  fight  hereof,  ye  pafs,  and,  in  our  name  and 
authority,  lawfully  command  and  charge  the 
faid  A,  perfonally,  or.  at  his  dwellingplace,  to  en- 
ter himfelf  heir  in  fpecial  to  the  faid  deceafed 

,  his  father,  in  all -and  whole 
the  lands  and  others  particularly  before  mention^ 
ed,  wherein  the  faid  died  lait  veiled 

and  feifed,  in  manner  forefaid,  and  thereby,  or  by 
other  legal  method,  to  obtain  the  full,  heritable,, 
irredeemable,  and  undoubted  right  thereof  efta- 
bliflied  in  his  perfon,  and  that  within  forty  days^ 
Conform  to  aft  of  Parliament,  to  the  effed  above 
mentioned;  with  certification  to  him,  if  he 
fail,  the  complainer  fhall  have  fuch  action,  pro- 
cefs,  and  execution  of  adjudication,  and  others  of 
the  law  competent,  direded,  led^  ufed  and  exe- 
cuted, at  his  inftance,  againft  the  faid  A,^  as  law- 
fully charged  to  enter  heir  in  fpecial  as  aforelaid,' 
and  againft  the  faid  lands  and  others  themfelves, 
as  he  might  have  againft  him  if  he  were  ferved,' 
retoured,  entered  and  infeft  therein,  as  heir  in 
fpecial  to  his  faid  father,  notwithftanding  he  wil- 
fully lyes  furth,  and  will  not  enter  himfelf  heir,  in 
manner  forefaid.  According  to  justice,  con- 
form 
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form  to  aft  of  Parliament,  * .  as  ye  will  anfwer  to 
us  thereupon  j  which  to  do,  we  commit  to  you 
and  each  of  you,  full  power,  by  thefe  our  letters, 
delivering  them  by  you,  duly  executed  and  indorf- 
ed,  agaiii  to  the  bearer*  Given  under  our  Siguet, 
AT  Edinburgh,  the  day  of  ^ 

in  the  year  of  our  reign. 

Ex  DELIBERATIONaS  DoMINORUM  CoNCILIIt 

The  adl,  which  will  be  found  in  the  foot 
note^  feeim  to  authorife  the  fuperior  of  the 
^edbn  ddayiug  to  'enter,  to  give  an  entry  to 
the  fubvaffal,  without  die  lieceffity  of  rectirring 
to  1  judge.  But  >at  declaratory  adion,  when 
the  vafral's  immediate  fuperior  ftill  delays,  is 
the  method  foHowed  put  for  obtainmg  the  be- 
nefit of  the  ad.     Tlie  aCtion  is  In  this  form. 

^  Simmons 

♦,  *  The  act  here  referred  to,  is  the  act  1 4-74,  c.  58,  which 
nuiB  in  diese  termft  :  *  It  is  sxatuts  and  orimcINXd,  anent 

<  overlords  that^  in  defraud  afid  skaith  -of  their  rassales  and 

<  tenenteiy  defers  to  enter  to  their  lands  and  superiorities  i 
^  tl^ett  in  tiinel  to  come  the  said  overlords  sail  enter  to  their 

*  lands  and  superioritiesy  stod  do  their  diligence  thereto  *but 

*  fraad  or  guile,  Within  forty  days  after  that  they  be  requir- 

*  ed  be  their  vassales  or  tennentes.     The  which  end  if  they 

*  do  not»  the  saidis  vaasales  or  vennentes,  incontinent  there* 
^  after,  to  be  entered  i>y  the  King  or  the  overlord  that  the 
4  superiorities  were  holden  of,  and  hould  of  him  \  and  the  o« 
{  .t^er  overlorde  that  fraudfully  deffers  his  entry,  to  tyne  the 
^  tennent  for  his  lifetime^  and  assith  the  party  of  his  coastes 

<  andskftttkes  that  sail  be  susteined  throw  him  in  default  of 
\  his  entrie.  * 

VOL.  V.  *  P   p 
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^   Suminms  qf  Declarator  of  Tinsel  qf^ 

Superiority. 

George,  &c.    Whereas  ft  is  humbly  ixieanf 
and  (hown  to  us  by  our  lovitA  B,  that  upoh  the 
day  of  "      ,  he  was  duly  ftrved 

heir  in  fpecial  before  the  flierfflf-depirte  of  ' 

,  to  the  deceafcd  B  h!s  father,  who 
died  laft  tefted  aild  feifcd  as  df  fee,  fn  Aii  ahd 
ivHOLE,  &c. ;  the  faid  fpeciaf  lervicre  befcg  diWj^  ref- 
toured  to  Chancery  ;  which  fafd  lands  an^-fetihers 
were  held,  of  before^  of  the  deceafed  ' '  '-*  -•  ^  *^ -, 
for  payment  to  him,  &c.  confom^  to  feu  eteMer, 
dated  ^  granted  by  ^     "     - 

,  in  favour  of  the  faid  B  Ssith^r  k> 
the  purfuer  ;  That  A,  eldeft  fon  alid  apparent 
heir  of  the  faid  having  riftiled  to 

obtain  himfelf  entered  and  infeft  as  heif  tohis 
faid  deceafed  father  in  the  fuperiority  of  the  faid 
lands,  by  which  means  he  i&  not  in  a  capadfy  td 
receive  the  purfuer  as  vaffal  to  him  therein,  the 
purfuer,  in  terms  of  the  aft  1474,  c'/ 58,  rstifcd 
letters  of  fpecial  charge  at  his  inftance  againit  the 
faid  A,  which  are  dated  and  figneted  the 
day  of  feft,  and,  by  virttte  thereof, 

caufed  meflenger,  pafs  on  the 

day  of  the  faid  month,  and  charge  the 
faid  A  to  obtain  himfelf  duly  entered  aiMl  infeft 

iii 


!h  the  fuperiority  of  the  hnds  and  others  forefaid^ 
belonging  in  property  to  the  faid  purfiier,  fd  that 
he  might  be  in  a  capacity  of  entering  him  as  vaf-- 
fkl  thetein^  and  that  within  40  days  after  the  faid 
charge,  under  the  certification  fpecified  iii  the 
faid  ad  of  Parliament,  as  the  faid  letters  of  fpiecial 
charge  and  execution  thereof  more  fully  bears  } 
AND  ALtHdu<3^H  the  fpaceof  4odays  h  now  elapfedj 
yet  the  faid  A  has  not  obeyed  the  faid  charge, 
but  ftill  lyes  out  unentered  and  utiinfeft  id  the  fu-^ 
perio^ty  of  the  forefaid  lands  and  pertinents,  to 
the  purluer's  great  hurt  ahd  prejudice  ;  there-* 
i^oRE  it  ought  and  fhould  be  pound  and  declared' 
by  4^<;ree  ^f  the  Lords  of  Council  and  SeiSon,  iil 
terms  of  the  forefdd  aft  of  Parliament,  that  the 
faid  A  has  amitted  and  loft  the  tight  of  fuperio- 
rity of  the  faid  lands  and  pertinents^  held  of  him 
and  his  pttd&ttSoTi^  and  wherein  he  might  have 
{Procured  himfelf  entered  and  infeft  as  aforefaid^ 
ifirith  the  whole  benefit  and  cafualties  of  fuperio- 
rity before  fpecified,  and  othef s  tha^t  might  have 
l:(eett  payable  out  of  the  lands  and  others  forefaid, 
and  that  during  all  the  days  of  his  tifetinie  ;  and 
FURTHER,  it  ouoriT  and  i^hould  be  FotJND  and 
declared^  by  decree  forefaid,  that  it  fhall  be  law- 
ful to  and  in  the  power  of  the  purfuer.  His  heirs 
and  fuccefibrs,  to  obtain  thertifelves  infeft  Kn  the 
faid  lands  and  oithers,  by  the  faid  defender  or  his 
{JredecefTors,  their  immediate  lawful  fuperiors  of 
the  faid  lands  and  pertinents  a$  after-mentioned  > 

P  p  2  and 
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and  It  bang  fo  fooad  and  declscFed,  the  purfiper 
and  his  Forefaids  ought  and  (hould  be  ordaioied.  bf 
decree  forefaid,  tQ>  be  infeft  and  feifed  in  the  iaiit 
lands  of  ,  as  foliows  j  viz.  In  the  laid 

lands  of  ,  with  their  peruaents,  ly- 

ing  as  aforefaid,  by  us  and  ow  royal  ftwxefl5>rs  u 
fuperiors  to  the  defender  and  hk  (aid  dec^aCod  fa- 
ther thferem,  and  that  1>jr  precept  or  preeepts  dir 
reSed  fiirth  of  owr  chancery  for  that  eied:,  or  by 
any  other  habile  method  i  and  the  4kx&oT  of  ottx- 
chancery  and  his  deputies  ihould  be  B£C£RH£Ix 
and  oRDArNED,  by  decree  fore&id,  to  iffue  pse- 
depu  for  infefting  the  purfuer  and  his  A>reiatds 
therein,  in  manner  before- mentioned,  AKD-iathe 
laid  lands  of  ,'  with  the  p^tia^i^ 

lying  as  aforefaid,  by  L,  immediate  lawful  fupe^ 
rior  to  the  defender  and  his  laid  deceafisd  father 
therein ;  and  that  letters  of  horning  ought  and 
(hould  be  decerned  to  be  direded  againfi  the  iaid 
L  and  hi?  heirs  and  fucceffors,  for  that  efiedl,  ott 
a  charge  of  21  days  ;  to  be  jheld  the  (aid  lands 
and  others,  during  sdl  th^  day s^  of  the  £ad  defender 
his  lifetime,  of  us  and  our  royal  fucceflbrs,  and  of 
the  laid  L  hi»  heirs  and  fux^ceffors,  as  the  refpec- 
tive  fuperior»  to  the  faid  defender  and  his  faid 
deceafcd  father  therein,  for  payment  of  the 
feu-duties  and  others  forefaid,  as  freely  in  all  re- 
fpefls  as  if  the  fame  had  been  held  of  the  faid  de- 
fender, had  he  obtained  himfelf  duly  entered  and 
infeft  in  the  fuperiority  thereof,  as  afor<eiaid ;  and 

the 
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the  fard  refDefiive:  earned. itr  the  feaid  lands  flionld 
be  declared  to  keas  valid  and  elfoclu^L  t^  tbie  pur* 
fuer  and  his:  forftfaids,  in  all  time  coming,  as  if  th€ 
farid  defender  had  been  entered  and  infeft  in  tb^ 
fupe^Fiority  of  the  lands  and  others  foTefaid- :  and 
^hereaft^  the  pisrfuer  entered  and  infeft  in  the 
property  thereof  as  hisYaffal^  and  our  officers  of 
.ftate,  for  our  kitereft,  and  the  faid  X  for  his  int^ 
refty  OUGHT  zwh should  be  called  in  tl»s  prooefsv^ 
ikNi>>funrther^  the'^d  A  ought  and  s^^^LDbe 
DECERK2D  and  OR'DAINFB,  by  decrcfs  foiefeid,  C6 
tnake  payment  ta  the  purfutr  of  the  fum  of 
as  the  etcpenfe  of  prccefs  and  extra£bing  th^  de- 
cireerta.foUow  hereon^  conform  to  the  faid  ad  of 
Parliament,  and  laws  and  daily  p?aftice  of  Sco«^ 
land,  nfed  and  obferved  in  the  Kke  cafes,  in  aH 
points.     Our  -will  is  herbfore,  (in  common 


Sect.  V.    Of  the  Trust  Bond  and 

Adjudication. 


Trust  Bond  hy  an  Aj^parerit  Heir^Jbr  ilie  purpose 
•  of  leading  an  Adjudication  against  tlie  Estate  of 
Ms  Ancestor. 

I,  B,  grant  me  to  have  inftantly  borrowed  and 
received  from  C,  the  fum  of  io,oool.  Sterling, 
which  fum  of  io,oool.  Sterling  I  bind  and  oblige 

P  p  3  myfelf. 
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myfelf^  my  heirs,  executors  and  fuccefibrs  whom- 
foever,  to  repay  to  the  iaid  C,  his  heirs,  executors 
and  affignccs,  at  and  againft  the  term  of  Martin^ 
mas  next,  with  2eool.  Sterling  of  liquidate  pe- 
nalty in  cafe  of  failure,  and  the  legal  interell  of 
the  faid  principal  fum  from  the  date  hereof  to 
the  forefaid  term  of  payment,  and  yearly,  termly 
and  continually  thereafter,  during  the  not-pay- 
ment  of  the  fame ;  providing  always  and  det 
GLARING,  as  it  h  hereby  provided  and  de- 
clared, that  it  fhall  not  be  lawful  for  the  faid  C 
and  his  forefaids  to  ufe  any  execution  upon  this 
hond  againft  me  or  my  forefaids  perfonally,  or 
for  attaching  any  moveable  funds  belonging,  or 
which  may  at  any  future  time  befong,  to  me  or 
my  forefaids  ;  and  I  consent  to  the  registra- 
tion hereof  in  the  books  of  Council  and  SeiBon, 
or  others  competent,  therein  to  remain  for  pre- 
fervation  ;  and  for  thatpurpofe  constitute 

MY  PROCURA- 
TORS, &c.     In  witness  whereof,  &c. 


Back  Bond  by  the  TrtisteCj  on  receiving  ike  fore- 
going Bond. 

I,  C,  considering  that  B,  by  his  bond  of 
date  — {narrate  Hie 

bond) — AND  further  considering,   that  the 
forefaid  bond  was  granted  to  me  by  B,  without 

any 
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any  value,  in  truft,  for  the  fpecial  purpofir  of '  lead^ 
ing  an  adjudication,  as  truileefor  him,  againft'the 
land^  and  eftate  of  ,  wbkh  belonged 

to  A  his  father;  therefore,  I  hereby  bind  and 
OBLIGE  me,  my  heira  and  fucceffors,  as  foon  as  I 
Ihall  have  obtained  the  faid  adjudication,  to  de- 
nude myfelf  thereof,  and  of  any  other  diBgence 
in  my  perfbn  .following  on  the  faid  bond,'  to  aixd 
in  favour  of  the  faid  B^  his  heirs  or  affignees, 
and  that  whenever  I  am  required  fo  to  do,'^  assd 
without  any  valuable  coniideration  therefor,  and 
that  ttnder  the  penalty  of  2ooi.  Sterling,  over 
and  above  performance ;  providing  always, 
that  the  faid  B  fhall  be  bound  and  obliged  to  reim* 
burfe  me  of  all  charges  and  expenfes  to  which  I 
may  be  put  in  obtaining  the  foreiaid  adjudica- 
tion, in  completing  my  title  to  the  faid  lands,  or 
in  any  other  way  in  relation  to  the  premiifes,  and 
of  the  expenfe  of  denuding  in  favour  of  the  faid 
B  or  his  forefaids,  in  manner  above  written  ;  and' 
1  CONSENT  to  the  registration  hereof  in  the 
books  of  Council  jand  Sefiion,  or  other  Judges' 
books  competent,  that  letters  of  horning  on  fix 
days'  charge,  and  all  other  execution  neceifary, 
may  pafs  on  a  decree  to  be  interponed  hereto,  in 
common  form ;  and  for  that  purpofe  constitute 

,   MY 
PROCURATORS,    &C]i      In  WITNESS,    &C, 

P  p  4  Proceed- 
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Proceedings. 

Th  e  adjudication  which  follows  on  this  tniil 
bond  has  nothing  peculiar ;  and  the  adjudger, 
when  he  has  obtained  his  decree,  proceeds  ta 
complete  his  tide  by  a  charter  of  adjudicatioq. 
and  fafine.  When  the  deeds,  which  it  was  the 
obje£t  of  this  title  to  challenge,  iare  cleared  ofl^ 

•  *    - 

the  adjudger  will  reconvey  to  the  truften 

This  completes  the  fubjeG  of  the  heir's  title 
m  heritage  ;  and  I  have  now  to  explain  the 
fcrm  of  the  tide  in  moveables. 


CHAR  11 

Of  the  Forms  by  which  the  Title  or 
THE  Heir  in  Moveables  is 

COMPLETED. 

The  office  of  executor  is  conferred  by  the 
decree  of  a  commiflary.  The  executor  ap- 
pointed by  the  deceafed  is  prefen-ed  in  (he  firll 
jplace ;  or,  where  there  is  no  executor  but  a 
general  difponee  named,  he  is  preferred  to  the 
office ;  and,  where  there  is  no  nomination*  it  is 

*   *  *  • 

given 


DATtVEV-HBT  COWnriRMATIOK.  6of: 

gw€tt  to  the  neareft  of  kin  ;  or,  if  no  appear- 
ance be  made  for  them,  to  the  widow;  and,  fail- 
ing all  of  them^  to  the  creditors  of  the  deceaf- 
ed. 

The  title  in  favour  of  executors-creditors  will 
be  taken  up  when  we  come  to  the  fubjed  of 
diligence  ;  therefore,  at  prefent,  we  are  to  eon-* 
fider  the  executor's  tide,  in  fo  far  only  as  it  is 
neceflky  fcMT  diftributing  the  moveable  eftate 
amongft  the  heirs  or  legatees  of  the  deceafed ; 
and  in  this  view,  the  title  of,  the  executor  da- 
tive is  firft  to  be  noticed,  asf  it  contains  the  pro- 
cedure that  takes  place  before  the  commiflary, 
znore  fully  than  the  confirmation  of  the  exe- 
cutor rjominate. 


Executor-Dative. 

The  tide  of  the  executor-dative  confifts  of 
two  adts  ;  firft,  he  muft  be  decerned  executor  ; 
and  then  he  muft  find  caution  for  his  intromif- 
fions,  and  be  authorifed  by  the  commiflary  to 
intromit  with  the  elFeds  of  the  deceafed.  It 
is  the  union  of  thefe  two  which  is  termed  con- 
firmation, which  completes  the  tide  of  the  ex- 
ecutor, and  makes  his  right  in  the  executry 
Iranfinit  to  his  heir.     When  the  proceedings 

have 


6oa  EDICT  FOR  DECERKIKGr 

have  gone  no  further  than  to  the  ad  of  de^ 
ceming  him  executor,  he  can  neither  force 
payment  from  creditors,  nor  does  any  rights 
in  the  event  of  his  death,  (previous  to  con- 
firmation), tranfmit  to  his  executors. 

The  procedure  in  the  confirmation  of  an 
executor  dative,  muft  take  place  before  the 
commiflary  of  the  territory  where  the  deceafed 
liad  his  principal  domicil ;  or,  if  he  ihall  have 
died  in  a  foreign  country,  to  which  he  had 
gone  with  an  intention  of  remaining,  the  pro- 
cedure mull  take  place  before  the  eommiffaries 
of  Edinburgh.  In  the  cafe  alfo  of  a  foldier, 
or  of  a  perfon  whq  has  acquired  no  domicile 
it  is  before  the  commiflaries  of  Edinburgh  that 
the  procedure  muft  take  place. 

1  he  firft  ftep  is  to  take  out  an  edi£t,  which 
is  executed  on  a  Sunday,  againft  all  and  fundry, 
at  the  church  door  of*  the  parifh  in  which  the 
deceafed  had  his  domicil ;  or,  if  the  deceafed 
was  abroad  with  an  intention  of  remaining, 
then  it  muft  be  executed  at  the  maiicet  crofe  of 
JLdinburgh,  on  Saturday,  which  was  of  old 
the  market  day,  and  on  Sunday  at  the  parilh 
cburph  door  of  St  Giles's  at  Edinburgh.  The 
edift  is  in  this  fpr^n, 

£dicf. 


AH  BX£Ct7TOR>  ^OJi 


Edict. 


L  M,   NO,   P  C^  and  R  S,  Commiflaries  of 
Edinburgh,  To 

,  executors  hereof,  jointly 
and  feverally :  We  charge  you,  that  ye  lawfully 
SUMMON,  WARN,  and  CHARGE  the  executors, 
teftamenters,  fpoufe,  bairns,  and  intromltters,  with 
the  goods  and  gear  of  umquhi}  A  B,  who  dcr 
ceafed  at  ,  upon  the  day  of 

,  and  all  others  having,  or  pre- 
tending to  have  interefl  in  the  faid  matter^  by 
open  proclamation  at  the  market  crofs  of 

,  and  parifh  kirk  door  of 
TO  COMPEAR  before  us,  on  the  day  of 

,  in  the  hour  of  cau£e,  to  answer  at  the 
inftance  of  ;  that  is  to  say,  tp 

hear  and  fee  executors  dative  decerned,  given  in, 
^dmi^ted,  and  confiruied  to  the  aboye  named  dc^ 
fund,  and  in  all  and  fundry  goods,  gear,  debts, 
fums  of  money,  jewels,  gold,  filver,  and  others^ 
which  any  ways  pertained  to,  or  were  addebted^ 
refting,  and  owing  by  the  faid  defund  j  or  elfe 
to  allege^  &c.  with  certification,  &c.  Accord- 
ing to  justice.  Given  ac  Edinburgh,  the 
day  of  ^799* 

Nine  days  muft  intervene  betwixt  the  date 
of  citation  on  this  ediid:,  and  the  day  on  which 

it 
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it  may  be  called  in  court  When  it  is  called, 
a  procurator  appears  for  the  party  claiming  the 
office ;— (the  order  in  which  the  office  is  con- 
ferred has  been  already  noticed.) — On  the  ap- 
plication of  the  procurator,  the  commiflary,  if 
there  be  no  competition,  decerns  in  favour  of 
the  claimant ;  if  there  be  a  com^^edtion,  he  pre- 
fers the  claimants  in  the  order  abovemenUoned ; 
and  eight  days  are  given  to  the  perfon  decerned 
executor,  to  find  caution  for  his  intromiffions, 
and  to  confirm. 

If,  in  place  confirming,  the  executor  wifhes 
to  have  a  tide  to  purfue,  an  a£l  is  extra£ted  on 
this  part  of  the  procedure,  which  confers  on 
him  the  neceflary  title :  But  as  the  commiflary 
must  now  confirm  fuch  inventory  as  the  exe- 
cutor {hall  offer,  and  of  courfe  a  fmall  part  of 
the  debt,  a  mere  warrant  to  purfue  is  (eldom 
applied  for. 

When  the  confirmation  ♦  proceeds,  the  firft 
ftep  after  obtaining  a  decree  dative,  is  to  find 
caution,  by  a  bond  in  the.  following  terms ; 


Band  of  Caution  for  an  Ex€cul07\ 

I,  E  F,  do  hereby  bind  and  oblige  myfelf, 
my  heirs,  executors,  and  fucceffors,  as  cautioners 

and 


BOND  OF  CAUTION  FOR  THE  EXECUTOR.   6o^ 

and  furety,  aded  in  the  commiiTary  court  books 
of  ,  THAT  thefum  of 

Sterling,  contained  in  the  teftament  dative  of 
uniquhil  A  B,  wherein  C  B,  fon  of  the  laid 
A  B,  is  the  only  executor  dative,  qua  neareft 
in  kin  decerned,  and  to  be  confirmed  to  the 
£iid  defunct,  fhail  be  made  free  and  furth- 
coming,  to  all  parties  having  intereft  therein,  a^ 
hw  will.;  and  the  faid  d  B  becomes  bounj:)  for 
the  faid  cautioner's  relief  in  the  premiffes  ;.  a'^b 
both  parties  fubjeft  themfelves,  their  heirs  and 
fucceflbrs,  to  the  jurisdiction  of  the  comraiffaries 
of  in  this  particular  j  and  ap* 

point  their  derk*s  office  in  as  a  do* 

MiciL  whereat  they  may  be  cited  to  all  the  diets 
ef  court ;  holding  any  citation  legally  ieft  for  u» 
on  the  wall  of  the  fdd  office,  to  be  as  vaUd  and 
Sufficient  as  if  we  were  perfcMially  fummoned; 
consenting  to  the  registration  hereof  in  the 
faid  commiflary  court  books,  that  all  execution 
itecellary  may  pafs  hereon  in  form  as  effeirs  ;  and 
thereto  we  constitute 

our  procurators,  &c*     In 
witness  whereof,  &c. 

In  this  bond  there  is  a  claufe  of  relief  in  fa- 
vour of  the  cautioner ;  but  the  cautioner  may 
chufe  to  have  a  deed  in  his  own  pofleffion  ca-* 
pabie  of  operating  his  relief. 

/ 

m 

Bond 
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Bond  of  Relief  to  tlie  CauUoner. 

I,  C  B,  CONSIDERING  that  £  F  has  become 
cautioner  for  me,  in  a  confirmation  at  my  in- 
fiance,  before  the  commiflary  of  ^  as 

executor  dative  qua  neareft  in  kin  to  the  deceafed 
A  B,  my  father,  for  the  fum  of  ,  aa 

the  bond  of  cautionry  in  the  faid  confirmatioQ 
more  fully  bears ;  therefore,  and  in  order  to 
RELIEVE  the  faid  £  F  of  his  cautionary  engage- 
ment, I  hereby  bind  and  oblige  myfell,  my  hdrs^ 
executors  and  fucceffors  whomfoever,  to  war- 
rant, FREE,  RELIEVE,  harmlefs  and  ikaithiefs 
KEEP,  the  faid  £  F,  his  heirs  and  fuccefibrs,  of 
his  cautionary  engagement  in  the  faid  confirma- 
tion, and  fums  of  money,  principal,  intereft,  and 
penalties  therein  contained  ;  and  also  of  all  coll/ 
Ikaith,  damage,  intereft,  and  expenfe  that  he  or 
his  forefaids  fhall  happen  to  fudain  or  incur  there- 
by, any  manner  of  way  ;  and,  for  that  purpofe^ 
to  APPEAR  in  the  faid  commiflfary  court,  or  any 
judicatory  when  called  upon,  and  account  for 
the  faid  whole  fums  to  any  one  having  intereft^ 
10  as  thereby  to  defend  and  free  the  faid  E  F, 
aiid  his  forefaids,  from  all  fuits  and  actions  com- 
petent againft  him  as  cautioner  for  me  in  the  faid 
confirmation,  and  of  all  the  expenfe  he  may  be 
put  to  in  coiifequence  thereof,  in  any  manner  of 
way,  and  that  under  the  penalty  of  ; 

Ani> 
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• 

And  I  CONSENT  to  the  registration  hereof  irt 
tiie  books  of  Council  and  Seflion,  or  other  Judges^ 
books  competent,  to  have  the  flrength  of  a  de- 
cree of  the  judges  thereof  interponed  thereto, 
that  letters  of  horning  on  fix  days'  charge,  and  alt 
other  execution  necefTary,  may  follow  hereon  in 
form  as  effeirs  j  and  thereto  I  constitute 

my  procu* 
rators,  &c.    In  witness  whereof,  &c« 


The  caution  being  received,  the  cdmmiflary, 
on  the  application  of  the  claimant,  confirm? 
the  executor  in  his  ofEce  of  executor,  and 
gives  him  a  power  to  purfue  for>  and  intromit 
with,  the  eftate  of  the  deceafed.  On  this  an 
aft  is  extraded,  of  the  following  tenor. 


Testament  Dative  of  UmquhU  A  B. 

The  testament  dative  and  inventory  of 
the  goods,  gear,  debts,  and  fums  of  money  which 
were  pertaining,  belonging,  and  addebted,  and 
refling  owing  to  umquhil  A  B,  at  the  time  of 
his  death,  who  died  on  the  day  of 

years,*  faithfully  made  and  given  up  by  C 

■  I        ■  ■     III     >  — i— ^     »       ■■!  I        I  III  I     I   ipl  I  II  I  , 

.    *  Id  general,  the  time  of  the  executor's  death  is  left  blank. 


6o8  COKFIRMED  TESTAMENT* 

B,  fon  of  the  faid  deceafed  A  B,  aad  only  cxecntdr 
dative,  qua  neareft  in  Idn  decerned  to  him,  aad 
that  by  decree  of  the  commiflary  of 
as  the  fame,  dated  the  ,  in  itfelf  at 

more  length  purports. 


Follows  the  Inventory* 

In  the  first,  the  faid  A  B  had  pertaining  and 
belonging  to  him  at  the  time  of  his  deceafe  fore* 
faid,  the  goods  and  gear  after  written,  of  the  te- 
Ipeftive  values  and  prices  following,  viz. — (Jiere  tJie 
articles  and  their  value  are  putd&wn) — extending 
.  the  values  and  prices  of  the  goods  and  gear  be- 
fore mentioned,  in  haill,  to  the  fumof  91I.  6s.  id« 
Sterling,  agreeably  to  a  valuation  thereof,  made 
by  ,  of  date  .     In  and 

to  the  half  of  which  houfehold  furniture,  L  M, 
the  widow  of  the  faid  A  B  has  right,  in  virtue 
.    of  the  contrad  of  marriage  entered  into  betwixt 
her  and  the  faid   deceafed  A  B,  bearing  date 

.     Inde,  to  be  GIVEN  UP  and  con-^ 

riRMED,  the  other  half  of  the  faid  houfehold  fur- 
niture which  belonged  to  the  defunft,  amounting 
fo  45I.  13s.  cfd.  Sterling,  which,  in  Scots^  money, 
is  5471*  1 6s/ 3d. 

Lib.  B.  I>. 

I  FeiloTd's 
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FoUaws  the  Debts  resting  to  tke  Defunct. 

iTBAtf,  there  wa£  addebtedi  and  refting  owing 
to  the  diefuiift,  at  the  time  of  his  de^eafe  for e(Ud» 
the  feveral  funis  of  money  after  written,  by  the 
pe^ibns  after  named,  vi2l. — (here  tke  names  of  ffie 
debtors^  the  amount  Qf  their  debtSy  and  the  naiure 
^  ^  vmcheTj  is  put  dotm) — extektdino,  the 
debts  and  fums  of  money  before  written,  in  haill^ 
to  the  fusi  of  42h  5s.  i^d.  Sterling,  which  ;>  ini 
Scots  moaayi  is  505I4  17s.  3d. 

%»  tX 
•r  o 

3  ^  Lib. 

'I  ^  Sttui tna    o£    the  1 
fi  ^     debts  resting  to  [  V«V. 
Q^     the  deceased.    J 

r?    CO 

S  g  Summa    of    the") 
'g  -     inventory  with  >  laji  LIH. 

2.f    the  debts.        3 

I"     • 

Master  R.  S.  cotomitfary  of  ,  fpecialfy 

€on(titnted  for  confirmation  of  teffaiments,  uk- 
i>s&sTAi^DiHG  that,  after  due  fammoning  and 
lawful  wstrning,  made  by  public  form  of  edi A,  o« 
penlY  as  effeirs,  of  the  eitecutor^,  teftamentei^y 
&rc.  of  umquhil  A  B,  the  defimd  before  defign- 
cd,  and  all  others  having  or  pretending  to  have 
intereft  in  the  faid  matter,  to  have  coMPEAkEC 

Vol.  v;  *         Qo  ]^tfQtc 


IB. 

D. 

XVit 

III. 

i. 

D. 

Xllf. 

VI. 

6 10  CONFIRMATION  OF 

before  us  judicially,  upon  a  certsun  day  now  by- 
gone :  That  is  to  sat,  to  have  heard  and  feen 
executors-dative  dxcernsd,  given  in,  admit- 
ted and  confirmed  to  the  laid  defund,  and  in 
and  to  the  goods,  gear,  debts,  and  fums  of  mo- 
ney before  written;  or  else  to  have  alleged,  &c. ; 
with  certification,  &c. ;  I  decerned  thereintill, 
as  my  decree,  of  date  forefaid,  given  thereanent, 
bears;  conform  whereunto,  I,  in  his  Majefty^s 
name  and  authority,  make,  constitute,  or« 
DA!N  and  confirm,  the  faid  C  B,  cmly  ezecutor- 
datiye  qtia  neareft  in  kin  to  the  laid  defu|id,  and 
IN  and  TO  the  goods,  gear,  debts  and.  fums  of 
money  before  written ;  with  full  power  to  the. 
faid  executor  to  intromit  with,  uplift  and  r£« 
ceiVe  the  fame,  grant  discharges  thereof 
and,  if  needful,  to  pursue  therefore ;  and,  ge- 
nerally, every  other  things  thereanent  to  do, 
that  to  the  office  of  an  executor  qua  neaveft  of  km 
is  known  to  aj^ertain ;  providing  the  laid  exe- 
cutor fliall  make  juft  count  and  reckcming  of  his 
intromiffions  therewith,  when  and  where  the  fame 
may  be  legally  required ;  whereupon^  and  that 
the  goods  and  gear,  debts  and  fums  of  money  be- 
fore written,  fliall  be  made  free  and  forthcom* 
ing  to  all  parties  having  intereft  therein,  as  law 
will,  £  F  became  cautioner,  as  an  aft  made  there* 
anent  bears;  Given  jmder  the  feal  of  office  of 
the  commiflaries  of  ,  and  figned  by  the 

clerk 
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■ ,  •  »  <    < 

clerk  of  courts  on  this  and  the        ^     preceding 
pages^  AT  ,  the  day  of 

years.  . 

Signed  by  the  Cterk  qf  Court. 


y  •    ^  •• 


.  Such  18  the  form  by  which  the  executor- 
dative  is  confirmed;  and, wh^ch^  veiling  Xb% 
particulars  g^V0n  up,  fully  in  hin^  enables  huH 
to  ufe  every  form,  of  diligenc^e  for  recovering 
payment  of  the  debts^  or  acquiring  pbfleflion 

of  the  mioveabW 

•     « 

JEiX^cutor  Naimnat€4 

In  completing  the  title  of  the  executor-nd- 
mmate,  all  that .  part  of  the  jprocedure,  in  the 
affirmation  of  an  executor-dative,  by  wluch 
he  is  decerned  execittor,  is  )iQnecelEuy4  The 
appointment  by  the  deceafed  fupplies'  die  place 
of  the  commiflaries*  decree  decerning  ^e  exe- 
cutor. In  pr^i^Hce,  dier^ofre,  the  deed  con^ 
tsdning  the  nomination,  whether  it  be  a  latter^ 
will,  a  general  difpbfitlbn,'  *  ot  i  truft-deed,  U 

Qq2  given 

.m     ,       I     II  — ^1— — n^i^— ^— —— I  I         II  ■I———      I         III!     II  I        ■* 

*  Where  the  general  disposition  does  not  contain  a  no- 
mination of  ^  the  dii^ponee  as  ezecator*  he  may  still  be  con- ; 
firmed ;  6ut  he  must  be  decerned  executor  by  a  pre^ous  de- 
cree c£  the  commissary,  in  the  same  way  at  in  the  case  #f 
an  ezecutor-datiye. 


6 1 X  coNFiKKrATioisr  or 

given  in  to  tho  clerk  of  court,  and,  with  it,  t!ie 
inventory  of  the  eftate  to  be  confirmed.  The 
cxtra^  given  out  ia  in  ihe  foflowing  terms : 

Testament  Tc^immtarif  of  UmqyJnl  A  B. 

TlTE  TESTAW'ENT  TESTAM^NTAR,  apd  IN- 
VENTORY of  thc  debts  and  fums  of  money  which 
were  addebted  axid  refting  owing  to  umquhif  A 
B  at  the  time  of  bis  death,  who  died  at  > 

the  day  of  ,  madi  and  givbh 

UP  by  himfeUFon  tbc--(^  dut^  (^ Ae  *wiS!j — ^in  fcr 
iar  as  concerns  the  nomination  of  his,  ^^cutjors^ 
AND  NOW  MADE  and  GIVEN  UP  by  C  B,  in  fo  far 
as  concerns  the  inventory  of  the  &id  defund,  his 
debts  and  fums  of  money  after  written  y.  whigr 
C  B,  the  faid  umquhil  A  B  did  nominate,  con- 
stitute and  APPoiNTy  to  be  his  fble  eitecutor, 
and  univerfal  fegatar  and  intromitter  with  his 
whole  eflfeSs,  goods  and  gear,  imd  others  what* 
iotweT'^(this  part  must  be  e^epressed  in  Ae  terms^ 
of  the  deed)^^zBd  that  by  his  ktter-wili,  bearing 
date  }  WHICH  i.ATTKR-wiL.L.  is  re- 

corded in  the  books  of  ,  the  day 

of  J  and  is  herein  after  eng^ofled* 

FqUows  the  Inventi^. 

In  the  FIRST  PLACE,  the  faid  umquhil  A  B 
&ad  addebted  and  refting  owing  to  him,  at  the 

dme 
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time  of  his  death,  the  fum  of  50I.  Sterling  of 
.  TentSy  or  arrears  of  rents,  due  to  him  by  the  te« 
tiants  of  his  lands  in  the  (hire  of  ,  ex* 

TEKDiKG,  the  faid  fam  of  50L  Sterling,  in  Scot$ 
money,  to  600I. 

Lib* 
Kumma  of  thel      y*^ 
Inventory.   J 

FoUews  ike  Defuncfs  Settlement. 

I,  A,  hc.~(1iere  the  deed  is  coped  tjerbatim.') 

Master  R.  S.  commlflary'of  ,  fpe- 

»cially  conllituted  for  the  confirmation  of  tefta- 
ments,  by  the  tenor  hereof,  in  his  Majefty's  name 
and  authority,  ratify,  appro^c^  and  confirm  the 
faid  defund's  fettlement  bdfore  written,  and  in« 
ventory  forefaid,  of  his  debts  and  fun^  of  money, 
in  fo  far  as  the  fame  is  given  up  allen^rly ;  and 
we  GIVE  and  commit  the  intromiiEon  therewith 
to  the  faid  C  B,  executor  forefaid,  with  full  pow- 
^r  to  him  to  uplift,  receive,  and  difpofe  thereupon^ 
grant  difcharges  thereof,  and,  if  needful,  to  pur- 
fue  therefore,  and,  generally,  every  other  thing 
thereanent  to  do,  which  to  the  office  of  an  execu- 
tor-nominate  is  known  to  belong:  Providing 
ALWAYS  he  renders  juft  count  and  reckoning  of 
his  intromifHons,  when  and  where  the  fame  fliaU 
be  legally  required  of  him  ;  whereupon,  and  that 
the  debts  and  fums  of  money  before  written,  in  fo 
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hi  as  the  fum  it  ghren  up  allenarly,  (hall  be  made 
free  and  furthcoming  to  all  parties  having  mtereft 
therein  as  law  will,  E  F  became  cautioner,  as  an 
aft  made  thereanent  bears.  Civen  under  the  feal 
of  office  of  the  commiflariot  of  ,  aiui 

iigned  by  the  clerks  of  court,  up6n  this  and  t)ie 

preceding  pages,  at  ,  the 

day  of 

It  is  by  this  exbraSt^  that  the  tide  of  the  exe- 
eutor  appointed  by  the  deceaied  is  complete4 
to  any  fubjedt  to  wliich,  in  th6  courfe  of  lus 
management,  he  niay  find  it  neceflary  to  mako 
up  a  tide ;  and  caution  is  fornid  by  him  in  th^ 
iame  way  as  in  the  confin^ation  of  an  execur> 
):or-dativ9« 


CHAP.   IIL 

Of  the  FLing's  Right  as  Ultimus  Hjb- 

.,  •  •  •  •  •  ...         •         •     •    -     - 

res,  or  as  succeeding  to  a^Bastard; 
and  of  the  tjtles  by  which  the 
Propertt,  Heuiitaoe  or  Moveables, 
IS  given  out  by  his  Majesty. 

*  ■     •      *  ■ 

By  the  law  of  the  realm,  his  Majefty  fuc- 
ceeds  to  all  property,  heritable  or  moveable,  to 
which  there  is  no  owner  ;^—y«(?^  nullius  ejty 

cedit 


OF  HASTARDY,  &C.'  6^5 

tedit  Domino  Regi.  Therefore,  wherever  a 
proprietor  has  died  inteftate,  to  whom  no  one 
can  prove  propinquity,  or  where  the  deceafed 
was  a  baftard,  without  heirs  of  his  own  body, 
and  therefore  a  perfon  to  whom  no  one  can 
prove  propinquity,  his  Majefty  fucceeds  to  the 
eftate  of  fuch  perfon,  whether  it  confifts  of  he- 
ritage or  moveables. 

The  heritage  may  have  been  held  of  his 
Majefty  by  the  deceafed  ;  of  it  may  have  been 
held  of  a  fubjeft  fuperior.  In  the  former  cafe, 
the  property  is  confolidated  ip/o  jure  in  the 
perfon  of  his  Majefty ;  in  the  latter  cafe,  his 
Majefty,  as  he  cannot  hold  of  a  fubjeft,  mtift 
jp£t  the  right  to  a  donatory.  This  donatory 
obtsdns  a  declarator  of  his  right  as  donator ; 
he  is  then  prefented  to  the  fubjed  fuperior  by 
a  letter  from  his  Majefty  under  the  quarter 
feal  J  and,  on  that,  is  received  by  the  fuperior 
as  vafTal,  in  the  place  of  the  deceafed. 

When  lands,  of  which  his  Majefty  is  fupe- 
rior, are  gifted,  the  donator  muft,  in  like  man- 
ner, obtain  a  decree  of  dj^Iarator,  and  &fter? 
wards  a  fignature  in  E^xphequer,  as  the  war- 
rant of  his  infeftment  in  the  lands  holding  of 
his  Majefty.  The  following  are  examples  of 
fhefe  forms,  both  v^hen  his  Majefty  fucceeds 


•/ 
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1^  uitimus  bares ^  and  &om  die  bafiardj  of  diiBi 
deceafed. 


Gift  of  Uitimus  Hceres^  niffi  an  AUeratia^^  appU^ 
cable  to  the  Case  qf  Bastardy. 

Our  Soyereigk  Lord,  with  the  fpeeial  ad- 
vice and  confent,  &c. — (in  amrnton  farm) — or* 
PAINS  a  letter  of  gift  to  be  made  and  pfiffed  un- 
der his  MajeAy's  privy  feal,  in  due  and  competent 
forni,  GIVING,  GRANTING  and  DISPONING,  like- 
9S  his  Majefty,  with  confent  forefaid,  gives, 
GRANTS  and  DISPONES,  to  B,  bis  heirs  or  aflig- 
nees  whomfoever,  all  and  fundry  eflates  and  ef* 
feds,  heritable  and  moveable,  with  title-deteds  and 
vouchers  thereof,  which  formerly  pertained  to  A, 
at  the  time  of  his  death,  and  now  to  his  Majefty, 
and  fallen  into  his  Majelly's  hand,  and  at  bis  gift 
and  difppfal  by  reafon  of  tdtimm  hceres^  laws  and 
pradice  of  the  kingdom,  and  inherent  privilege 
of  the  Crown,  through  the  faid  A  his  death  with- 
out  heirs  lawfully  begotten,  or  any  other  perfon 
within  the  degrees  of  kindred,  who  can  prove 
propinquity  to  him,  and  who,  jure  sanguims^ 
may  fucceed  to  him  therein ;  and  without  lawful 
difpofition  thereof  made  by  him  at  any  time  in  his 
life,  or  by  whatfoever  other  manner  of  way,  the 
fame  now  falls,  vaiks,  and  becomes  in  his  Majefly's 
hands,  and  at  his  gift  and  difpofal  \  difpenfing  al- 
ways 
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vrith  the  gendraUty  for  tytr ;  with  fum* 
po  WE  R — (or,  in  the  case  of  bastardy,  you  stop  at  tfie 
flbwe  ej^ression  *  By  reason  of  ultimus  haeres,  * 
and  proceed  in  these  terms — By  reafon  of  baftardy. 
Jaws  and  praftice  of  the  kingdom,  and  the  inhe- 
rent privilege  of  his  Majefty's  Crown,  through  the 
faid  A  his  being  born  baftard,  and  deceafing  baf- 
tard,  without  lawful  iffue  of  his  own  body,  or  law- 
ful difpofition  made  by  him  of  his  faid  eftate  and 
cffefts  at  any  time  in  his  life ;  with  full  pow- 
er)— to  the  faid  B,  as  donator  forefaid,  and  to 
his  Leirs  and  aflignees  above  fpecified,  to  intromit 
with,  uplift  and  receive,  the  whole  goods,  gear, 
debts,  and  fums  of  money  and  others  above  dif- 
poned,    both   heritable  and  moveable,    formerly 
pertaining  to  the  faid  A,  and  now  to  his  Majefty, 
by  reafon  forefaid,  and  thereupon  to  ufe  and  dif- 
pofe  at  their  pleafure,  and,  if  need   be,  to  call 
and  purfue  therefore  as  accords  of  the  law ;  de- 
crees of  declarator,  and^others  in  the  premifes,  to 
pbtain  and  recover;  and  the  fame  to  due  execu- 
tion caufe  be  put ;  compound,  tranfaft,  and  agree 
thcreanent ;    and,   upon  payment,  to   grant   dif- 
charges,  which  (hall  be  fufScient  to  the  receivers  ; 
and  to  do  what  elfe  the  faid  A  might  have  done 
at  any  time  in  his  life,  or  as  his  Majefty,  with 
eonfent  forefaid,  might  do  therein,  by  the  laws 
and  praftice  of  this  kingdom,  at  any  time  fince 
his  death;  quietly, &c.;  but  any  revocation, 
^c, ;  AND  that  the  faid  letter  of  gift  be  extended 

in 
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in  ample  form^  vith  all  claufes  needftiL    Givek 

AT,  &C 


Summons  of  Declarator  tf  UUmus  Hasres^  viSt 
Changes  applicable  to  the  Case  of  Bastardjf. 

Gborgs,  &c*    Our  loyite  B,  donator  after 
mentioned,  and  ,  our  advocate,  for 

our  intereft.  That  we,  with  the  coJEifent  of  the 
Lord  Chief  Baron  of  our  Coun  of  Exchequer  in 
that  part  of  Great  Britsun  called  Scotland,  and 
the  remanent  Lords  Barons  of  the  faid  Court,  by 
gift  under  the  quarter  feal  of  the  faid  kingdom  of 
Scotland,  of  date  ,  gave,  granted  and 

DISPONED,  and  for  us  and  our  royal  fuccefibrs  per- 
petually confirmed,  to  the  faid  B,  and  his  heirs 
and  aflignees  whomfoever « heritably ,  all  and  whole 
'^(hereinsert  thelands  contained  m  the  gifty^vrlnQh 
lands  and  other$  above  difponed,  with  the  pertinents, 
pertained  heritably  of  before  to  the  deceafed  A, 
and,  at  the  time  of  the  faid  gift,  pertained  herit- 
ably to  us,  and  fell  into  our  hands,  and  at  our 
royal  gift  and.  difpofal,  by  and  through  the  (aid 
A  dying  without  heirs  lawfully  begotten  of  his 
body  ;  and  there  being  no  perfon  who  can  prove 
the  remoteft  propinquity,  and  fucceed  to  him 
therein — (or,  where  it  is  a  declarator  qf  bastardy^  - 
fatfy  ^'  fell  into  our  hands,  and  at  our  royal  gift 
and  difpofal,  by  reafon  of  baftarday,  laws  an4 
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przGdce  of  Scotland,  and  inherent  privilege  of 
bur  Crown,  by  the  faid  A  being  born  baftard^ 
and  deceafing  baftard  without  heirs  lawfully  be* 
gotten  of  his  body,  or  lawful  difpofition  made  by 
him  to  any  perfon  or  perfons,  at  any  time  of  his 
iife  ;  *'  thefij  in  either  case^  proceed  as  JbUaws)"^ 
TO  BE  HojLDEN)  the  faid  lands  and  others  forefaid, 
in  manner  mentioned  in  the  faid  gift,  as  the  fame, 
containing  precept  of  Dafine,  with  the  inftrument 
of  faiine  following  thereon,  under  the  hand  of 

,  notary  public,  dated  ^ 

and  duly  regiftered  ,  in  themfelves  more 

fully  bear.  Therefore,  it  ought  and  shoujld 
be  FOUND  and  declared,  by  decree  of  the  Lords 
of  our  Council  and  Seffion,  that  the  lands  and  o- 
thers  above  fpecified,  with  the  pertinents,  pertain** 
ed  heritably  of  before  to  A  ;  and  that,  at  the  time 
of  the  faid  gift,  the  fame  pertained  and  belonged 
to  us,  fell  into  our  hands,  and  were  at  our  royal 
gift  and  difpofal,  by  reafon  forefaid ;  and  confe* 
quently,  thatlince  the  faid  gift,  and  in  all  time 
coming,  the  fame  pertain  and  belong  to  the  pur-i 
fuer,  our  faid  doniitor  and  his  fprefaid?,  to  be  uf- 
ed  and  difpofed  of  by  him  or  them,  as  their  own 
proper  lands  and  heritage  in  all  time  coming,  af- 
ter the  form  and  tenor  of  the  faid  gift,  inftrument 
of  fafine  thereupon,  and  laws  and  daily  pradice 
of  Scotland,  ufed  and  obferved  in  the  like  cafes 
in  all  points.  Our  will  is  herefore,  that,  oi) 
fight  hereof^  ye  pafs,  and,  in  our  name  and  au« 
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tbority,  lawfully  fammon^  vam^  and  charge--*- 
(in  the  case  o/^ultimus  hsres,  it  nmst  be  an  edictal 
citation  against  all  and  sundry  ;  in  tlw  case  qfbas^ 
tardt/j  the  person  who  would  haoe  suaxeded^  hud 
^  deceased  not  been  a  bastardy  or  his  widow^  if 
he  left  ancy  or  his  executor^ — pcrfonally,  or  at  thdu: 
rcfpe£Uve  dwellingplaces,  and  all  others  having 
or  pretending  to  have  intereft  in  the  matter  above 
libelled,  by  open  proclamation  at  the  market  cro(s 
of  9  and  other  places  needful,  he. 


Signature  (t^ultimus  H-flSREs,  mth  Alterations 

in  regard  to  Bastard  v. 

Our  SoyEREioN  Lord,  with  the  fpecial  ad- 
vice and  confent  of  ,  Lord  Chief  Barou 
of  bis  Majefty's  Court  of  Exchequer  in  that  part 
of  Great  Britain  called  Scotland, 
Efquires,  remanent  Barons  of  his  Majefly's  faid 
Court  of  Exchequer,  ordains  a  charter  to  be 
made  and  paiTed  under  the  great  feal  appointed  by 
the  Treaty  of  Union  to  be  kept  and  ufed  in  Scot- 
land, in  place  of  the  great  feal  thereof  formerly 
ufed  there,  giving,  granting  and  disponing, 
and  for  his  Majefty  and  his  royal  fucceffors  per- 
petually conpirming,  Ulceas  his  Majefty,  with 
advice  and  confent  forefaid,  by  thefe  prefents^ 
GIVES,  GRANTS  and  DISPONES,  and  for  him  and 
his  royal  fucceffors  perpetually  confirms,  to  his 

Majefty's 
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Majfefty's  lovitt  B,  hi$  heirs  and  affignees  whom* 
foever,  heritably  ^nd  irredeemably,  all  and 
WHOLE-^(A«<*e  insert  tkenty^-mnicn  lands  and 
others  pertained  heritably  of  before  to  the  de« 
ceafed  A,  hold^  by  him  dF  his  Majefty  and  his 
royal  predeceflbrs>  immediate  hwful  fuperiors 
thereof,  and  are  now  fallen  and  become  in  hh 
Majiefty's  hands,  and  at  his  royal  gift  and  difpo&I^ 
by  reaftm  of  ultimus  hmkeb^  fews  and  pradice 
of  this  realm,  and  rnher^nit  privHeges  of  his  Ma<^ 
jefty's  Crown,  by  and  through  the  faid  A  deceaf- 
ing  without  lawful  heira  exifting  of  his  own  body^ 
or  any  other  perfon  within  the  degrees  of  kindred, 
who  can  prove  propinquity  to  him^  and  who,7*ttnp 
Saf^wniSy  may  fucceed  to  him  therein,  and  with« 
out  hwful  difpolition  thereof  made  by  him  at  any 
time  in  his  Kfe-T-(or,  where  it  proceeds  on  bastardy^ 
then  saify  Which  lands  and  others  pertained  he- 
ritably of  before  to  A,  holden  by  him  of  his  Ma- 
jefty  and  his  royal  predeceffors,  immediate  lawful 
fuperiors  thereof,  and  are  now  fallen  and  become 
in  his  Majefty^s  hand^,  and  at  his  royal  gift  and 
difpofal,  by  reafon  of  baftardy,  laws  and  pradice 
of  this  realm,  and  inherent  privilege  of  his  Ma- 
jefty's  Crown,  and  by  and  through  the  faid  A  his 
being  born  baftard,  and  having  deceafed  without 
lawful  heirs  exiftiAg  of  his  own  body,  or  lawful 
dHpofitibn  thereof  made  by  him  at  any  time  in  hi& 
life)'^wiTH  FULL  POWER  to  the  faid  B  and  his. 
forefaids,  to  intromit  wlth^t  uplift,  aik  and  receive^ 

the 
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granting,  and  difponing,  and^  for  bimfelf  ami'  his 
royal  fucceiTors,  perpetually  confinniag,  to  bis 
lVIajefty*8  lovite  B,  and  his-  heirs  and  aflignees 
whomfoever,  aljl  and  wholf— (Wtf  take  in  Ae 
Arfu/^)— and  all  other  lands,  heritages,  tenements^ 
annualrents,  tacks,  pofleffions,  and  others  what- 
foever,  as  well  net  named  as  named,  which  for- 
merly belonged  to  the  laid  A  at  the  time  of  his 
death,  and  now  pertain  and  belong  to  his  Majeftj, 
and  which  hare  fallen  into  his  Majefly's  hands  la 
manner  beforemencloned  j  akb  siciclikjb,  i»o« 
MiNATiNG  and  PHESENTiNO,  tikms  hi&  Majefty^ 
by  thefe  prefents,  with  advice  and  confent  forsi- 
faid,  NOMINATES  and  prbssnts  the  faid  B  and 

• 

his  forefaids,  vafials  smd  free  tenants  ta  the  faid 
M,  his  heirs  and  fucceflbrs,  in  all  time  coming, 
in  the  forefaid  lands  and  others  holden.of  them  ; 
TO  BE  HOLDEN  by  the  faid  B  and  his  forefaids^ 
in  the  fame  manner,  and  as  freely,  as  the  £aud  A,^ 
and  his  predeceflbrs  and  authors,  hold,  or  could 
have  held  the  fame ;  requi ring  herebp,  the  laid  M 
and  his  forefaids,  immediately  cm  iighr  hereof,  and 
as  they  (hall  be  anfwerable,  to  enter  and  receive 
the  faid  B,  and  his  forefaids,  vaflals  in  the  &id  lands 
and  others  holden  of  them ;  and  to  grant  them 
fufficieht  charter  of  the  fame,  containing  precepts 
of  faline,  and  other  neceiTary  claims;  the  faid  B 
and  his  forefaids  doing  and  performing  to.  the  fu» 
perior,  whatever  is  incumbent  on  them  by  law, 
for  their  fisiid  entry  f  as  ai.so,  assigning  and 
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DISPONING,  Ukeas  his  Majefty,  by  thefe  prefents, 
\^Ith  advice  and  confefit  forefa|d,  assigns,  trans- 
FERs  and  dispones  io  the  faid  B,  and  his  fore- 
faids,  NOT  olny  the  whole  writs  aild  evident^,  ^ 
well  old  as  new,  of  the  faid  lands  and  others 
tibove  fpecified,  made,  granted  and  conceivred  in 
favour  of  the  faid  A,  or  his  forefaids,  and  authors ; 
BUT  ALSO,  the  whdle  rent^,  farms,  profits  and 
duties  of  the  faid  lands  and  others  abovemention- 
ed,  for  all  years  and  terms  bygone,  and  yearly 
iind  termly  in  all  time  coming;  with  full  power 
ito  the  faid  B,  as  donator  fbrefaid,  and  his' heirs 
and  aflignees  whoihfoeter,  to  do,  and  cauie  to  be 
boNE,  ALL  and  singular  whatever  things  we 
could  have  done- before  granting  of  thefe  {M^efents, 
or  could  caufe  to  be  done,  by  the  laws  and  practice 
of  Scotland;  and  that  freely,  quietly,  well  and 
'  in  peace,  without  any  retocatioH  or  obftacle  whaft-* 
ever  ;  declaring,  that  it  ihatl  be  lawful  to  the 
faid  B  and  his  forefaids,  to  poiKefs  the  faid  lands 
and  others  abovementioned,  eit'her  by  virtue  of 
this  prefent  gift^  or  of  any  other  right  acquired, 
or  to  be  acqtiited  by  them,  and  to  afcribe  thdr 
title  to  both  or  either  of  thefe,  the  one  without 
prejudice  to  the  other,*  and  without  any  extififtion 
or  confufion  of  rights;  and  that  the  faid  gift 
and  LETTER  of  presentation  be  extended  in 
mod  ample  form,  with  all  claufes  needful.  Given, 
&c.  >    ♦ 

VOL.  V.  *         R  r  This 
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This  fignature  is  the  warrant  of  di«  letters 
of  prdeHtauon,  which  are  prepared"  by  the 
keeper  of  the  quarter  feal. 


Charter  b^  a  Suhjecf  Superior  on  a  G^  of 

Bastardy. 

Be  it  KNt>wN  TO  ALL  MEN  by  thjs  =  pfefeflf 
charter,  that  Ij  M,  Immediaie  lawful  fuperior  of 
fhe  lands  and  others  after  mentioned,  m  o^ed^ 
BNC£  to  a  prefemation  iifued  by  his  Majefty,  tSU-^ 
der  the  teftimonial  of  the  great  feal,\direded  to* 

.  me,  of  the  date^  and  to  the  effeft  more  particulai^ 
ly  after  mentxoiied,  have  civENy  gran*ped  and 
DISPONED,,  as  I,  by  thefe  prefenfs,  give,  grant 

.  a^d  DISPONE,  to  and  in  favour  <^  B;-^hk  beiri^ 
and  aOignees  whomfbevev;^:  heritably  and  Jrre- 
ikeniablyt .  kli^  and  wHOLE-^^/tanf  foke  in  ihe 
lands) — WHICH- lands  and  others  pertaixxe4.  he* 
ritably  of  before  to,Ay  who.  having  died^.a  baf- 
tard,  without  lawful  heirs  of  ^s  own  body,  and 
without  lawful  difpoiition  made  by  him,  the  fame 
iell  to  his  Majefty,  by  virtue  of  his.  royal  prero- 
gative and  the  laws  of  this  country,  and  are  at 
Bis  royal  gift  and  difpbfal ;  and  his  Ms^efty,  by 
a  letter  of  prefentation  under  the  quarter  fcaf, 
cojnmonty^  called  the  tefUmoiiial  of  the  Great 
Seal,  dated  ,  addreiE^.  to  tne,  did 

nominate  and  prefent  the  faid  &  and  his  forefaids 
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^      ,       {•  i  ,    .       ^  ■  , 

to  be  heritable  tenants  and  vaflalis  to  me  in  the 
forefaid  lands,,  in  the  place  of  the  faid  A,  my 
former  vaflal,  and  Required  ihe,  a^  fupefior  there* 
of,  to  receive  the  faid  B  and,  his  forefaids  as  vaf- 
f^ls  and  heritable  tenants  therein,  and  to  whoni 
the  writs  and  evidi^nts  of  the  faid  Ia,iids  ate  there- 
by conveyed  and  transferred,  as  the  faid  letters 
of  prefentation  in  thetnfelves  more  fully  bear  j 
TO  BE  Hoi:.D£N,  the  faid  lands  and  others  fore- 
faid, by  the  faid  B^  aiid  his  heirs  and  aiBgnees^  of" 
the,  my  heirs  add  fuccefTors,  immediate  lawful 
faperiofs  thereof.— (2%/^  style  goes  an  in  the  cdni^ 
Hhon  jbrin  of  Ike  ckar^i) 

in  one  of  oihW  o?  tWe  Ways  the  Jomtot 
will  be  infeft  in  the  fubjects  bonveyed  to  him 
hy  the  Crbwii,  where  the  deceafed  has  bei^n 
infeft  in  the  fubjeds  at  the  time  b£  his  death. 
But  it  nifty  happen  thitt  the  deceafed  had  only 
a  perforial  right  to  lands;  iii  Which  bafoj  the 
donatdr,  by  the  gift  and  decree  of  declarator^ 
tvill  hdve  acquired  the  coiiiplete  right  to  thci 
unexecuted  prpcuratdries  and  precepts  in  the 
jprogrefs.  Thus,  the  donator  niay  recover  the 
tide  deedSy  and  may  cdtnplete  his  right  to  thi 
eilate,  by  taking  infefbaent  on  the  uiiexe- 
fcuted  precejpt,  or  obtain  charters  on  the  unexe^ 
tuted  procuratories. 


6i8  LEGrriMATION  OF  A  B-A5TARD,. 


Legitimation. 

This  head  may  be  clofed  with  letters  ef  le- 
gitimation by  the  Sovereign,  by  which  he  le- 
gitimates a  baftard  But  it  is  proper  to  tecA- 
tea,  thai  a  bacftaf d^,  ih  one  fehfe,  cannot  be 
feg^dniated  by  his  Majeffy.  He  cannot  be 
made  to  acquire  the  rights  of  ac  perfon  ham  in 
lawful  Wedlock  :  He  cannot  reprefent  his  fa- 
ther, nor  be  ferved  heir  to  him.  This  would 
be  to  exclude  others,  and  to  alter  the  law  of 
private  property  y  a  power  which  his  Majefty 
does  not  poffefs:  Nis  Maji^fty  ^  die-fwe- 
going  deeds  prove)  h^  ceitsdn  rights*;  and 
thefe  his  Majefty  may  give  up.<  Iii  place  of 
retwiing  in  his  own^  hand^  what  would  have 
fallen  on  the  death  of  the  baftard^  his:  Majefty 
may  confer  the  property  on  a  cer^n  descrip- 
tion of  perfons  conneded  with  the  baftard,  and 
pointed  out  in  the  letters.  This  affeds  his 
Majefty's  own  right  only,  and  reaches  no 
'•'  farther ;  and  is  therefore  fully  within  the  royal 
pow^n-  Beyond  this,  thefe  letters  will  be 
found  not  to  extend. 


Signature 


SJOKATUREK>F  IrEGITIMATIOH^  "Cfig 


^Signature  of  Legitimation  of  a  Bastard. 

Our  Sovereign  Lord,  with  the  fpecial  ad* 
vice  and  confent,  &c.  (i»  c0»»»(Wj^rm)— torpains 
a  letter  of  legitimation  to  be  made  and  pcdfeduu* 
tier  his  Majplly's  privy  feal,  in  due  and  competent 
form^  GIVING  and  granting,,  Me^  his  Majfef- 
ty,  with  confent  foreGiid,  by  thefe  prefents,  gives 
and  GRA^T^s  to  B,  baftard,  natural  Xon  to  A,  prp- 
created. betwixt  him  and  ,  full  power,, 

Acuity  and  warrant,  during  all  the  days  of  his 
lifetime,  whether  in  Uege  poustie  and  perfefl; 
health,  or  pn  deathbe^l,  pr  even  in  ips9  Mrticula 
^or/i^, , freely  4o, give  ;wd  difpone  aU  hiseftateand 
effediS  iwhatfoeverf,  heritable  or  moveable,  belong- 
ing, or  which  ,(h^ll  ^belong  .to  him,  and  ^  that  to 
and  in>  f^our  of  ,;^y  p^rj^n  he  pleafes;  andjuikle- 
^ A vs  iull  .power  to  m^e  a  ^teftament,  and  there- 
by, or  by.  affignation  or  otherways^  to  difpofe  up- 
on his  eftate,  prefent  and  to  con^ e,  and  legate  the 
fame  at  pleafure,  notwithftanding  of  ballardy 
wherein  he  was  procreated  and  born,  a|id  not* 
withftanding  of  his  Majefty's  privilege,  by  law,  of 
the  efcheats  of  baftards :  And,  in  like  manner,  his 
Majeftjr,  with  confent  fore&id,  statutes,  wills 
and  DECLARES,  thajt  it  ihail  be  lawful  to  tfaeXaid 
B,  to  make  and  exerce  aU  lawful  fafts,  judgments, 
and  deeds  in  judgment,  or  outwith.the  fame,  an4 
/to  poiTefs  an!^  enjoy  all  othqr  privileges,  offices^ 

R  r  3  honours^ 
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honours,  dignities,  lapds,  po^elBons,  and  others 
vrhatfoever,  ficUike,  and  as  fully  and  freely  in  all 
refpe^ls,  and  to  all  intents  and  purpofes,  as  if  be 
had  been  bom  in  lawful  wedlock;  and  that  it 
ihall  ber  lawful  to  tbofe  defcended  of  his  body  to 
ferve  hei^ft  to  him,  both  in  general  and  fpecial, 
and  to  be  retoured  and  infeft  accordingly,  not- 
withftanding  the  conftant  pradice  of  this  king- 
dom, and  the  inherent  privilege  of  his  Highnefs'« 
Crown  in  relation  to  the  efcheats  of  baftardy^p 
and  notwithftandin^  of  whatever  otbe^  laws,  com:^ 
mon,  civil  or  municipal,  and  ads  of  parliamea^^ 
of  this  realm,  made  or  to  be  made  thereanent ;  '\^ 
which  his  Majefty,  for  himfelf  and  his  royal  fuc- 
ceflbrs,  with  confent  forefaid,  by  (hefe  prefents 
RENOUNCES,  or,  in  the  option  of  the  faid  B, 
GIVES,  GRANTS  and  DISPONES  In  his  favour,  with 
all  a£Uon,  piirfuit  apd  infts^nce  competent,  or  that 
may  be  competent  to  bis  Majefty,  or  his  forefaids, 
thereupon,'  in  all  time  coming  ;|  and  that  freely, 
quietly,  well  aiid  in  peace)  but  any  revocation, 
contradi£l|on,  or  obftacle  whatever ;  and  that  the 
faid  letters  of  legitimation  be  extei^ded  in  moft 
ample  fortn,  with  aU  claufes  needful.  Given^ 
&c. 

It  may  be  obferved,  that  thefe  letters  fome- 
times  go  farther,  and  ^ve  a  right  of  fuccefHon 
^o  certain  lines  of  heirs  conned:ed  with  the 
baftard,  either ,  through  hia  fiather  or  through 
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*5us  moflier,  according  to  the  intention  •»  of  the 
letters ;  of  which  yonhmez,  very  ample  form 
in thedecifion, Ramfay  v.  Gowdie,  1 7S8,4th  Ja- 
nuary, Morrifon's  Did.  p.  1359.     The  letters 
of  legitimation  in*that  cafe  bear, — ^  Volumiu 
^  -et  concedimus,  et  pro  nobis  et  fucceflbribus 
^  iioftris,  DECXRNiMiJset  ORDiNAMUS,  quod 
*  propinquior  agn^us  vel   cognatus  fuus»  ex 
V  •  parte  patris  vel  matris,  erit  ipfius  haeres  ei- 
"^^  que  in  omnibus  fuis  terns; '  and  fo  it  goes 
on  to  ^refcribe  the  manner  of  completing  the 
?titl6  of  the  heir,  ^&cc. — ^This  closes  our  prefeitt 
•subjed.  '   ' 


Having,  in  the  ciicle  of  deeds  contained  in 
i:his  and  the  preceding  volumes,  explained  thofe 
ibrms  by  which  rights,  heritable  or  moveable, 
are  conftituted,  tranfinitted  or  extinguiihed,  or 
raifed  up  of  new  in  the  perfon  of  the  heif  ; — 
it  remains  only,  in  order  to  complete  the  Syf- 
tern,  that  I  Ifeould  give  the  forms  of  anions 
by  which  thefe  rights  are  declared  by  the  fen- 
tence  of  a  Judge  ;  -and  the  forms  of  diligence  by 
which  the  fentence  of  the  Judge,  or  the  obliga- 
tions of  parties,  are  enforced.  To  thefe  ob- 
jefts  I  fliall  dedicate  the  remaining  volumes. 
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Fee,  and  excluding  flie  ju$  'mariii  o(  her 
future  husband ;  reserving  a  poWer  of  di- 
viding the  provisions  and  of  appropriat- 
ing the  trust  fund  to  certain  purpdses    '    351 

—  bf'a.husband  and  wife  in  implement  of  a 

marriage  contract  -  '    .  445 

—  by  adaughter,  of  a  provision  made  to  her 

by  her  father     •         •  '•  4S5 
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entail,  and  burdening  the  heir  of  entail       *    29S 
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JSond  of  provision  to  younger  children,  in  virtue  of  the 

reserved  powers  contained  in  an  entail        -        296 
.—   of  corroboration  by  an  heir  of  entail,  of  a  bond  of 

provision  granted  by  his  father        -  •        299 

*—   for  money  laid  out,  to  answer  the  purpose  of  a 

marriage  contract  -  .  -         4.4./I, 

—  heritable,  to  a  wife,  in  addition  to  former  pro- 

visions .        ^       .  '   .  .  460 

— *  of  annuity  (personal)  to  a  wife,  in  addition  to 

the  provisions  of  a  marriage  contract        -        464 

—  of  provision  to  younger  children,  in  implement 

of  a  maxtiage  contract,  and' enlarging  their 
provisions        -  -  -         -        468 

—  of  provision  by  a  father  to  his  youn^^er  childrea,  ' 

heritably  secured  •  -  -  471 

—  of  provision  by  a  father  to  his  second  son,  with 

i,  substitution,  'the  provision  payable  at  the 
first  Whitsunday  or  Martinmas  after  the  death 
6f  the  granto;r,  if  his  $pouse  be  then  dead,  and 
the  other  stt  die  death  of  the  wife — the  wife*< 
provisions  declared  preferable,  and  a  prohibi- 
tioii  to  assign  or  discharge  during  the  ,minori- 
jty  of  the  disponee    '  '  -  '  r '         -  -        479 

-—  of  provision  in  addition  to  a  child,  under  condi- 
tion she  shall  marry  with  consent  of  her  pa- 
rents     •  -       '         ■-      •      '     -    '     '        -  482 

—  of  caution  in  a  confirmation        -  -        -      604 

—  of  relief  to  cautioner  in  confirmation  -  606 

—  of  provision,  discharge  of  it      '      -  -  492 

C 

Carta  resignationis  et  de  noyoda^us  ^  M  iQ  yitali  re- 
'    ditu,  et  J  M  ejus  filii  legitimi  natu  maximi  in  feodo, 

baronis?  de  M  aliorumque         -  -  -  177 

Charge^  special,  against  a  superior  at  the  Tnstance  of  his 

vassal  -  -''...       ,1  591 

Charter  of  confirmation  of  an  entail,  and  in&triiment  of 
sasine  following  thereon,  granted  by  a  sub- 
ject superior  •  -  ,-        -       213 
—     of  resignation  by  a  subject  superior  to  an  heir   • 

of  entail         -  -  -         -        217 

-—  of  confirmation  by  a  subject  superior  of  an  en- 
tail, and  sasine  following  thereon  in  favour 
of  an  heir  of  entail  acquiring  right  by  a  ge- 
neral service  -  -  '    -  284 
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Ciaim  in  general  service  m  favour  of  an  heir  of  «n tail      257 
—    in  special  service  in  favour  of  an  heir  of , entail      266 
Ccrnndmon  by  the  macers  to  oiHccrs  for  proclaiming 

brieves  •  .  .  -  542 

Cwffihnaiitmf  signature  of^  on  an  entail        -         •        170 
— •        signature*  of»  on  a  deed  .of  entail*  and  sasicc 
thercon>  in  favour  of  a  substitute  ac- 
quiring right  by  a  general  service         259 
Confirmation  of  exccutor-dative  -  -  601 

—  edict  ...  -  605 
•    •    ^^        bond  of  caution  for  executor            -  604? 

..^  bond  of  relief  to  the  cautioner  -            606 

^i-^  testament-dative         -    .     .  -            607 

'    •«.              -»      inventory  in  testament  •  606 

-»              -—      confirmation            •  -         609 

^—  executor  nominate            -  -              611 

<**  testament  testamentary          -  -          (SI  2 

—  •    inventory              •             -  -  61 S 

—  confirmation  •  -  -  ib» 
CmMtaif  precept  of  cttrre,  in  favour  of  an  betr  of  entail  285 
Contracts  of  marriage          -          -            -            -        328 

I,    Where  kxither  Party  ars  possessed 

OF  HERITABLE  FbOIVBTY.  . 

iCaji/rac/««-£xample  1.  Providing  a  sum  to  the  husband 
and 'wife  in  conjunct  fee  and  liferents  and 
to  die  childien  in  fee,  with  a  power  of  idU 
vision  of  die  fund»  a  conveyance  by  the 
wife  of  iter  tncher,  and  a  pnovisicn  for  the 
contisMumce  of  the  conditions  of  the  con- 
tracty  notwithstanding  the  dissolution  of 
the  marriage  within  year  atid  day»  and  the 
nomination  of  persons  at  wfaose  instance 
diligence  may  proceed  -  -  .  S29 
**•  Example  2> — Providing  a  jointure  to  the  wife, 
restricted  in  cextaAn  events — ^providing  also 
*the  furniture  under  a  restrictiony  and  pow- 
er of>0dHmtng  ity  by  payment  of  a  sum 
of  mtmey — die  conquest  dsring  the  mar- 
riage provided  to  the  husband  suid  wife,  in 
security  to  her  of  her  jointure^  and  to  the 
children  of  the  marriage  in  fee  --an  obliga- 
tion to  provide  the  children  from  the  funds 
of  the  father,  if  the  conquest  be  insuffici- 
/eatfor  that  purpose,  in  a  sum  equal  to  the 
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TpiWs  tocher-^a  power  ta  thq  huslMmd  to 
diviide  the  provisions  amongst  the  children 
--^if  no  heir  xnale,a  seldemeot  and  provision 
to  the  daughters — in  case  of  no  heirs,  a 
proportion  of  the  tocher  to  return  to  the 
wife — the  provisions  under  the  contract  in 
fnll  of  the  legal  provisions  to  widow  and 
children,  &c.  -  *  -.  5M 

Contract — Variations  on  the  form  of;  as, 

I*  Where  the  husband's  father  joins  in  the 

contract  •  -  -  340 

2.  Where  -the  wife's  father  joins  in  the  contract  344 

3.  Clause  for  ascertaining  the  extent  of  the 

conquest  .  .  ^  545 

4.  Clause  relative  to  mournings  and  aliment      ib* 
3'  Clause  prohibiting  the  wife  from  reooone- 

ing  her  provision*  -  -  ^7 

6.  Clause  relative  U>  ih^jus  n^an^^of  the  hus- 
band -  •  -  -   '      348 
Assigiution  for  the  purpose  of  excluding 
the  jus  mdrUU  hj  the  lady  and  her  in- 
tended husband  vesting  her  prbperty  in 
trustees    *         -          •   •              -  851 
7*  Provisions  to  children            -            -  355 
ll.    Where  the  Parti^  ars  possessed  cv 

LANDED  Property. 

Cdn/rac^-— Example  1.  Where  the  estate  is  the  property 
of  the  husband,  cohtaininjg  an  obligation 
to  infeft  the  wife  in  aii  annuity— ^giving  i 
certain  sum  in  place  of  furniture — an  obli- 
gation to  settle  the  estate  on  the  heir  male 
of  die  marriage,  with  procuratory  for  that 
purpose— ^provisions  to  the  younger  chiL 
dren,  with  a  power  of  division  to  the  fa<»^. 
ther  -  -  -  •  357 

—  Example  2.  In  whlqh  the  husband's  father 
and  mother  are  parties,  and  where  the  fa- 
ther )>ecomes  bound  to  convey  to  hts  son, 
and  the  heirs  male  of  the  marriage,  and 
the  heirs  of  their  bodies  ;  whom  failing,  to 
the  heirs  m^e  of  any  subsequent  marriage, 
and  the  heirs  of  their  bodies ;  whom  fail- 
ing, to  the  heirs  female  of  the  marriage, 
with  provisions  of  an  annuity,  and  the  man- 
$}oQ  house  ^nd  parks  to  the  widow,  with 
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the  fafniture  m  certain  events,  and  a  pro- 
vision to  the  younger  children,  and  an  ad- 
dition to  the  daughters,  in  the  event  of 
their  being  excluded  by  the  heirs  male  of 
another  marriage  -  -        367 

Con/rad«-£zample  3.  Where  the  wife,  possessed  of  an 
entailed  estate,  provides  her  husband  in  a 
liferent,  and  her  younger  children  in  pro- 
visions, <in  terms  of  the  conditions  of  die 
email  -  -  -  -        378 

—  Example  4.  Where  the  husband  provides,  in 

general,  the  whole  conquest  to  himself  and 
his  wife  in  conjunct  fee  and  liferent,  and  to 
the  children  of  the  marriage,  with  the  ex- 
ception of  entailed  property,  to  which  the 
liusband  may  succeed — ^die  wife's  estate 
'vested  in  trustees,  to  the  exclusion  of  the 
h\isb^nd*s  jus  mariti^sL  power  of  sale  gi- 
ven to  the  trustees,  if  consistent  with  her 
titles — and  the  rules  of  distribudon  of  the 
annual  income  prescribed,  with  directions 
in  what  manner  to  divide  the  fee  -  390 
#-*  Example  5.  Where  the  husband  is  a  noble- 
roan,  and  the  family  estate  provided  by  the 
antient  titles  to  a  certain  line  of  succession 
— providing  his  wife  in  a  jointure  of  1000^ 
Sterling  payable  oat  of  the  entailed  lands, 
as  far  as  the  entail  permits,  and  the  resi^ 
due  secured  on  a  separate  estat6«*-giving  a 
sum  in  place  of  mournings,  &c.-^provid- 
ing  for  die  younger  children,  and,  on  the 
other  part,  a  conveyance  of  certain  lands 
by  the  wife,  &c.  -  -  396 

—  VaImations  on  the  form  of  this  contract ;  as, 
1.  Where  the  husband  provides  a  locality  for 

the  wife  -  -    •         -  41 1 

Another  example,  where  ^art  of  an  entail- 
ed estate  is  given  in  locality  alqngst  with 
a  locality  over  unentailed  property,  and 
an  obligation  to  make  these  two  equiva- 
lent to  a  certain  provision,  and  rising  and 
falling  in  certain  events        -  -        4!S 

5,  Jointure  house  -  -  -        417 

In  place  of  a  jointure  house,  a  sum  of  mo- 
^tf  -  -  ...         419 
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Contract — 3.  Clatrse,  m  the  event  of  another  estate  de- 
volving -  -  -  420 

4.  Clause^  empowering  the  husband  to  give 

the  estate  to  any  of  the  children!  and  to 
tailzie  the  same  ...  422 

Another  clause  of  the  same  kind         -         42S^ 

5.  Clause  relative  to  the  provisicas  to  young- 

er children  -  -  -  424 

Another  clause  of  the  same  kind         -        426 

6.  State  of  the  titles  -  -  428 

Marriage  articles  «  -  429 

Contract  following  on  the  articles'     -  430 

*    Clause  for  completing  the  titles        -  431 

?•  Renunciation  of  .the  husband's^W  mariii  432 

—  postnuptial  -  -  -  434 

—  an  example  of  a  postnuptial  contract        -  435 
Corroboration^  bond  of,  by  an  heir  of  entail^  of  a  bond 

granted  by  his  father  ...  299 

Declarator^  summons  of,  at  the  instance  of  a  posterior 

heir  o£  entail  against  the  heir  of  entail  in  possession  «304 
Deeds  of  succession^  arrangement  of  the  subject  -  1 
Deed  of  alteration  of  an  entail  -  -  131 

Deeds  connected  with  Marriage  Contracts. 

Ratification  of  a  marriage  contract  after  the  par- 
ty had  arrived  at  majority  -  -        437 

Separation  -  -  •  -  453 

DesHnation  in  favour  of  heirs  of  entail         -  -  71 

Discharges  of  obligations  in  marriage  contracts      -        487 

—  .by  a,  wife  of  her  liferent  annuity  -         .   ib. 
.'—        by  a  widow  to  her  husband's  executor,  of  a 

sum  of  money  provided  to  her  in  full  of 
her  share  of  the  moveables^  and  ^of  cer- 
tain articles  of  furniture         -         -        489 
-r-        of  a  jointure  ...  491 

-*        ofaboiid  of  provision  -  -  492 

,  E 

Fsdict  in  a  confirmation  -  -  :  603 

Entail^  nature  and  history  of  it        -         -  -  l' 

—  act  1685,  c.  22.        -        -  -  -  9 

—  order  of  treating  the  subject        •        -        •         11 

—  form  of  the  entail  -  -  -  13 
— -    Example  h     By  the  grantor  to  himself  as  in- 

stitute^  and  to  certain  heirs,  with  the  condi«. 
ditions  usually  inserted  in  the  entail  of  aa 
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ordinary  estite*  iil  die  form  of  a  <iispositto^) 
'^tih  procuratory  and  precept         -  •        15 

£Alflrt^£xarople  2,  By  a  vrift,  with  consent  of  her 
huttband^  to  hersdf  and  her  husband  in  life- 
rent»  and  to  the  second  branch  of  thfe  family 
in  fee*  But  restricting  the  liferent  to  the 
parents  by  an  aUocatiOn  ^  part  of  the  rent^ 
to  the  institute,  in  imfdement  of  an  obliga^ 
tion  by  them  in  the  institute's  marriage  con- 
tract»  and  giving  a  liferent  provision  to  the 
youngest  son.  Containing  also  a  provision, 
that,  in  the  event  of  the  succession  to  the  fa- 
therms  estate  opening  to  the  institute  by  the 
death  of  the  eldest  soUf  and  the  failure  of 
the  heirs  of  his  body,  the  estate  conveyed  bv 
this  entail  shall  descend  to  the  third  son  ot 
the  family;  in  which  event,  tl*ie  provisions 
to  the  widow  and  children  of  the  institute 
A  are  declared  to  be  toid.    There  is  a  ratifica- 

tion by  the  vnfe  •  ■  -  *  Sfli 

•^  Example  3.  Entail  of  a  secondary  estate^,  ex- 
ecuted by  an  heir  in  possesion  of  a  priihary 
estate,  under  condition,  that  on  the  success 
sion  to  the  principal  estate  opening  to  the 
heir  in  the  secondary  estate,  die  heir  to  whom 
the  succession  so  opens  shall  be  obliged  id 
grant  a  new  cfntail  of  Oie  secondary  eiKate  to 
3ie  next  immediate  heir  in  the  course  of  suc- 
cession of  th^  primary  one  -  -       61 

—  Example  4.  Entail  in  implement  of  an  oUi- 
gatton  in  a  contract  of  marriage,  and,'  fail- 
ing heirs  of  the  grantor's  body,  reserving 
power  to  name  heifs  of  entail  by  a  separate 
deed'^i^ontainiftg  power  of  assuniing  another 
name,  &c«  in  caseof  the  succession  to  other  en- 
tailed property  opening^^em][>owettnr  the  heh-. 
in  possession  to  renew  the  entail  in  fafour  o^ 
suosequent  heirs,  where  the  next  in  si^ees- 
sxon  has  been  guilty  of  a  crime  that  would 
infer  forfeiture,  with  a  poi^er  of  selling  to  .^ 
pay  the  debts  of  the  entailer         -  "63 

•     Destination  by  the  grantor  of  the  preceding 

entail  under  his  reserved  pO"^'ers  -  71 

-*-•  Example  5.  Deed  of  entail  granted  for  an  on- 
erous causei  the  gtantor  liavlng,  under  aa<» 


Page 
thorlty  of  an  act  of  parliament,  excambed 
pzTt  of  an  entailed  estate  for  the  lands  here-" 
in  entailed ;  which  entail  is  granted  by  the 
heir  of  entail  and  the  sellers,  the  superioncy 
of  the  lands  purchased  having  formerly  been 
part  of  the  entailed  esute  -  -  7S 

£;3toi2^£xampie  6.  By  which  ibe  heir  of  entail  en- 
tails the  property  of  certain  lands,  the  supe- 
riority of  which  had  previously  been  rested 
in  th6  grantor  under  a  former  entail        -         80 

«-*  Example  7«  By  a  trustee  in  farotir  of  the  se« 
cond  son  of  a  fami'ly,  and,  failing  him  and 
the  heirs  male  of  his  body,  to  the  younger 
sons  of  the  family,  and  die  heirs  male  of 
their  bodte»;  whom  failing,  to  the  eldest  sonv 
&c. — ^burdening  the  estate  with  certain  an- 
nuities, in  terms  of  the  trusr,  and  reserving 
a  power  of  entailing  such  further  estate  as 
the  trust  funds  may  be  able  to  purchase  80 

-«-  Example  8.  By  a  fadier,  in  terms  of  an  obli- 
gation in  his  son'»  contract  of  marriage ;  the 
terms  of  which  contract  were  settled  tmder  au« 
thority  of  the  I^rd  Chancellor,  the  lady  being 
a  ward  in  Chancery,  empowering  the  son  to 
setde  a  certain  jointure  on  his  wife,  in  case 
she  shall  survive  him.  Buf  should  the  in- 
come of  the  estate  not  prove  sufficient,  the 
residue  to  be  paid  fnrni  a  separate  estate, 
and  to  burden  the  entailed  estate  no  further 
than  the  yearly  rent  of  the  estate  for  the 
time  of  its  endurance ;  with  power  to  the 
son,  with  consent  of  his  wife,  to  sell,  the 
price  being  payable  to  trustees,  and  appli- 
cable to  the  purchase  of  other  lands,  to  be- 
secured  in  a  manner  shnilar  to  that  of  the 
grantor's  estate  -  -  -91 

— -  Example  9.  Entail  of  the  estate  of  a  noble* 
man,  executed  by  trustees,  excluding  idiots 
from  the  succession,  and  endding  the  next 
in  order  to  pass  them  by-— prohibidon  to  as- 
sign or  lease  out  die  rents  or  mansion-house 
.—containing  an  allocation  of  a  certain  poi- 
don  of  the  rents  annually,  over  and  above 
payment  of  the  annuities  and  interests  of 
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provisions  then  iii  existence?  at  the  sight  i^ 
those  interested  therein^  or  of  the  future  heirs 
of  entaily  for  payment  of  the  provisions  to 
vridows  and  children ;  and  which  allocation, 
dnring  the  minority  g£  an  heir,  shall  be  ap- 
plied for  provisions  to  his  brothers  or  sisters. 
The  provistoiu  to  widows  and  children  given, 
whether  thie  power  be  exercised  or  not  by 
the  husband  or  father.  The  provisions  vest* 
ing  in  the  children  on  majority  or  marriage, 
unless  by  the  act  of  the  curators  for  educa- 
ting or  6tting  out  the  minor — ^giving  an  an- 
nuity to.  such  heirs  as  from  incapacity  shall 
be  excluded*  and  provisions  to  xh^  wives  and 
children  of  such  heirs — provi^ns  for  the 
younger  children  of  a  person  who  never  was 
in  possession,  but  whose  son  has  succeeded 
as  heir  under  the  entail — provision  for  the 
restoration  of  an  heir  on  the  removal  of  in- 
capacity*  and  in  case  of  the  existence  of  a 
Clearer  heir  .... 

Entail,  deedof  sdteratioa  of,  under  the  conditions  in  the 
entail 

—  deed  of  revocation  of»  under  reserved  powers 

—  —     Registration  of  the  foregoing  deed 

—  Obskrvatioks  on  the  use  of  a  sinting  fund 

connected  with  an  entail*  for  the  purpose  of 
securing  provisions  to  the  wido.ws  and  chil- 
dren of  heirs  of  entail*  and  applying  the 
sinking  fund  for  the  use  of  the  estate  at  the 
same  time  that  these  objects  are  accolnplish- 
ed  -  •  •  •  • 

-—     Sasine  on  the  entail  ... 

Instrument  of  sasine  m  favour  of  the  institute* 
in  entail  No.  8.  -  -  - 

—  Registration  of  the  entail        -        .        - 
•r-  —        Petition  for  recording  an  entail 

—  —        Procedure  thereon 

— ,  —         Petition  where  the  entail  is  under  a 

special  act  of  parliament  ,     - 

•—  —        Procedure         ,  -  - 

'  —  —        Summons  of  exhibition*  and  regis- 

tration of  a  deed  of  entail     - 

—  —        Observations        -  -         . 
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PlgC 

Eniait*   Of  CoMPLETiNe  the  Entail  in  te(£  Person 

OF  THE  Institute. 

1.   WHERE  THE  LANDS  HOLD  OF  THE  CROWN. 

^         Signature  of  confirmation  of  an  entail,  and 

sasine  following  thereon  -  -         170 

—  Signature  of  resignation  in  favour  of  the  in- 

stitute -  -  -  -        \74t 

-^        Crown  charter  on  an  entail         -  -        177 

-—        Instrument  of  sasine  following  on  the  Crown 

charter  -  -  -  -      .  202 

£•  WHERE  THE  LANDS  HOLD  OF  A  SUBJECT  SUPERIOR* 

— -        Charter  of  confirmation  of  an  entaiU  and  sa- 

,    •      .      •  r" 

sin^  thereon*  hj  a  subject  superior       -         213 

—  Charter  of  resignation,  by  a  subject  superior, 

.  in  favour  of  an  heir  of  entail       -        -  217 

— -        Sasine  on  the  charter  of  resignation         -  222 

—  Deeds  relative  thereto         -            -           .  -  224» 
-—    Trust  deed)  conveying  an  entailed,  estate  to 

trustees,  to  enable  them  to  pay  o£^  the  ^ebts 

of  the  entailer  -  -  -      .      226 

^-«  Example  of  the  purposes  of  a  ixusti  where  the 
trustees  are  directed  to  collect  funds,  pur- 
chase lands,  and  entail  them         -         -        2S5 

~-    Deed  of  entail  by  trustees,  in  obedience  to  a 

trust  -  -  -  -  239 

—  Another  example  of  an  entail  by  trustees,  where 

new  trustees  had  been  assumed      -        -        250 
'—    The  DEEDS  necessary  to  renew  the  right  in  the 

person  of  an  heir  -  -  -  -       2^4? 

i.   WHERE  THE  LANDS  HOLD  OF  THE  CROWN.  lb. 

» 

Where  the  entail  is  personal — 
.  — -        Procuratory  for  a  general  service  -  255 

•^—        Claim  in  a  general  service      -  ,      -        -        2^7 

—  Procedure  -  -  -  -         258 
-^        Sasine  on  the  entail,  in  virtue  of  the  general 

service  -  -  -  -  ib* 

-—        signature  of  confirmation  of  tlie  entail  and 

sasine  -  -  -  -  259 

—  signature  of  resignation  in  favour  of  an  heir 

of  enta&  whp  has  acquired  right  to  the 
procuratory  by  a  general  service        -  262 

2.   WHERE    THE    ENTAIL     HAS    BEBN    RENDERED 

REAL  BY  INFEFTMEHT  -  -  26  J 

—  Clause  of  special  service  of  an  heir  of  entail, 

and  which  contains  tlie  conditions  of  the 
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Entail^'  entailf  with  power  to  die  heir  m  poftession 
to  feu  oat  the  estate  withoat  dimination  of 
the  rental,  and  to  seU  for  the  purpose  of 
paying  the  entailer's  debts         -  -        3SS 

—  Procedure  thereon  •  -         .   -        282 

S.  WHEBE  THE  LANDS  HOtD  Or  A  SUBJECT  BVtVRlOiU 

—  Charter  of  confirmation,  liy  a  subject  supe- 

rior,  of  an  entail,  and  sasine  following 
thereon  ....         S84r 

-^        Precept  of  clare  constat  in  larour  of  an  heir 

of  entail     •   •  -  -  -        285 

—  Instrument  of  sasine  on  the  precept  of  elare 

constat  «...        290 

—  Acts  of  administrattom  under  it  -  295 
-—    Bond  of  provision  by  a  husband  to  his  wif^ 

under  authority  of  an  entail,  and  burdening 

'  the  heir  of  entail  -  -  -  ib. 

-—    Bond  of  provision  to  younger  children,  under 

the  reserved  powers  in  an  entail  -  296 

— >-    Bond  of  corroboration,  by  an  heir  of  entail«  of 

a  bond  of  provision  executed  by  his  father       299^ 

—  ACTIONS  CONNECTED  WITH  THE  ENTAIL. 

— -  Summons  of  declarator  of  irritancy,  at  the  in* 
stance  of  a  posterior  heir  of  entail,  against 
the  heir  in  possession  -  -  30^ 

—  Summons,  at  the  instance  of  an  heir  of  entail^ 

for  ascertaining  the  amount  ofimprovement? 
made  on  the  entailed  estate         -  -        308 

—  Summons,  at  the  instance  of  an  executor  of  an 

heir  of  entail,  against  the  heir  succeeding  m ' 

the  estate,  for  the  expense  of  improvements, 

on  10.  Geo.  III.  -  -  -  311 

-—  Ditto  for  expense  laid  out  in  building  a  man- 
sion-house, on  10.  Geo.  III.  -  -        31^ 

.—     Redeemable  bond  of  annuity  over '  an  entailed 

estate  ....  317 

Entry  of  an  heir — ^means  by  which  it  may  T>e  forced 

from  the  superior        ...  58T 

—  Homing  against  superior  -  -  ib. 

—  —        proceedings  thereon         -  -      -  590* 

—  Special  charge,  at  the  instance  of  the  vassal,  a« 

gainst  his  superior,  whose  titles  to  the  supe- 
riority have  not  been  completed  -  591 
Execution  of  the  brieve  for  a  general 'service          -      . .  505 
"—            —            in  a  service  before  the  macers     544^ 
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Xxeetdar  dAdfe^  cfmSrmzxxon  o£  -  .  601 

—  nommatey  confirmation  of         •  .  611 
MxhU^umf  summons  of;  and  for  registration  of  entail   164 

O 

General  Service  {See  Service)        -         -  .  Soi 

—  in  favour  of  an  heir  of  entail         -  255 

G^^  of  bastardy  ....  626 

-^  of  ultimus  baeres        ....  620 

H 
ffeir  and  Executor,  their  titles             -             -  497 
^-  title  of  the  heir  in  heritage              -              '.  ib. 
-^  in  moveables  {see  Confirmation)         -          .  m  600 
Heritable  bond  of  annuity  over  entailed  estate        •  317 
-~-      bond  to  a  wife,  in  addition  to  former  provi- 
sions           ....  460 

—  —    by  a  father  to  his  younger  children  47 1 
Horning  against  superiors  to  force  an  entry  to  an  heir  587 

I 
Improvements  on  entailed  estate,  summons  for  expense 

of  -  -  .  -  308 

*-^       '  at  the  instance  of  an  executor  of  the  heir 

by  whom  they  were  laid  out  •  311 

Inhibition  against  a  wife  -  •  •  457 

/n^Vtf/^y  manner  of  completing  his  right       -        -        169 

—  where  the  lands  hold  of  the  Crown  -  ib. 

—  where  they  hold  of  a  subject  superior  21 2 
Instrument  of  sasine  on  an  entail             -              -  153 

—  where  the  institute  has  right  by  gen.  service  258 
-~  on  Crown  charter  of  resignation            -        202 

—  on  do.  by  subject  ...        222 

—  on  ckre  constat  in  favour  of  heir  of  entail      290 

—  on  precept  of  clare  constat  -          -        585 
-—  where  tlie  precept  is  joined  to  a  charter  of 

^confirmation  ...        586 

—  on  a  precept  from  Chancery         -  ^        524 

—  of  sasine  on  marriage  contract  -  438 

—  ditto  -  -  "  -         440 

—  ditto  propriis  mtmibus  -  •  441 
Instrument  under  hand  of  the  clerk  of  the  first  court 

in  a  service  before  the  macers         -  540 

Instrument  of  resignation  ad  remanentiam  for  consoli- 

'   dating  property  and  superiority       -        IF81 
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Iwotntory  of  estate*  in  a  senrice  cum  ben^udo  inoentarii  S60 

—  in  a  testament  datiVe            -         -         -  608 

—  in  a  testament  testamentary  -  -  61S 
Jointure'hotise  provided  by  ms^rriage  contract  417  &  419 
Ju^Maritif  a  trust  for  the  purpose  of  excluding  the 

husband's^  mariti                •        -  851 

—  Clauses  respecting — See  Contract  of  Mar- 

riage, and  Marriage  Settlement      -  848 

L 

Letters  of  presentation  of  a  donator  to  the  superior  of 
the  subject  in  whi^h  the  donator  is  to  be  in- 

feft                  .                  .                 -  622 

—    of  legitimation                -                •            -  629 

LocalU^f  proyided  to  a  wife  in  marriage  contract      •  41/ 

—  Another  example                 -                -  41 S 

M 

Marriage  Settlements              -              -              -  325 

—  Contracts — see  Contracts  of  Marriage,  where 

a  great  rariety  of  examples  wil)  be  found  329 

—  where  there  is  no  heritage                -  329 

—  where  there  is  heritage            -.            -  357 

—  postnuptial  contracts  -  -  435 
Marriage^  dissolution  of  it                -                -  448 

"  _      summons  of  divorce              -              -  449 

—  procedure  thereon               •               -  451 

—  deed  of  separation              -               -  453 

—  letters  of  inhibition  against  a  wife          -  467 

—  bonds  of  proyiston                 •              -  460 

—  provisions  to  children             -             - '  465 

—  conveyance  of  marriage  provisions        -  485 
-—      discharge  of  marriage  provisions           -  487 

—  revocation  of,  by  husbands  and  wives  -  494 
Mansion-house  of  entailed  estate,  summons  for  expenses 

of  building,  under  10th  Geo.  III. .        -  314 
■Memorandum  for  the  officer  in  the  service             -  543 
MoumingSy  clause  relative  to,  in  a  contract  of  mar- 
riage               -                -                .  346 

O 

Qatks  given  in  regard  to  the  execution  of  brieves  in  ser- 
vices before  the  macers            -             •  547 
Qa^  by  the  jury                -                -               -  549 

\  \  *  -  •        - 
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...  Page 

P 

Petition  for  recording  an  entail  -  -  139 

do,  do.  ...  160 

do.  do.  --  -  -        .        161 

Personal  bond  of  annuity  to  a  wife,  in  addition  to  her 

provision  in  marriage  contract  -  464? 

Postnuptial  contract  of  marriage  -  -  434?^ 

Precept  of  clare  constat  in  favour  of  an  hdr  of  entail      28S 

—  by  superior,  for  infefting  himself  in  the  pro* 

perty  -  -  -  578 

—  form  of  the  precept  of  clare  constat  and  infeft- 

ment  -  -  567  &  568 

;—  'when  granted  by  commissioners              -             571 

—  by  a  wife  widi  consent  ©f  her  husband         -  ib. 

—  by  tutors  -            -            -            -            572 

—  by  a  minor  with  consent  of  curators  -  57S 
^-  where  it  proceeds  on  a  service  -  574 
— -  observations               -               -              -              ib. 

—  charter  of  confirmation,  and  precept  of  clare 

constat  -  -  -  576 

Procuratory  for  carrying  on  a  general  service  at  the 

instance  of  an  heir  of  entail  -  255 

—  of  resignation  ad  revnanentiam^  for  conso- 

lidating property  and  superiority  579 

.  —        instrument  of  resignation  thereon        -        581^ 
I'rovmon^  to  widows  under  an  entail  -  295 

—  to  children  do.  -  -  296 
-—        additional  provision              -             -              482 

—  clauses  relative  to  provision  to  children  in 

marriage  contracts  -  •  355 

See  also  424  &  426 

—  to  wives  in  marriage  contracts  -  460 

—  to  children  in  do.  -  465  &  468 

R 

Ratification  of  a  marriage  contract  on  arriving  at  ma- 
jority           -            -            -            .  437 

—  of  an  entail  by  a  married  woman  -  60 
Redeemable  bond  of  annuity  by  an  heir  of  entail  -  317 
Registration  of  an  entail,  petition  for          -          -  139 

—  do.            -                -              -  158 

—  do.            -                -            -  160 
~                    do.            .                -     /     -  162 

—  summons  of  exhibition  and  registration  164' 
Renunciation  of  the^M*  mariti              -               •  432 

-.,  *       by  a  wife  of  her  liferent  annuity         ^  487 


944  INfipK^     * 

Page 
^i;poit  of  commission  for  exaniiuttg  officers  and  wiN 
nesses  executing  the  brieves  before  the  Jiidge*ordina^ 
ry  in  serrices  before  the  macers  -  -  S4fS 

Redgnationt  signata'e  of  an  entail  *  -        174 

—  do.  do«  -  •  262 

—  charter  of,  by  the  Crown  -  177 
— -             —          by  subjeet  superior          -          217 

Rctour  of  general^ervice  -  -  -  55^ 

Revocation  of  an  entail  -  •  -  126 

—  by  a  husband,  of  a  donation  to  his  wife    -    49^ 

—  by  a  wife,  of  a  donati<Mi  to  her  husband        495 

« 

S 
Sasine  on  an  entail  ....        155  j 

—  on  crown  charter  of  resignation  on  an  entail        202 

—  on  charter  of  resignation  by  subject  superior  222 
-*-    in  farour  of  heirs  of  entail,  where  he  has  right 

to  the  precept  by  general  service  -  25S 

—  on  precept  of  clare'cpnstat  to  heir  of  entail     -    290 

—  on  precept  of  clare  constat  -  -  585 
-^  on  do.  joined  with  charter  of  confirmation  *  586 
-—    on  contract  of  marriage  in  favour  of  the  husband  438 

—  do.  do.       in  favour  of  the  wife        440 

—  do.  do.  propriis  manibus  -  441 

—  on  a  precept  from  Chancery  in  favour  of  an  heir  524 
Schedule  of  what  is  to  be  signed  by  the  officer  executing 

the  brieves,  and  by  the  witnesses,  and  left  at  the 
market  cross,  in  a  service  before  the  macers       -        544 

Separation,  deed  of,  betwixt  husband  and  wife       -        453 
—        observations  thereon*-decree-arbitral      -      455 

Service — General  service  ...         50I 

—  procuratory  for  carrying  on  the  general  service  502 
-—       proceedings  in  the  service         -  -         50S 

—  brieve  in  die  general  service  t  -         50^ 

—  —  executions  -  *  ^r  '  505 
— :         —    proceedings        -            -  -        506 

—  claim  in  general  service  -  -  507 

—  petition  t©  liave  commission  for  taking  evf- 

dence  in  the  service,  where  the  witnesses 

« cannot  easily  attend              -  -             ib. 

—  claim  «is  heir  of  provision  in  general  -  508 
r— ,  —  ,  proceedings  -  -  -  509 
— ^  .    minutes  of  the  service             -  •?            510 

—  retour  of  the  service             *  -            512 

—  effect  of  this  service          -            1  •        518 


Page 

ServteCt  general,  in  favour  of  an  heir  of  entail      .  *         255 

—  procuratbry  for  Hbfi  senrice         -  -  ib. 

—  claim  for  do.  -  *  •  257 

SsRVICEy  SPECIAL  -  *  •  *  514k 

—  claim  in  the  special  service  •  •  ib« 
_  —  proceedings  -  -  ;•  517 
*—       retom*  of  special  service           -            -              518 

—  —    effect  of  it        -  -  •       521 

—  precept  from  Chancery  on  the  retoar  in  spe- 

cial service  -  -  -  <522 

—  saisine  on  precept  from  Chancery  -  524« 
SsRViCE  before  the  Macers          .            -            -  527 

—  bill  for  commission  -  •  •  528 
-—  — .  procedure  thereon  -  -  531 
- —  commission  to  the  macers        -         •  -        ib- 

—  brteve  to  the  macers          -                -  534 

—  minute  of  acceptance                -  -        535 

—  acts  of  the  first  court        -                -  -        536 

—  acts  of  the  second  court        -          •  •        540 

—  verdict  of  the  jury          -            -  -  -        550 

—  retour  of  the  service  before  the  macers  -      552 

—  advocation  of  brieves        .            .  -        554? 

—  '  —  letters  of  advocation  -  B55 
Service^  special,  in  favour  of  an  heir  of  entail  -  ^"Q 

—  —  procedure  thereon  -  -  •.  58*J 
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